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Abstract

The case of Baby MB (An NHS Trust v MB (A child represented by the CAFCASS as

Guardian ad Litem) [2006] EWHC 507 (Fam) [2006] 2FLR 319 reveals some of the

difficulties faced by persons of faith when they are involved in legal proceedings in the

English law courts. It raises the question of whether faith is relevant when decisions are

taken in court, and if so how it is relevant. What high profile healthcare cases like this

also illustrate is that there are legal cases that involve not just legal issues, but also

ethical and faith issues. However, when these cases come to court they are framed as

though they are primarily legal disputes that require a purely legal solution. While

judges address the legal issues, they are reluctant to address the ethical and faith issues,

and if they do address the ethical and faith issues, they address them in strictly legal

terms. These difficulties are not restricted to one faith but encompass all faiths, and they

are not restricted to litigants but also include representatives of Christian churches who

make submissions to court. Although the difficulties are often revealed in healthcare

cases they are not restricted to these cases but include other types of legal case and

extend to employment tribunals. These cases raise important questions about how courts

and tribunals deal with persons of faith, how we understand conflict and resolve

disputes, the nature and aim of law, the relationship between law, ethics and religion,

the role of judges, and how we perceive and deal procedurally with cases that involve

issues of faith. This thesis will explore these issues, and discuss whether room can be

made for faith in English Dispute Resolution proceedings, and if so, how this might be

accomplished.
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Introduction

The case of Baby MB1 reveals some of the difficulties faced by persons of faith when

they are involved in legal proceedings in the English law courts. It raises the question of

whether faith is relevant when decisions are taken in court, and if so how it is relevant.

What high profile healthcare cases like this also illustrate is that there are legal cases

that involve ethical and faith issues. However, when the cases come to court they are

framed as though they are primarily legal disputes that require a purely legal solution.

While judges address the legal issues, they are reluctant to address the ethical and faith

issues, and if they do address the ethical and faith issues, they address them in strictly

legal terms. These difficulties are not restricted to persons of one faith, but instead

encompass all faiths. The difficulties are also not restricted to litigants but extend to

representatives of Christian churches who make submissions to court. Although the

difficulties are often revealed in high profile healthcare cases they also extend to many

other types of legal case and to employment tribunals. This raises the question, how

have we arrived at a place where the English legal system seems to be so inhospitable to

persons of faith, and are there any solutions to this problem? I suggest three main

reasons: first, because conflict has come to be understood in narrow legal terms and the

legal process tends to proceed adversarially and eschews mediation; second, because the

reigning paradigm of law in Britain emerged at the Enlightenment and self consciously

sought to distance itself from religious or metaphysical questions; thirdly, and relatedly,

because of the privatisation of belief. Together these developments have provided the

environment where issues of faith have come to be regarded as ‘irrelevant’ when

disputes are heard in the law courts.

I will argue that the influence of these assumptions seriously distorts legal judgements

where faith commitment plays a part. If judges dismiss issues of faith as “irrelevant”, or

deal with them in only legal terms, then persons of faith do not receive “substantive”

justice.2 This is a serious issue in a multicultural society where disputes arise between

persons of faith and those who do not share their faith or values. In addressing such

disputes a normative approach is needed that views conflict and the resolution of

disputes in a way that is culturally sensitive, that makes room for faith, and seeks a

broader range of solutions, either instead of, or in addition to the legal interests. This

could be achieved in two ways. The first is outside of the formal legal system through

the process of mediation. The second is through changes to the legal system and the
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legal profession.  I explore the first in the fourth chapter. The second I address in

chapters two, five and six.

Overall I will argue that mediation could be employed to address some disputes

involving issues of faith. Mediation, put simply, is a process where an impartial third

party assists the parties in dispute to resolve their differences. As it is an informal

process that does not involve legal rules relating to inadmissibility of evidence,

depending on the model of mediation employed, it would provide room for the

perspective and faith of a person not only to be heard and respected, but also taken into

account in the decision-making process.  It would also provide room for a representative

of a faith community to either act as a spokesperson for a person of faith, and/or as a co-

mediator. A further advantage of mediation for Christians is that it has its roots in

biblical teaching and it provides a way of settling disputes for Christians who do not

want to go to law. However, I concede that in some cases mediation may not be

available, or may not succeed, or may not be appropriate, and that these cases will go to

court.

Making room for the perspective and faith of individual litigants through changes to the

legal system and the legal profession is more problematic because there are a number of

formidable obstacles to faith being taken into account. One way in which room could be

made is through judicial reasoning. Maleiha Malik has devised an ‘interpretive’ model

of law.3 This is a hermeneutical approach to judicial reasoning, which, if implemented,

would enable a judge to take a litigant’s perspective and faith into account, on the

grounds that it reveals the inner motivation and culpability of litigants. While I agree

that if room is to be made for faith changes will need to be made to judicial reasoning, I

will argue that this is only one part of a much bigger picture because there would need

to be other changes made to the legal system. The first relates to how judges understand

conflict and address disputes. The re-emergence of mediation in the 1960’s in America

and the UK has illustrated that conflict can be understood in ways other than in narrow

legal terms. The challenge is to find ways in which the lessons learned from mediation

could be applied in legal cases. The second relates to how judges understand the nature

of law and the relationship between law, ethics and religion. The debates between

proponents of legal positivism, natural law, and legal pluralism illustrate that the nature

of law and its relationship with ethics and religion can be understood in a variety of

ways. The significance of the different approaches can be seen in judicial reasoning.
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Judges who have been influenced by legal positivism understand law as separate from

ethics/morals and religion, and they therefore treat ethics and religion as ‘irrelevant’ to

their decisions and not justicable. I will argue that in a multicultural society our

understanding of the nature of law and its relationship to ethics and religion needs to

change to become more sensitive to cultural diversity, and that the Hebrew Bible and

the New Testament can make important contributions to this debate. The third change

relates to the way in which legal cases are conducted. At present the approach to cases

is adversarial, which has a tendency to produce ‘winners’ and ‘losers’. I will argue that

procedurally we need to move away from an adversarial system to a system that deals

with disputants in a more relational and dialogical manner. Again the Hebrew Bible and

the New Testament can make important contributions to this debate. For example, in the

Hebrew Bible there is the concept of ‘shalom’ which emphasises the importance of

maintaining covenant relationships with God and within the faith community.4 In the

New Testament both the teaching of Jesus and the Apostle Paul emphasise the

importance of maintaining loving relationships, and their teaching encourages

Christians to settle their disputes through face-to-face dialogue, rather than go to court

(Mt. 18: 15; 1Cor. 6: 1-6). The fourth area of change relates to the legal profession who

need to adapt and become more culturally aware and sensitive to issues of faith. This

would involve changes in matters such as, judicial reasoning, understanding the

importance of faith in the lives of litigants, and being willing to work with

representatives of faith communities to resolve disputes that involve faith.

I will argue that some medical doctors such as George Engel and Arthur Kleinman

provide examples to those in the legal profession of the need for change, the extent of

the changes needed, the time-scale of changes, and how the legal profession can become

more culturally aware and sensitive to issues of faith. This is because Engel and

Kleinman have journeyed from a place of not accommodating the perspective, culture

and faith of a patient to a place where they are convinced of the need to do so. They

have devised models that enable the perspective and faith of their patients to be taken

into account in the doctor-patient relationship, and in decisions about a patient’s

healthcare.5 I will argue that these models could be adapted and applied by judges in

order to facilitate understanding, and to enable the perspective and faith of litigants to

be accommodated in legal cases. I will also argue that the Christian healthcare chaplain

illustrates the role that representatives of faith communities could play in helping to
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resolve disputes not only in hospital, but also in wider disputes through mediation and

by assisting judges to resolve cases involving issues of faith.

The questions that are raised by the case of Baby MB and other legal cases that involve

issues of faith sit within the context of much wider debates about the place and role of

religion in the public sphere. These debates have arisen in response to a number of

factors including: a) changes in religious observance - in parts of Western Europe

church attendance has declined, whereas in other places in the world such as in South

America there has been a resurgence of interest in religion; b) challenges posed by

cultural and religious diversity in democratic societies such as America and the

countries of Western Europe; c) events such as the Salman Rushdie affair; and d) the

rise of religious extremism that has led to the killing of abortionists in America. The

subject matter of the debates is wide-ranging and includes: discussions about the

relationship of religion to modernity,6 civil society,7 healthcare,8 law9 and the state;10

the parameters and restraint of religious freedoms such as the use of religious reasons in

political decisions,11 and religious language in public debates12 and the wearing of

religious dress, (Islamic headscarf and burkah) and religious symbols (the cross)13 in

public.

Two debates have a particular bearing on the subject matter of this thesis. The first

concerns the relationship between religion and law in multicultural societies such as

England. I will discuss in Chapters 1 and 2 the challenges that faith poses to English

judges and to legal theory. The second debate is set within the context of the challenges

that social pluralism poses to liberal democratic societies and concerns two related

questions. First, is it appropriate to use religious reasons to justify political decisions?

An example of this debate is John Rawls’ Political Liberalism.14 Second, is it

appropriate to use religious language in the public sphere? An example of this debate is,

Jürgen Habermas’ Religion in the Public Sphere.15 These questions have a bearing on

whether religious beliefs should be granted weight in legal cases. Before I outline some

of the issues involved in the debate about public discourse I want to touch on two

underlying concerns and fears that are often revealed in the language with which these

debates are conducted.

On the one hand, some are concerned that there are those who would seek to impose

religious beliefs on a democratic society that is both religiously diverse and where some
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hold no religious beliefs at all.  In this case there is a fear that religion may play an

inappropriate role, as it arguably did in the religious wars of the sixteenth and

seventeenth centuries.  This fear has been fuelled more recently by events such as the

Salman Rushdie affair, the killing of abortionists in America and 9/11.  On the other

hand, others are concerned that there are those who would seek to marginalise or silence

religious voices in the public sphere.  In this case there is a fear of secular hegemony,

rooted in secular ideology and the comments and arguments of anti-religious secularist.

This fear has been fuelled by recent debates.

Secular ideology takes various forms. One form is the “secularization theory”, (the key

idea of which can be traced to the Enlightenment) and is simply that ‘modernization

necessarily leads to a decline in religion, both in society and in the minds of

individuals.’16 The sociologist Peter Berger has argued that it is this idea and the

assumption that we live in a secularized world that has proved to be false.

‘The world today, with some exceptions to which I will come presently, is as furiously
religious as it ever was, and in some places more so than ever.’17

Berger does not doubt that modernization has had some secularizing effects but points

to the complex relationship between religion and modernity.

‘To be sure, modernization has had some secularizing effects, more in some
places than in others. But it has also provoked powerful movements of counter-
secularization. Also, secularization on the societal level is not necessarily linked
to secularization on the level of individual consciousness.  Certain religious
institutions have lost power and influence in many societies, but both old and
new religious beliefs and practices have nevertheless continued in the lives of
individuals, sometimes taking new institutional forms, and sometimes leading to
great explosions of religious fervour.  Conversely, religiously identified
institutions can play social or political roles even when very few people believe
or practice the religion that the institutions represent.  To say the least, the
relation between religion and modern entity is rather complicated.’18

Berger does concede, however, that there are two exceptions to this desecularization

thesis.  The first is Western Europe where with increasing modernization there has been

an increase in the key indicators of secularization.19 But he points out that although the

facts are not disputed recent works in the sociology of religion in France, Britain and

Scandinavia have questioned the term “secularization” as applied to these

developments.

‘A body of data indicates strong survivals of religion, most of it generally
Christian in nature, despite the widespread alienation from the organized
churches.  A shift in the institutional location of religion, then, rather than
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secularization, would be a more accurate description of the European
situation.’20

Grace Davie has pointed to similar findings21 and has illustrated how the data can be

interpreted in different ways.22 Davie has also argued that Western Europeans are

unchurched populations rather than simply secular, and has coined the phrase “believing

without belonging”.23

The second exception is what Berger refers to as, ‘an international subculture composed

of people with Western-type higher education, especially in the humanities and social

sciences, that is indeed secularized.’24 It is this subculture that is the principal “carrier”

of progressive, Enlightenment beliefs and values. Although the members of this

subculture may be thin on the ground they are very influential as ‘they control the

institutions that provide the “official” definitions of reality, notably the educational

system, the media of mass communication, and the higher reaches of the legal

system.’25 If Berger is correct in his observations then this could potentially have

important consequences for how participants who profess religious beliefs are viewed

and dealt with in English legal cases. I will return to this in Chapter 1.

Another form of secular ideology is the “secular thesis” which is summarised by

Bhikhu Parekh as follows:

‘The secular thesis can take several forms of which two are the most common.
In its weaker version it separates state and religion and maintains that the state
should not enforce, institutionalize or formally endorse a religion, be guided by
religious considerations in its policies and treatment of citizens, and should in
general retain an attitude of strict indifference to religion. In its stronger version
it also separates politics and religion and maintains that political debate and
deliberation should be conducted in terms of secular reasons alone. Although
religion might matter a great deal to individuals, qua citizens they should rise
above their religious beliefs and be guided by secular reasons alone, partly
because political life is only concerned with secular matters and partly because
secular reasons are the only ones they all share in common.’26

A number of assumptions about religion underlie the secular thesis.

‘Secularists ….. argue that religion and politics are wholly different activities,
pertain to different areas of life, and should be kept separate. In their view,
religion is a personal matter, politics a public and communal activity. Religion is
concerned with other-worldly destiny of the human soul, politics with the affairs
of this world. …..  Since the two are different, religion has little of value to
contribute to political life, and such contribution as it might make is outweighed
by the havoc it can easily cause.’27
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The assumptions undoubtedly have a grain of truth within them - nevertheless they are

misleading, and have produced a distorted caricature. For example, Christianity has,

from its inception, always been understood as both a personal and communal faith.

Christians have a personal faith, but they also meet together in public acts of worship.

Whilst Christians have, at certain times historically more than others, been concerned

with the condition of the soul and focussed on a life after death, they have also put their

faith into practice by caring for the sick and the poor. Indeed, the New Testament

teaches that faith is a prelude to good works (Eph. 2: 9-10), and that faith must be

combined with works (Js. 2: 14-26). Christians, often motivated by their faith, have

contributed enormously to healthcare, science, education and other areas of social life,

including politics, and they continue to do so.

The strong secular thesis that political debate should be conducted in secular terms

includes arguments for neutral28 or impartial29 politics, or that religious argument just be

supported by secular/public reasons.30 Reasons given to support this thesis are that

arguments from religious premises to political conclusions in religiously plural societies

where citizens are deeply divided on issues are often rhetorically ineffective, can cause

offence, and can imply disrespect to those who do not share those premises.31 Further,

such argument is imprudent, improper or both,32 and religious reasons are inappropriate

for public dialogue because they can produce political and religious divisiveness, and

non-Christians may feel left out of debate and feel resentful.33

Parekh has argued that the strong secularist thesis runs into a number of difficulties. To

begin with secular reasons are not politically and culturally neutral. They represent a

particular worldview that those who hold a religious worldview do not accept.34

Michael Perry has made a similar point and argues that ‘the only truly neutral or

impartial practice of political justification is one that lets everyone rely on her relevant

conviction.’35 Secondly, Parekh argues that to suggest that those who hold religious

beliefs should be guided by secular reasons is to discriminate against them.

‘Secular citizens are able to lead whole and integrated lives whereas religious
citizens, who are required to bracket out their deepest beliefs, are subject to
moral incoherence and self-alienation. This is not to say that they cannot for
political purposes suspend their beliefs, but rather that the self-abstraction
involved devalues much of what gives meaning to their lives, deprives them of a
moral compass, and involves an invidious form of self-imposed censorship.
Allowing them to be guided by their religious beliefs but banning them from
using these to defend their views in public does not improve the situation. It
introduces self-alienation at a different level by requiring them to speak in a
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language different to the one in which they think.’36

I would argue that it also betrays a lack of understanding of the importance of faith for

the believer. Stephen Carter, for example, has noted that religion is often treated as ‘a

hobby, something done in privacy, something that mature, public-spirited adults do not

use as the basis for politics.’37 But, as Nicholas Wolterstorff has argued, this is not the

case for many religious believers.

‘It belongs to the religious convictions of a good many religious people in our
society that they ought to base their decisions concerning fundamental issues of
justice on their religious convictions. They do not view it as an option whether
or not to do so. It is their conviction that they ought to strive for wholeness,
integrity, integration, in their lives: that they ought to allow the Word of God,
the teachings of the Torah, the command and example of Jesus, or whatever to
shape their existence as a whole, including, then, their social and political
existence. Their religion is not, for them about something other than their social
and political existence; it is also about their social and political existence.
Accordingly, to require of them that they not base their decisions and
discussions concerning political issues on religion is to infringe, inequitably, on
the free exercise of their religion.’38

Thirdly, Parekh argues that the thesis is impracticable, counterproductive and unwise.

‘It is impractical for there is no way of enforcing it. It is counterproductive as it
is likely to alienate religiously minded citizens from the political system and
create a crisis of legitimacy. It is unwise because it deprives political life of both
the valuable insights religion offers and the moral energies it can mobilize for
just and worthy causes.’39

Jeffrey Stout argues that it is respect, together with transparency and public

accountability, that make it imperative that those who hold religious beliefs should be

encouraged to speak out and state their reasons for political decisions.

‘If they are discouraged from speaking up in this way, we will remain ignorant
of the real reasons that many of our fellow citizens have for reaching some of
the ethical and political conclusions they do. We will also deprive them of the
central democratic good of expressing themselves to the rest of us on matters
about which they care deeply. If they do not have the opportunity, we will lose
the chance to learn from them, and to critically examine, what they say. And
they will have good reason to doubt that they are being shown the respect that all
of us owe to our fellow citizens as the individuals that they are.’40

But others, like Charles Taylor, take the issue of respect a step further. In

Multiculturalism and the Politics of Recognition41 Taylor argued that identity is shaped

partly through recognition and dialogue.42 Misrecognition or non-recognition shows not

just a lack of respect, it can lead people to suffer real damage, harm or oppression.

Further, recognition is not just a courtesy we owe to others - it is a real need.43 From
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this it seems that placing constraints on the way in which religious believers are able to

participate in public dialogue goes to the heart of issues of identity, and runs the danger

of causing real harm.

The secularist theories have a direct bearing on the question of whether issues of faith

are ‘relevant’ when a resolution is being sought to a dispute between a person of faith

and a non-believer. If one were to follow the secularist argument a person of faith would

either be expected to remain silent concerning issues of faith, or be expected to speak in

a language that is not her own. Non-believers would have little chance of knowing that

an issue of faith is at the root of a dispute. If a person of faith is expected to deny a vital

part of her personhood, and is not allowed to live authentically, then there is a danger

that she will be left alienated from self, others and the legal system, and marginalised in

society. Non- believers will not have the opportunity of coming to an understanding of

the person of faith, or her faith position. Consequently, although there may be a legal

settlement, there may be no resolution of the underlying reasons that led to the dispute. I

will argue that from a theological perspective a person of faith would not receive

‘substantive’ or ‘shalom’ justice.

In Chapter one I will begin by drawing on a number of legal cases and on the work of

Anthony Bradney 44 in order to illustrate a range of difficulties faced by persons of faith

in the English law courts.

In Chapter two I will draw on the work of H.L.A. Hart, 45 John Finnis,46 and Werner

Menski, 47 and outline the debates between proponents of legal positivism, natural law,

and legal pluralism, about the nature of law, and the relationship between law, morals,

and religion. I will consider what contributions that Hebrew law and the New Testament

can make to modern debates about law, and to the question of how best to address

modern legal cases that involve issue of faith. I will examine different understandings of

the concept of toleration, and how it has been employed as a reason to accommodate

religious beliefs and practices on an ad hoc basis in the English legal system, and

outline some of the reasons why religion has been tolerated, and the challenges that

accommodation poses.

In building a case for taking faith commitments seriously in Chapter three I turn to an

example from healthcare. I will begin by outlining the importance of culture and faith in
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the negotiation of meaning in the doctor and patient, and discuss the important role that

narrative plays in this process. I will outline the theological importance of narrative for

both the individual Christian and the Christian community. By drawing on the story and

work of James Hopewell I will outline four narrative genres, and illustrate how

Christians draw on their faith to create narratives to make sense of illness. Just as

patients, family and friends tell stories (within which are implicit models) in order to

make sense of an episode of serious illness, the medical profession have developed

medical models with which they explain their understanding of disease and illness. I

will outline four medical models, and compare how they view patients’ issues of faith. I

will compare the four medical models with a number of ways of unfolding the Christian

narrative and discuss how the respective models might interact in the doctor-patient

relationship. I will also discuss four approaches to the challenge of competing

narratives. Finally, I will consider the role of the Christian Healthcare Chaplain and how

she might be able to provide informal help in resolving disputes between doctor and

patient that involve issues of faith.

In Chapter four I will examine how conflict is understood and addressed through the

process of mediation, and consider whether it might provide an alternative way of

dealing with disputes that involve issues of faith, rather than the disputants having to go

to court. Also whether in mediation the perspective and faith of disputants would not

just be heard and respected, but also taken into account in the decision-making process.

In Chapter five I will consider whether room could be made for faith in English legal

cases. I will begin by outlining Maleiha Malik’s ‘interpretive’ model of law.48 I will

argue that this is only one part of a much bigger picture of changes that would be

needed to accommodate the faith of individual litigants. I will therefore discuss a

number of obstacles to the accommodation of faith, and consider some of the ways in

which these obstacles might be overcome. I will then return to the medical models that I

outlined in Chapter three, and explain how three of these might be adapted and applied

in legal cases.  Finally, I will discuss what the changes I have suggested would mean for

judges and the legal system, as well as for persons of faith, and our ideas about law and

justice.

In Chapter six I will revisit six of the legal cases that I outlined in Chapter one, and

examine what difference it might have made to the participants and outcome, if the
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changes that I have suggested in Chapters four and five had been implemented in the

cases.

In the final Chapter I will briefly reprise the argument and conclusion of each of the

preceding six chapters, in order to provide an overview and evaluation of the research.
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Chapter 1 -

Difficulties faced by persons of faith in dispute proceedings

In a religiously plural and multicultural country such as England it is inevitable that

disputes will arise from time to time between persons of faith and those who do not

share their faith. If the parties to a dispute are unable to reach an agreement the dispute

may, depending on the type of case, end up in the English Law Courts, or in alternative

dispute resolution proceedings, such as an Employment Tribunal. In this Chapter I will

examine a number of legal cases and draw on the work of Anthony Bradney1 in order to

illustrate the difficulties faced by persons of faith in such cases. I will focus on the

responses of the judges to religion, and ascertain whether they were prepared to discuss,

come to an understanding, or grant any weight, to issues of faith raised by litigants. My

concern with all the case studies is to illustrate the difficulties faced by persons of faith,

and to highlight the wider issues that these difficulties raise. The case of Baby MB2 and

other high profile healthcare cases, illustrate the way that courts seek to address issues

in a very narrow legal way, bracketing out questions of faith. The problems raised by

this apply to all faith communities. Serious questions are raised about how courts and

tribunals deal with persons of faith, how conflict is understood and addressed, how law

and its relationship with ethics and religion is understood, the role of judges in cases

involving issues of faith, and the resolution of disputes that involve issues of faith.

Section I - Legal case studies

Case Study 1 - Baby MB

The first case that I will examine is the case that I mentioned in the Introduction, Baby

MB (An NHS Trust v MB (A child represented by the CAFCASS as Guardian Ad Litem)

[2006] EWHC 507 (Fam) [2006] 2FLR 319.

The case involved an 18-month-old child suffering from a very severe form of spinal

muscular atrophy, a degenerative and progressive condition. The child’s condition had

deteriorated and his doctors considered it unethical to keep him alive. The NHS Trust

therefore applied to the High Court to withdraw treatment on the basis of the ‘best
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interests’ of the child. The father of the child, a practising Muslim, refused to consent to

the removal of a ventilator stating:

‘“One of my beliefs is that it is not right for people to choose whether another
person should live or die”…. “No one knows exactly when the God who gives
life takes it. We all have a certain time to die and should leave the decision to
God.”’3

In reply Mr Justice Holman stated,

‘“This case concerns a child who must himself be incapable, by reason of his
age, of any religious belief. An objective balancing of his own best interests
cannot be affected by whether a parent happens to adhere to one particular
belief, or another, or none. I have the utmost respect for the father’s religious
faith and belief, and for the faith of Islam, which he practises and professes. But
I regard it as irrelevant to the decision which I have to take and I do not take it
into account at all.”’ 4

Setting aside whether or not one agrees with what the father has said, we see that there

is no discussion of the faith issues, or whether weight should be accorded to them.

Instead, the judge decides that the issues of faith raised by the child’s father are

‘irrelevant’, and therefore decides not to let them enter the decision-making process.

Earlier the judge also made the following comment:

‘“I wish to stress and make clear, however, that I myself am not concerned with
any ethical issues which may surround this case. My task, difficult enough in
itself, is to decide, and only to decide, where the objective balance of the best
interests of M lies. If I decide that it is not in his overall best interests to
continue with a given form of treatment, in particular with continuous pressure
ventilation, then I must say so; and it will follow as a matter of law (and I will
declare) that it is lawful to withdraw or withhold that form of treatment. The
ethical decision whether actually to withdraw or withhold it must be made by the
doctors concerned. Judges are neither qualified to make, nor required, nor
entitled to make ethical judgements or decisions.”’5

The judge’s comments reveal that the case involves medical, legal, ethical, and faith

issues but when the case reaches the Court the judge frames the case as though it were a

legal problem that requires a legal solution. Faith issues are not discussed, nor are they

allowed to enter the decision-making process. The judge makes a clear distinction

between the law and ethics, a distinction that derives from legal positivism, a highly

contested view of law, as I shall show in the next chapter.

This case raises an important issue. Was the judge correct - are issues of faith really

‘irrelevant’ when disputes are being heard between persons of faith and those who do

not share that faith? Should the judge have dismissed the father in the way that he did,
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and refused to discuss, or allow issues of faith to enter the decision-making process? I

will argue in this thesis that issues of faith are indeed relevant when explicitly raised.

Case Study 2 - The con-joined twins Jody and Mary

The second case study relates to the case of the conjoined twins Jody and Mary, Re A

(children) (conjoined twins: surgical separation). 6

Jodie and Mary were conjoined twins who were joined at the lower abdomen. Jodie was

capable of independent existence, but an operation to separate the twins would

inevitably result in the death of Mary who was alive only because a common artery

enabled her sister to circulate oxygenated blood for both of them.  If there were no

operation they would both probably die within three to six months because Jodie’s heart

would fail. The doctors who were caring for the twins wanted to operate to separate

them but the parents of the twins refused to give consent. The hospital therefore applied

to the High Court for a declaration that the proposed operation would be lawful and in

the best interests of both twins.

This is part of the parents’ statement that explains why they were not prepared to

consent to the operation:

‘“We have of course had to give serious consideration to the various options as
given to us by our daughters’ treating doctors. We cannot begin to accept or
contemplate that one of our children should die to enable the other to survive.
That is not God's will.  Everyone has the right to life so why should we kill one
of our daughters to enable the other to survive. That is not what we want, and
that is what we have told the doctors treating Jodie and Mary. In addition, we are
also told that if Jodie survives and that is not known at all, then she is going to
be left with a serious disability. The life we have …. is remote… with very few,
if any facilities which would make it extremely difficult not only for us to cope
with a disabled child but for that disabled child to have any sort of life at all …
We have very strong feelings that neither of our children should receive any
medical treatment.  We certainly do not want separation surgery to go ahead as
we know and have been told very clearly that it will result in the death of our
daughter, Mary.  We cannot possibly agree to any surgery being undertaken that
will kill one of our daughters.  We have faith in God and are quite happy for
God's will to decide what happens to our two young daughters. … .”’7

The parents are Roman Catholics and the root of their objection to separation is that the

twins are equal in their eyes and they cannot agree to kill one even to save the other.

The parents interpreted the proposed medical intervention as an act which would
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involve killing Mary, and they would not be complicit in the killing.

The Roman Catholic Archbishop of Westminster Cormac Murphy-O’Connor was

allowed by the Court to make submissions in support of the parents of the children.

Listed below are the five overarching moral considerations, which governed his

submissions:

(i) ‘Human life is sacred, that is inviolable, so that one should never aim to cause
an innocent person’s death by act or omission.

(ii) A person’s bodily integrity should not be invaded when the consequences of
doing so are of no benefit to that person; this is most particularly the case if the
consequences are foreseeably lethal.

(iii) Though the duty to preserve life is a serious duty, there is no such duty
when the only available means of preserving life involves a grave injustice. In
this case, if what is envisaged is the killing of, or a deliberate lethal assault on,
one of the twins ‘Mary’, in order to save the other, ‘Jodie’, there is a grave
injustice involved. The good end would not justify the means. It would set a
very dangerous precedent to enshrine in English case law that it was ever lawful
to kill, or to commit a deliberate lethal assault on, an innocent person that good
may come of it, even to preserve the life of another.

(iv) There is no duty to adopt particular therapeutic measures to preserve life
when these are likely to impose excessive burdens on the patient and the
patient’s carers. Would the operation that is involved in the separation involve
such ‘extraordinary’ means? If so, then quite apart from its effect on Mary, there
can be no moral obligation on doctors to carry out the operation to save Jodie, or
on the parents to consent to it.

(v) Respect for the natural authority of parents requires that the courts override
the rights of parents only when there is clear evidence that they are acting
contrary to what is strictly owing to their children. In this case, the parents have
simply adopted the only position they felt was consistent with their consciences
and with their love for both children.’8

This case involved medical, ethical, legal and faith issues, but how did the judges frame

the case? Ward LJ begins by stressing the parameters, as he sees it, of the Court’s role.

‘“I am well aware of the inevitability that our answer will be applauded by some
but that as many will be offended by it. Many will vociferously assert their own
moral, ethical or religious values… It is, however, important to stress the
obvious. This court is a court of law, not of morals, and our task has been to
find, and our duty is then to apply the relevant principles of law to the situation –
a situation that is quite unique.”’ 9

Robert Walker LJ makes a similar point in relation to submissions that were made to the

Court by the Roman Catholic Archbishop of Westminster:
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‘“The five points made by the Archbishop are entitled to profound respect. …
But ultimately the court has to decide this appeal by reference to legal principle,
so far as it can be discerned, and not by reference to religious or individual
conscience.”’ 10

From the outset both judges frame the case as though it were a legal problem that

requires a legal solution.  Ward LJ draws a distinction between law and morality,

whereas Walker LJ draws a similar distinction between law and religion. By separating

law from morality and religion both judges adopt a legal positivist point of view. Both

stress that their decision is to be made on the basis of legal principle alone. This is the

reason that the Archbishop’s submissions, which included a number of specific

arguments based on legal advice, achieved more success from the Court than those of

the parents. I will return to discuss them in Chapter 6.

In the light of the comments made by the judges what were their attitudes toward the

parents’ faith? Ward LJ describes the parents as ‘devout Roman Catholics’ who

‘sincerely believe that it is God’s will that their children are afflicted as they are and

they must be left in God’s hands.’11 Robert Walker LJ makes similar comments:

‘“There are to my mind particularly strong reasons for having regard to the
parents’ views in this case. They have sincerely held religious views (formed
after discussion with a priest near the hospital, and now backed by the
Archbishop of Westminster).”’12

Both judges regarded the parents as ‘sincere’ in their religious beliefs. Ward LJ’s

attitude towards the parents’ religious beliefs was revealed in response to considering

the role of the Court and the issue of parental reasonableness. He began by considering

the question, ‘Is the court reviewing the parents’ decision, or does the court look at the

matter afresh after giving due weight to the parental wish? ’Pointing to the case of Re T

(a minor) (wardship: medical treatment)13 he confirmed that the Court’s role was the

latter. In that particular case one argument put forward was that ‘the court should not

interfere with the reasonable decision of a parent.’ In considering parental

reasonableness in that case Waite LJ said:

‘“It is a mistake to view the issue as one in which the clinical advice of doctors
is placed in one scale and the reasonableness of the parent’s view in the other….
It can only be said safely that there is a scale, at one end of which lies the clear
case where parental opposition to medical intervention is prompted by scruple or
dogma of a kind which is patently irreconcilable with principles of child health
and welfare widely accepted by the generality of mankind; and that at the other
end lie highly problematic cases where there is a genuine scope for a difference
of view between parent and judge.  In both situations it is the duty of the judge
to allow the court's own opinion to prevail in the perceived paramount interest of
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the child concerned, but in cases at the latter end of the scale, there must be a
likelihood (though never of course a certainty) that the greater the scope of
genuine debate between one view and another the stronger will be the inclination
of the court to be influenced by a reflection that in the last analysis the best
interests of every child include an expectation that difficult decisions affecting
the length and quality of its life will be taken for it by the parent to whom its
care has been entrusted by nature.”’14

What can be seen here is the acknowledgement from Waite LJ that there is a scale in

operation. At one end is the parent who opposes medical intervention on the basis of

scruple or dogma, and at the other cases where there is scope for genuine difference and

debate between parent and judge. In response, Ward LJ revealed how he saw the views

of the parents of the twins.

‘“I would wish to say emphatically that this is not a case where opposition is
prompted by scruple or dogma.’ The views of the parents will strike a chord of
agreement with many who reflect on this dilemma.”’15

Walker LJ makes the following comment about the parents’ beliefs.

‘“Their views might be described as controversial but (unlike the objections to
blood transfusion held by the Jehovah’s witnesses) they are not obviously
contrary to the view accepted by society. Still less are their views contrary to
those generally accepted in the remote community from which they have come
to this country.”’16

What we can see from this is that the judges’ underlying concern are cases where

believers are unyielding in the faith, and where the beliefs that they hold may diverge

from those that are generally accepted within society. However, while the parents of the

twins were clearly unyielding in their faith, Ward LJ clearly thought that the case was

one where there was a genuine scope for difference between the parents and judges.

Walker LJ thought that the parents’ views were not contrary to those accepted by

society. However, it is worth noting that early on in his judgement Ward LJ dealt with

the issue of public concern and why the Court was involved at all. He makes a startling

statement concerning this issue:

‘“I am satisfied that there has been the closest consultation between the medical
team, the parents, their friends, their priest and their advisers.  Just as the parents
hold firm views worthy of respect, so every instinct of the medical team has
been to save life where it can be saved.  Despite such a professional judgment it
would, nevertheless, have been a perfectly acceptable response from the hospital
to bow to the weight of the parental wish. However, fundamentally the medical
team disagreed with it.  Other medical teams may well have accepted the
parents’ decision.  Had St Mary's done so, there could not have been the
slightest criticism of them for letting nature take its course, in accordance with
the parents’ wishes.”’17
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In other words, had the doctors involved in treating the twins decided to follow the

parents’ wishes, then the matter would probably not have ended up in court. Andrew

Bainham argues that Ward LJ surely goes too far and that it is difficult to square with

other portions of his judgement.

‘“This is difficult to square with other portions of his judgement in which he
emphasises the duty on both parents and the hospital to act to save Jodie and, in
the case of the parents, even speculates on whether they might have been
criminally liable under the Children and Young Persons Act 1933 or in
manslaughter for neglecting to authorise the operation. It is also difficult to
reconcile with modern ideas of children’s rights….”’18

However, Ward LJ goes on to explain the reason why the doctors sought the Court’s

ruling.

‘“Here sincere professionals could not allay a collective medical conscience and
see children in their care die when they know one was capable of being saved.
They could not proceed without parental consent. The only arbiter of that
sincerely held difference of opinion is the court. Deciding disputed matters of
life and death is surely and pre-eminently a matter for a court of law to judge.
That is what courts are here for.”’19

Allowing for the fact that the judges did not think that the parents were being

unreasonable, were the judges willing to give weight to the parents’ wishes? Ward LJ

acknowledges the importance of the parents’ views.

‘“As parents of the children, their views are a very important part of this case. It
is right therefore, that I set them out as fully as possible.”’20

He then considered what weight should be given to the parents’ wishes.

‘“Since the parents have the right in the exercise of their parental responsibility
to make the decision, it should not be a surprise that their wishes should
command great respect. Parental right is, however, subordinate to welfare.”’21

The point that Ward LJ goes on to stress is that the Court will only interfere with

parental rights if the welfare of a child is at stake. Both Ward LJ and Robert Walker LJ

quoted the following passage from the judgement of Bingham MR in Re Z (a minor)

(freedom of publication) [1995]

‘I would for my part accept without reservation that the decision of a devoted
and responsible parent should be treated with respect.  It should certainly not be
disregarded or lightly set aside.  But the role of a court is to exercise an
independent and objective judgement.  If that judgment is in accord with that of
the devoted and responsible parent, well and good.  If it is not, then it is the duty
of the court, after giving due weight to the view of the devoted and responsible
parent, to give effect to its own judgment.  That is what it is there for.  Its
judgment may of course be wrong.  So may that of the parent.  But once the
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jurisdiction of the court is invoked its clear duty is to reach and express the best
judgment it can.’22

The parents’ views are therefore to be respected and their decision given due weight.

But in the end it is the Court’s decision to make on the basis of the welfare and ‘best

interests’ of the children. This case differs from that of Baby MB23 in that the judges

were prepared to consider the parents’ views, which included issues of faith. However,

before allowing those views into the decision-making process the parents faced a

sliding- scale test of the acceptability of their faith position. Having passed that test the

parents’ views were accorded due weight in the decision-making process, but were

ultimately over-ruled by the Court on the legal grounds of ‘best interests’. The criteria

for deciding the ‘best interests’ of the children did not include faith interests. However,

as I will show in case study four, the criteria on which ‘best interests’ is based can

include faith interest, depending on the circumstances of the case.

The next two case studies, Re E (A Minor) (Wardship: Medical Treatment) 24and Re P

(Medical Treatment: Best Interests)25 relate to two teenage Jehovah’s Witnesses who

refused blood transfusions.

Case Study 3 - Re E

In the case of Re E (A Minor) (Wardship: Medical Treatment) 26 a hospital authority

sought leave of the court to treat A, a young man aged 15 years and 9 months, who was

suffering from leukaemia. The hospital wished to treat A with the conventional

treatment of four drugs. The first two drugs directly attack the leukaemia cells, whereas

the other two are non-specific and attack everything they meet including the bone

marrow. The attack on the bone marrow reduces the body’s ability to produce the

necessary blood cells. As a result, there is a requirement for blood transfusions to be

administered as part of the treatment.  There is an alternative, but less effective

treatment, which only involves the administration of the first two drugs.  A, and his

parents were devout Jehovah’s Witnesses and A refused to consent to that part of the

treatment that involved blood transfusions.

On an ex parte application two days earlier A had been made a ward of court. In

response A’s parents argued that as A was so close to his 16th birthday, an age where
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A’s consent to treatment would be required under section 8 of the Family Law Reform

Act, and following the judgement in the Gillick27 case (that a child under 16 years can

make a decision regarding medical treatment when he achieves a sufficient level of

understanding and intelligence and fully understands what is proposed), that the court

should not intervene in wardship proceedings.28

The position of A and his parents regarding the conventional medicine was set out by

Mr. Justice Ward as follows:

‘“The hospital have been unable to follow the conventional treatments because
A and his family are devoted and strongly devout members of the Jehovah’s
Witness belief, and it is contrary to the tenets of their faith to permit transfusions
of blood. A indicated his refusal to that blood transfusion and was then
supported and continues to be supported by his parents who likewise refuse to
give that consent, although in all other respects they consent to the treatment of
the hospital.”’29

‘“The parents oppose this application with a quiet but powerful reliance upon
their religious beliefs.”’30

What were Mr Justice Ward’s responses to the beliefs of A and his parents? He began

by acknowledging that A’s religious convictions were ‘deeply held and genuine.’ But he

had three concerns.31 The first was a legal concern – undue influence.

‘“Without wishing to introduce into the case notions of undue influence, I find
that the influence of the teachings of the Jehovah’s Witnesses is strong and
powerful. The very fact that this family can contemplate the death of one of its
members is the most eloquent testimony of the power of that faith. He is a boy
who seeks and needs the love and respect of his parents whom he would wish to
honour as the Bible exhorts him to honour them. I am far from satisfied that at
the age of 15 his will is free. He may assert it, but his volition has been
conditioned by the very powerful expressions of faith to which all members of
the creed adhere.”’32

The second concern was simply that the views that A held as a teenager might change,

as he got older.

‘“I respect this boy’s profession of faith, but I cannot discount at least the
possibility that he may in later years suffer some diminution in his
convictions.”’33

The third concern can be explained by the way in which Mr Justice Ward interpreted the

parent’s action in supporting A’s decision and indeed A’s decision. He began by

quoting the American judge Justice Holmes in the case of Prince v Massachusetts

(1944) 321 US Reports 158:
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‘“Parents may be free to become martyrs themselves, but it does not follow that
they are free in identical circumstances to make martyrs of their children before
they have reached the age of full and legal discretion when they can make
choices for themselves.”’

In the same vein Mr Justice Ward then hammers the point home with his own

comments.

‘“There is compelling and overwhelming force in the submission of the Official
Solicitor that this court, exercising its prerogative of protection should be slow
to allow an infant to martyr himself. In my judgement, A has by the stand he has
taken thus far already been and become a martyr for his faith. One has to admire
– indeed one is almost baffled by – the courage of the conviction that he
expresses. He is, he says, prepared to die for his faith. That makes him a martyr
by itself.”’34

Mr Justice Ward interpreted the parents’ support and A’s decision in terms of

martyrdom and was baffled by it. As Bradney has commented, ‘it seems unlikely that A

would have seen his death as martyrdom.’35 Mr Justice Ward then went on to explain

that his jurisdiction in wardship proceedings was a protective one.

‘“But I regret that I find it essential for his well-being to protect him from
himself and his parents, and so override his and his parents’ decision. In this
judgement – which has been truly anxious – I have endeavoured to pay every
respect and give great weight to the religious principles which underlie the
family’s decision and also to the fundamental human right to decide things for
oneself. That notwithstanding, the welfare of A, when viewed objectively,
compels me to only one conclusion, and that is that the hospital should be at
liberty to treat him with the administration of those further drugs and
consequently with the administration of blood and blood products.”’36

This case involves medical, legal, ethical and faith issues. Although the judge

emphasised that great weight had been given to the religious principles that underlay the

family’s decision ultimately ‘the welfare of the child’ dominated his decision. In many

ways the outcome was not surprising but what may have surprised some was the

argument from ‘martyrdom’. Although the judge cited an American legal case to

support this argument he made no attempt to ascertain from A, or his parents, how they

understood and felt about their decision to refuse treatment.

Case study 4 - Re P

In the case of Re P (Medical Treatment: Best Interests)37 a Jehovah’s Witness aged 16

years and 10 months had an inherited condition called hypermobility syndrome, the
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symptoms of which included a tendency to bleed because of the fragility of blood

vessels. The patient had suffered a ruptured aorta and he and his parents independently

expressed to the treating doctors their objection to the use of blood or blood products.

The doctors did not treat with blood products in part because they thought that the

treatment would be futile. Although the crisis passed and there was no evidence of

serious ongoing bleeding the underlying problem that caused the crisis had not been

resolved. The hospital therefore sought leave to administer blood if the patient’s

condition became ‘life-threatening.’

What were the judge Mr Justice Johnson’s responses to John’s religious beliefs and that

of his parents?

‘“I have to seek to achieve what is best for John, and I put at the forefront of my
consideration his wishes. He is nearly 17. He is a young man whose religious
faith must surely demand the respect of all about him. In a world in which
religious or indeed any other convictions are not commonly held, John is a
young man to be respected. So, too, the wishes of his loving and committed
parents. They do not want him to die. They want what is best for him and their
assessment of what is best for him is that he should be spared the administration
of blood and blood products.”’38

The judge’s comments reveal that he was clearly aware of the relevance of John’s age,

and that subsequent to the legal decision in Re E above, A had, on the age of 18,

exercised his right to refuse blood transfusions, with the consequence that he died.

Although the judge ‘respects’ John’s faith, the judge appears to view the world in

secular terms where religious or any other convictions are not commonly held. On what

basis then did the judge make his decision? First, he considered the issue of imposing

medical treatment on a young man against his will. He quoted Lord Donaldson in Re W

(A Minor) (Medical Treatment: Court’s Jurisdiction)39 who said:

‘“Co-operation between doctor and patient is at the heart of medical treatment if
it is to be successful, and treatment which is imposed against the will of the
patient is surely to be avoided at all costs.”’

Mr Justice Johnson clearly took on board John’s wishes and was reluctant to overrule

them. However, his prime concern was that he had to seek to achieve what was best for

John.

‘“Nonetheless, looking at the interests of John in the widest possible sense –
medical, religious, social, whatever they be – my decision is that John’s best
interests in the widest senses will be met if I make an order in the terms sought
by the NHS Trust with the addition of those extra words, ‘unless no other form
of treatment is available.”’40
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Here ‘best interests’ include religious interests.

The difficulties that believers face in English legal cases are likely to be more acute in

the case of what Anthony Bradney has referred to as ‘obdurate’ believers. 41

Section II - Anthony Bradney and ‘obdurate’ believers

‘Obdurate’ believers are, according to Bradney, ‘those comparatively rare individuals

who do not see their religion as being private or peripheral,’42 whose religion is key to

their identity,43 central to their lives, so that it determines their behaviour in most, if not

all respects.44 While ‘obdurate’ believers can be believers of any faith (including

Christians), statistically they appear to include a higher percentage of Hindus, Muslims

and Sikhs.45 As a result, both the religious and cultural traditions of many obdurate

believers may be different from the cultural traditions that are central to the history of

Britain, and these traditions may separate them from the rest of the community and lead

them to be treated differently from other citizens. However, it is also the unyielding

nature of the faith of all obdurate believers that in itself separates them from the wider

community, and will lead to them ‘being treated differently and, arguably, not equally

with other citizens’.46

Bradney’s definition of ‘obdurate’ could certainly include many more believers, and in

particular Christians, than he might have imagined. Surely there are many ‘persons of

faith’ who do not regard their faith as either private or peripheral. It is virtually analytic

to faith that it is central to a believer’s life and affects their decisions and behaviour.

What would faith mean if it did not change sense of identity, life, decisions and

behaviour?  However, I accept that there will be some believers whose faith will be

understood by some as ‘unyielding’ in its nature and expression, when compared to

others.

What Bradney considers ‘obdurate’ belief can also change if social mores and the law

change. The issue of homosexuality can illustrate this point. Prior to 1967 male

homosexual practice was a criminal offence in the United Kingdom. In England and

Wales homosexual acts taking place in private between consenting males of 21 years or
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over were decriminalised by the Sexual Offences Act 1967.47 Since then attitudes have

gradually continued to change within society toward homosexuality and this has been

reflected in further changes in the law. Homosexuality was decriminalised in Scotland

in 1980,48 and in Northern Ireland in 1982;49 the age of consent was reduced in England

and Wales in 199450 to 18 years and in 2001 to 16 years.51 From December 2005

homosexuals of both sexes in England and Wales aged 16 and over, are now legally

able to enter into civil partnerships.52  But it is the provisions of The Equality Act

(Sexual Orientation) Regulations 2007 No. 126353 that have had a profound impact on

what Bradney considers ‘obdurate’ believers. In April 2007 it became unlawful to

discriminate on the grounds of sexual orientation in relation to the access to goods and

services. The regulations specifically included the services provided by adoption

agencies. Roman Catholic adoption agencies were then faced with a decision.  The

agencies could either comply with the law and continue to offer their services, or

continue to follow the teaching of the Catholic Church (which prevented them from

placing children with homosexuals), in which case they would have no alternative but to

close.54  Jim Richards, director of the Westminster agency, has pointed out that the issue

is a tussle between two rights - the right of faith-based organisations wishing to practice

and be true to the teaching of the Church, and the rights of homosexuals not to be

discriminated against.55 Responses to the legislation have been mixed. Some agencies

cut their links with the Catholic Church in order to comply with the law. One agency

closed and three others decided to try to change their constitution to allow them to

specifically refer only to married couples.56 The point to note, however, is that Roman

Catholics who oppose this particular law might now, according to Bradney, be

considered as ‘obdurate’ believers, in a way that prior to the 2007 Act they might not

have been.

Bradney argues that ‘obdurate’ religious belief is widely misunderstood in British

society primarily because ‘“one sometimes gets the feeling that religion is like stamp-

collecting or playing squash, a minor hobby.”’57 He points to the fact that church

attendance has declined in England, and that many religious believers appear to hold

lightly to their faith.58  I would also argue that secular ideology adds to this impression

by portraying religion as a private affair and not likely to be significant to the public life

of believers. These attitudes toward religion lead Bradney to suggest that:

‘a general failure to understand, let alone empathise with, the obdurate believer
is understandable. Primacy of faith, indeed primacy of any clear and extensive
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philosophical viewpoint, is inimical to the way in which British society now
functions.’59

Bradney contrasts an obdurate believer’s faith in what he describes as, ‘the timeless and

boundless significance of their religious system,’60 with Anthony Giddens’

interpretation of modernity’s ‘“reflexivity … [which involves] the susceptibility of most

aspects of social activity, and material relations with nature, to chronic revision in the

light of new information or knowledge.’61 Giddens argues:

“[T]o live in the universe of high modernity is to live in an environment of
chance and risk, the inevitable concomitants of a system geared to the
domination of nature and the reflexive making of history. Fate and destiny have
no formal part to play in such a system, which operates (as a matter of principle)
via what I shall call open human control of the natural and social worlds.”62

This leads Bradney to conclude that ‘obdurate believers do not, cannot, experience this

“high modernity” because their identity and thus their actions are tied to what is, for

them, a pre-ordained system of values and commitments. Modernity in modern Britain

and obdurate religious belief are polar opposites as forms of consciousness.’63

This argument needs to be nuanced. Believers should not be viewed through a

stereotypical lens. Whilst there will always be individuals who find it challenging to

integrate their faith with the rapid changes that are taking place in certain fields, such as

science, this does not necessarily mean that the same individuals are unable to reflect

and respond to changes in other areas. Similarly, whilst religious beliefs may well be

timeless they are, certainly in the case of Christian beliefs, being continually retold and

presented in new ways for each generation. A religious tradition is not a static

phenomenon, but is embodied through a group of believers, who are embedded within a

particular culture and society, and who respond as individuals in varying degrees to

change.

Bradney argues that there are two reasons why it is important to analyse how ‘obdurate’

believers are treated in court. First, they represent a significant section of the

population.64 Secondly, because the analysis of the interaction between obdurate

believers and the court ‘provides a paradigmatic account of the law, highlighting

differences and difficulties that are likely to occur in a less sharp form, even when the

encounter is between the law and those who are more restrained in their faith.’65 This

second point is worth emphasising - there are likely to be differences and difficulties in

the interactions between all believers and the court but these will be more acute in the
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case of ‘obdurate’ believers.

Bradney sets out three legal cases as illustrations of the ‘strains that can arise when

British courts judge obdurate believers.’66 He makes it clear that these are not ‘an

exercise in empirical sociology’, but the cases ‘show problems that have occurred in the

interaction between judges and believers, that these problems are likely to recur, and

that these problems are important.’67

The first case, Chauhan v Ford Motor Company 68 was heard by the Employment

Appeal Tribunal in 1984.

‘Chauhan claimed exemption, under section 58(4) of the Employment Protection
(Consolidation) Act 1978, from a union maintenance agreement providing for
compulsory trade union membership for Ford employees, on grounds of his
religious beliefs. Chauhan had at one time been a union member but that
membership had lapsed. He had never previously referred to his religious beliefs
during the course of his employment.  It was only when the matter of his lapsed
membership was raised with him that he revealed his religious beliefs.  In
evidence in support of his claim Chauhan cited Lecture IV in the Laws of Manu,
which describes the need for male Hindus to retire to the forest after they have
discharged their family responsibilities as part of the process of spiritual growth,
which should occur during each individual's life.  He had, he asserted, reached a
stage in his life when trade union membership was no longer appropriate
because he should withdraw from worldly pursuits.  He offered to pay a sum to
charity which was the equivalent of the trade union membership dues.’69

The Tribunal rejected Chauhan’s application and he lost his claim for unfair dismissal.

In their judgement the Tribunal (in a passage approved by the Employment Appeal

Tribunal) argued that:

“In order to make a judgement on a man’s beliefs and motivations it is necessary
to take account of his actions as well as his words. For our own part, we find it
extremely difficult to reconcile the applicant’s three-year silence with his
protestations of conscience.”70

Bradney notes that on a superficial analysis the tribunal’s attitude seems unremarkable.

The Laws of Manu can be used to justify Chauhan’s claim. However, on a closer

reading they do seem to demand more than a mere refusal to join a trade union. What

they call for is a complete withdrawal from the material world, which does not sit well

with Chauhan’s wish to retain employment. In other words, his actions do seem to be at

odds with his religious beliefs. But if this were the case, why did Chauhan refuse to join

the union, but at the same time offer to pay a sum equivalent to the union dues to

charity, and thereby remove the financial advantage of not being a union member?
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Bradney argues that to make sense of the situation and assess the validity of the

tribunal’s approach one needs to look at the position of a Hindu litigant in a secular

court of a country with a Christian tradition. In Hindu theology and practice there is

nothing unusual in Chauhan’s wish to withdraw from the world but this ideal, ‘like

other Hindu ideals must be translated into actual practices which are affected by the

geographical and social location which the believer finds himself in.’71 If a believer

lives in India he may well be able to withdraw and live in a forest, and be revered by the

local population and obtain food by begging. But if, like Chauhan, he lives in London

he would not be able to do so. Bradney notes that ‘Knott has shown how traditional

Hindu temple practices in Leeds have to accommodate themselves to the particular local

circumstances of their setting.’72 He concludes from this that a partial withdrawal from

the material world may be all that a believer such as Chauhan could manage in his

particular geographical and social location.

Bradney then poses two questions. First, ‘according to what standard did the tribunal

find Chauhan’s behaviour so unreasonable as to lead it to doubt that he was genuine?’

Bradney notes that Chauhan only did what many Hindus believe ought to be done.

Although his attempt was imperfect, in most theologies failure is seen as part of the

nature of the religious life, where frail humanity seeks to live according to divine

standards. Secondly, ‘did a secular tribunal, operating in the context of a Christian

social tradition, understand the theological, social and psychological subtleties and

complexities of someone who was part of the Hindu diaspora?’73 Bradney argues that

‘while it might be right legally to hold that to “make a judgment on a man's beliefs and

motivations it is necessary to take account of his actions as well as his words,” in

applying that test it is necessary to remember that actions are frequently culturally

contingent.’74 The failure on the part of the tribunal to take into account the cultural

context and their failure fully to understand Chauhan’s worldview explain why the

tribunal did not think that Chauhan was genuine in his religious motivation.75

The second case study relates to Barbara Janaway who in June 1985 sought an order of

certiorari to quash a decision by Salford Area Health Authority to uphold her dismissal

as a medical receptionist. The High Court, the Court of Appeal and finally, the House of

Lords heard the case.76

‘Janaway was a medical receptionist and had been asked to type a letter which
she understood to be a letter of referral to make an appointment for a patient to
undergo an abortion. Before taking up her job she had not been told that she
would have to type correspondence which related to abortions. Janaway was a
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Catholic and held to the traditional Catholic position that abortions were morally
wrong.  She therefore refused to type the letter. Janaway argued that she was
entitled to the protection of section 4(1) of the Abortion Act 1967 which allows
anybody who would otherwise be required “to participate” in abortions to refuse
that participation on grounds of conscience. In a series of judgments all three
courts rejected the claim. Janaway was wrong, the court said, in claiming that
she was participating in abortion if she typed the letter as requested. The nine
judges who gave judgment in this case were divided about why Janaway was
wrong. Some judges turned to the criminal law’s concept of participation for
assistance; others sought, a “plain English” interpretation of the idea.  All nine
judges agreed that, whatever “participate” meant it did not mean what Janaway
thought it meant.’77

The result was that Janaway had no protection under section 4. Bradney notes that on

first analysis the Court’s attitude is unremarkable. By using traditional and familiar

legal tests Janaway was found not to have met the criteria set out in the Abortion Act

1967. But on a deeper analysis a more complex picture emerges, with similarities to the

Chauhan case. Both Janaway and Chauhan sought the protection of a statutory provision

that was intended to protect the individual conscience. Provisions, that on the face of it,

should assist ‘obdurate’ believers. However, both found that they were not protected.78

Chauhan was told that his actions showed that he was not genuine in his religious

beliefs whereas, Janaway was told that notwithstanding her own belief that she would

be participating in an abortion by typing a referral letter, she was not participating in a

matter that was forbidden by her religion. ‘In both Chauhan and Janaway it was held

that actions, in Janaway’s case proposed actions, did not match the religious beliefs

claimed by the litigants.’79

In Janaway’s case, unlike Chauhan’s, the judges did not refuse to accept that her

religious beliefs were genuine. However, the majority of the judgments turned on an

ordinary language construction, rather than a technical interpretation of the law.

Bradney argues that the Court implicitly held that Janaway’s view of the actions

required of her by her employers was either irrational or unreasonable, and they also

chose to deny the legitimacy of Janaway’s religious worldview. I am not sure that I

would go as far as Bradney to say that the Court denied the legitimacy of her worldview

as it implies that the Court engaged in discussion with Janaway concerning her beliefs,

which they clearly did not do. However, what is undeniable is that the Court did not

accept Janaway’s interpretation of ‘participation’. As a result the Court deprived section

4(1) of much of its effect by substantially limiting those who come under its protection.
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Bradney points out, however, that a different approach to the interpretation of section 4

is not hard to envisage. Section 4 was not part of the original Bill, but was added during

its passage through the House of Commons in response to those who argued that Roman

Catholics would have to leave the Health Service if the Bill passed into law without a

conscience clause.80 It was therefore intended to protect the consciences of those who

worked in the Health Service from the potential mischief involved if no protection were

included. A mischief approach to statutory interpretation would begin by asking, what

potential mischief did the statutory provision try to remedy, and then interpret the

provision in such a way that fulfilled its purpose.81 Bradney argues that if a mischief

approach to statutory interpretation were employed it would seem appropriate to begin

an inquiry into the application of the section with the following questions. Does the

litigant genuinely believe that they will be participating in an abortion? Is such a belief

reasonably held in the light of their religious convictions? This type of approach would

serve to protect someone in Janaway’s position and also prevent Health Service staff

from using a conscience clause illicitly as a way of avoiding contractual duties.82

The third study relates to the 1995 case of Re ST (A Minor).83

‘This wardship case concerned an attempt by a grandmother to have the care and
control of her grandson, S, transferred from her daughter, NT, to herself. The
sole ground for the grandmother's action was the fact that her daughter and
grandson were living communally in a group, which was part of the new
religious movement now known as The Family. The Family has acquired a
degree of public infamy as a result of allegations, which surround its attitude to
sexuality, and in particular its attitude to child sexuality.’84

Ward LJ rejected the grandmother’s application. Bradney is concerned in this study to

highlight the comments and attitudes of Ward LJ toward the mother and The Family.

What is clear is that Ward LJ was troubled by the priority NT placed on her faith.

‘“NT’s closing words to me were to plead with me not to denigrate the Law of
Love.  [The Family's central doctrine].  It was an extraordinary observation from
her.  I would have expected her to plead with me not to remove her son.  Many
mothers, often totally hopeless mothers, have begged for that mercy.  But NT
did not.  It was as if the integrity of the Law of Love was more important to her
than S.  Where is her sense of priorities?”’

Unlike the case of Chauhan, in Re ST the court does not claim there is a mismatch

between beliefs and actions. But it does involve the judge questioning whether the

expression of beliefs is an acceptable view of the world.
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In his judgement Ward LJ says that he was “disturbed” by the “fervour” with which

members of The Family held their convictions and noted that they could not be swayed

by “common sense”.  At other places he commends them when their beliefs accord with

mainstream Christianity.

‘“The Family do not deny their belief is healing by faith. They assert it. They are
fully justified in doing so. It is an established tenet of Christian belief. [emphasis
added] ”’85

Bradney notes that Ward LJ,

‘created a contrast between a religiosity which is dominated by a simple,
overwhelming faith which ignores the “common-sense” beliefs of society and
one which is milder, more uncertain of itself, and which accords more closely to
the mainstream of Christianity. The latter is acceptable; the former is not.’86

In giving judgement Ward LJ required the mother NT and members of The Family to

accept a number of conditions. One required NT to put the welfare of her son S before

commitment to The Family. Leading members of the Family were obliged to accept

their founder’s responsibility for some past instances of child abuse. Another condition

stated that NT was permitted to retain custody of her son only when Ward LJ became

convince of her “maturity” as evidenced by the moderation of her religious beliefs.87 In

other words the judge demanded a change in the way in which the religious community

and the litigant behaved.88

Caroline Bridge has made similar observations 89concerning the Court’s attitude in the

1998 case, Re L (Medical Treatment: Gillick Competency).90 This case involved a

teenage Jehovah’s Witness who refused blood transfusions.91 Although it should be

noted that in Re ST and Re L (Medical Treatment: Gillick Competency) the Court were

concerned with the welfare of minors, in both cases what seemed to trouble them was

the unyielding nature of the litigant’s faith. As Bridge notes:

‘Some clue as to the part religious beliefs played in the court’s assessment of L’s
competence is provided by the evidence of a child psychiatrist. He described her
religious faith as strongly held ‘not lending itself to discussion.’92 The apparent
rigidity of her views and the unquestioning stance she adopted were contrasted
unfavourably with the more ‘constructive formulation of an opinion which
occurs with adult experience’. The court accepted this opinion.  The implication
is that an adult would think through her views more wisely than a teenager,
using experience and reasoned reflection to temper belief.  An adult believer
would, supposedly, be able to enter into dialogue with the broader secular
society and be prepared to modify or change her position.  She would not,
supposedly, adhere to the doctrines of her espoused religion as wholeheartedly
and uncompromisingly as a teenager.’93
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In coming to their judgement in Re L the Court decided in favour of what they took to

be the teenager’s welfare, rather than recognise the teenager’s autonomy and her

religious beliefs.

Here we see the differences in values and priorities, which underlie the difficulties with,

so called ‘obdurate believers’. Bradney notes that, ‘In the widely cited case of C v C a

child custody decision, Balcombe LJ held that judges, when exercising their discretion,

should “start from the basis that the moral standards which are generally accepted in the

society in which the Judge lives are more likely than not to promote …. [the child’s]

welfare.”94 Such an approach characterises not only the area of law relating to child

custody disputes but also many other areas of law where the religion of a litigant

becomes part of the legal issue before the court.’

‘“Moral standards which are generally accepted in society” are both an
evidentiary test of the bona fides of the litigant, as for example in Chauhan, and
a normative standard to which the believer must adhere, as, for example, in the
Thornton v Howe95 morality test in the law relating to charities. A failure to live
by such standards frequently becomes, in the law’s eyes, a failure to live in an
acceptable manner.  In a society such as Great Britain, dominated as it is by
secular liberal mores, obdurate believers will invariably live by standards which
are different from those which are general in society or take the standards which
are general and apply them in a more rigid and unwavering manner.  There is,
thus, at root, an incompatibility between the law and the believer.’96

Bradney notes that this is illustrated in the case of Re ST by Ward LJ’s question, “where

is her sense of priorities?” The answer for the ‘obdurate’ believer is with his or her

religion. As a result Chauhan and Janaway lost their jobs and NT risked losing the

custody of her child.  But as Bradney explains:

 ‘They were willing to sacrifice that which most people in Britain see as being
central to their lives, work and family.  But had they acted otherwise they would
have lost all that which gave their lives purpose, shape and direction.  For each
of these litigants, as with any obdurate believer, their religion with its values and
duties is the organising principle that makes everything else, including work and
family, possible.’97

Bradney contrasts this approach with the idea that pervades modern civil society, the

balancing of conflicting rights and principles when making decisions. Moderation

comes through balancing principles. But for obdurate believers this is problematic as

their faith is their priority. Likewise, where most people accept that their identities are

formed through the balancing of a number of factors including: family and social

relations, faith, education, job, culture, ethnicity, their gender and life experiences, it is
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the religion and faith alone of obdurate believers that makes them who and what they

are.98 ‘To block that source, to ask them to doubt or ignore their religious belief, is a

radical attack on their sense of self.’ 99

Bradney argues that the efficacy of Balcombe LJ’s test in C v C, not just in custody

cases but in its reflection of widespread legal practice, is debatable in any society that

pretends to liberal aims.

‘A pluralistic, multi-racial, multi-religious society is one which has to
accommodate a wide range of social practices. A liberal society is one which
does not make value choices for its members.  That which is commonly done is
not necessarily that which is right.  It is not necessarily the only thing that is
right.  This has been recognised by the courts.  In C v. C Balcombe LJ, having
enunciated his general morality test, immediately went on to add that “standards
may differ between different communities” within British society.  Obdurate
believers will be members of a “different community” where “standards may
differ” and should be treated as such by the courts.  Yet, whilst a liberal society
does not prescribe the values that its citizens adhere to, it does not allow for
complete freedom of choice in values.  Standards may differ, but not infinitely.
Value choices by one member of the society which impinge upon the ability of
others to make value choices will not be permitted.  I may not, for example, in
the name of racial superiority, claim the right to practise apartheid. An obdurate
believer may thus come from a community whose values are both different and
also unacceptable in a liberal society.  But in showing that the value choice is
not acceptable in society, a heavy burden is put on those who wish to forbid that
choice. For example, when it is argued that a value choice will be unacceptable
if it causes “harm” to others, the notion of harm ought to be seen in a strong
sense.  ….  If courts are to show that obdurate religious believers are not simply
from a community where values differ but from a community whose values are
to be forbidden, judicial practice ought to pay less attention to the question of
which social practices are commonly accepted and more attention to the need to
show that the social practices, which flow from particular religious beliefs are
positively, strongly and directly harmful to people other than the believers.
Judicial practice must acknowledge that difference and damage are not the same
things.’100

I will return to this in Chapters 2 when I discuss the issue of whether religious beliefs

should be accommodated within the legal system.

In his observations about the attitudes of the courts toward religious believers, Bradney

is not alone. The editors of Law and Medical Ethics, in their discussion of cases

involving the medical treatment of minors, make the following comment:

‘We have yet to encounter a case in the United Kingdom which displays a
significant degree of sensitivity to the cultural and religious mores of parents.’101

Bradney concludes that the conflict highlighted between law and religion in the three
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case studies is structural. What separates the three cases is the level of information

available to the courts. In the case of Janaway there was no discussion about her

religious beliefs, and in Chauhan the Court heard just from the litigant. However, in the

case of Re ST the judge heard from seven expert witnesses and the mother lost less

heavily than could have been predicted. What Bradney means here is that the mother

could have lost custody of her son, but she retained custody subject to meeting certain

conditions.  From this Bradney argues that what is needed is for judges to spend time

learning about unfamiliar religious cultures.102  Of course this can be time-consuming.

Even calling expert witnesses does not easily allow for this educative process to take

place because a period of time is needed to reflect on the information received. For

example, in the case of Re ST, Ward LJ took 75 days to hear the case and then nearly a

year to prepare his judgement. Bradney concludes that while this is undoubtedly good

practice it is not conducive to the smooth running of an already overburdened court

system.103

Werner Menski makes a similar point about the education of judges in the area of

foreign laws and ethnic and minority customs, stressing that judges ‘desperately need

expert help.’104 While I accept that judges do receive education and training relating to

ethnic cultural and religious diversity under the heading of ‘equal treatment,’105 I would

argue that the arguments advanced by Bradney and Menski point to a more general role

that representatives of faith communities could play in educating the legal profession,

and to a specific need for representatives of faith communities to assist judges in

helping to resolve cases involving issues of faith and religious laws, beliefs and

practices.106 I will touch on this point again in Chapter 5. However, I would also argue

that representatives of faith communities could have a much wider role in helping to

resolve disputes between persons of faith and those who do not share that faith. For

example, in Chapter 3 I will argue that Healthcare Chaplains could play an important

role in helping to resolve disputes over healthcare decisions that have arisen as a result

of issues of faith. This role has the potential to help disputants avoid legal proceedings

altogether. In Chapter 4 I will argue that there could also be a role for representatives of

faith communities in other types of dispute. For, example, representative of faith

communities could play an important role in the process of mediation either, as a

spokesperson for a person of faith, or as a mediator or co-mediator.
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Conclusion

I have focused in this Chapter on the difficulties faced by persons of faith in the English

law courts and an Employment Tribunal. In An NHS Trust v MB107 the father’s faith was

said to be ‘irrelevant’. Consequently, issues of faith were not discussed and not allowed

to enter the decision-making process. In the case of the conjoined twins108 the parents’

faith was deemed ‘sincere’ but subjected to a sliding-scale test of acceptability. In Re E
109the parents were described as ‘devout’ but accused by the judge of subjecting their

son A to martyrdom. Although the judge cited an American legal case to support his

argument concerning martyrdom, he did not discuss with A or his parents how they

understood their decision. In Re P 110the judge described the world as, ‘a world in

which, religious and indeed any other convictions are not commonly held.’111 In

Chauhan v Ford Motor Company112 the Employment Tribunal was not convinced of the

genuineness of Chauhan’s faith even though they had no direct discussion with him

about his faith. Nor did they understand that Chauhan’s response to the religious texts

upon which he relied was adapted due to the geographical and social environment

within which he lived. In Janaway v Salford Area Health Authority 113 there was no

discussion of faith issues. The judges did not accept Janaway’s interpretation of

‘participating’ in an abortion. If they had done so, this might well have enabled Janaway

to have claimed protection under section 4(1) Abortion Act 1967, and prevented the

‘mischief’ for which s 4(1) was designed. In Re ST 114the judge did take extensive

witness evidence in support of NT. Consequently, NT was able to retain custody of her

son subject to certain conditions, which included making changes in her religious

priorities. The case studies show that the difficulties faced by persons of faith in the

English law courts are not restricted to persons of one faith, but instead encompass all

faiths. The difficulties are not restricted to litigants but extend to representatives of

Christian churches who make submissions to court. Although the difficulties are often

revealed in high profile healthcare cases they also extend to many other types of legal

case and to employment tribunals, which raises the questions why persons of faith

experience such difficulties, and why the courts appear to be so inhospitable towards

issues of faith.

Bradney has argued that there are likely to be differences and difficulties in the

interactions between all believers and the court but these will be sharper in the case of
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‘obdurate’ believers.  As we have seen the root of the problem that courts have with

‘obdurate’ believers relates to differences in values and priorities.

‘In a society such as Great Britain, dominated as it is by secular liberal mores,
obdurate believers will invariably live by standards which are different from
those which are general in society or take the standards which are general and
apply them in a more rigid and unwavering manner.  There is, thus, at root, an
incompatibility between the law and the believer.’115

Bradney also argued that the difficulties experienced by obdurate believers are

structural. The case studies reveal that the less information that the judges had about the

religious beliefs the more acute the difficulties for the obdurate believer. This points to

the need for judges to receive more education in cultural and religious issues. I have

also argued that it also points to a role for representatives of faith communities who

could be enlisted to support judges in coming to an understanding of a litigant’s faith.

While I agree with the reasons that Bradney has given to explain the difficulties faced

by persons of faith I would also argue that it is only part of a much bigger picture. In the

next chapter I will show that many of the difficulties spring from the dominance of legal

positivism, whilst in the fourth chapter I will show that conflict has not always been

understood and addressed primarily in legal terms. The re-emergence of mediation has

revealed that conflict can be understood and addressed in a number of different ways,

and some of these enable issues of faith to be taken into account and given weight in the

decision-making process.

Lord Woolf has referred to the courts as ‘final arbiters’ in complex medical cases such

as the conjoined twins.116 The question is, is it acceptable or indeed advisable in a

religiously plural and multicultural society for final arbiters to be those who understand

and address disputes in narrow legal terms, who understand law as separate from ethics

and religion, and who view issues of faith as either ‘irrelevant’, or subject them to a test

of acceptability? Are these the final arbiters that persons of faith would really want, or

could there be an alternative? In the subsequent chapters I will argue that there are

indeed alternatives to the current approach and in the following chapter I address the

understanding of law. 117
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Chapter 2 -

Law, morals, and religion: separation or accommodation?

In the Introduction I argued that there were three underlying reasons why persons of

faith often experience difficulties when disputes in which they are involved end up in

the English Law Courts. The first is the way in which conflict is understood and

addressed in narrow legal terms, and I will return to this issue in Chapter 4. The second

is the way in which law has come to be understood as separate from morals or religion

due to the influence of legal positivism. The third is the way in which religion is often

portrayed as being a purely private matter.  In this chapter I will examine the second

reason, which is how law is understood. I will begin in Section I by focussing on how

law is understood by proponents of legal positivism, natural law and legal pluralism. I

will outline the models of law of H.L.A.Hart, John Finnis and Werner Menski, and

consider how they understand law and its relationship with morals and religion. In

Section II I will discuss what contribution the Hebrew Bible and the New Testament

can make to modern debates about law. In Section III I will explore the concept of

toleration and consider how English Law has accommodated religious beliefs and

practices. I will argue that law can be understood in many different ways, and the legal

positivists’ understanding of the concept of law is just one way of viewing law. The

Hebrew Bible makes three important contributions to the debate about law. First, the

focus in Hebrew law was on maintaining relationships, rather than on obedience to

rules. Second, the aim of the law was ‘shalom’, which is often translated into English as

‘peace’. However, ‘shalom’ did not mean merely an absence of conflict. Rather, it refers

to ‘a state of well-being or all rightness’ between persons on a physical, social and

ethical level, and is closely linked with justice. The third contribution is the illustration

of judges and priests, secular and religious authorities working together to address cases

that involved civil and faith issues. The New Testament teaching makes an important

contribution relating to how conflict can be addressed. At the heart of New Testament

teaching is an ethic of grace, love and forgiveness, rather than a legal code. Christians

are therefore challenged to try to settle disputes with one another, rather than go to law.

I will return to this topic in Chapter 4 when I discuss mediation. Finally, the concept of

toleration has developed over time and can be understood in a variety of ways. What is

clear though, is that religious beliefs have been accommodated in an ad hoc manner into

English law for centuries under the guise of toleration. However, Bradney’s work poses
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the question - should the wishes of individual believers be accommodated? While it

may not be possible to accommodate the wishes of each believer, I will argue that

judges should be prepared to discuss, engage with, and try to come to an understanding

of the issues of faith raised by each litigant, and accommodate them when they can.

However, I acknowledge that there are a number of formidable obstacles that will need

to be addressed if issues of faith of individual believers are to be given room to be

discussed, understood, and accommodated in legal cases, and I will return to discuss

these issues in Chapter 5.

The legal cases of Baby MB1 and the Conjoined Twins2 that I outlined in Chapter 1

illustrate how some judges understand law as being separate from ethics and religion. I

will therefore begin in Section I (a) by examining how Legal Positivism and, in

particular, the work of H.L.A. Hart, has influenced how some judges view law.

Section I – Law, morals and religion

a) Legal positivism and the ‘Separation Thesis’

The tradition of English Legal Positivism derives from the work of John Austin (1790-

1852). Following Bentham’s rejection of natural law (‘nonsense on stilts’) and, in

Enlightenment fashion, rejecting divinely revealed law, Austin defines law as ‘the

command of a sovereign backed by a sanction’.3 A command ‘encompasses the concept

of a sanction (the evil that will probably be incurred in case of non-compliance), the

concept of superiority (the power of forcing compliance with one’s wishes) and the

concept of obligation or duty.’4 From the start this concept incurred severe criticism, on

the grounds that it fails to explain the varied content of laws or the range of persons to

whom laws are normally applicable, and that commands are not a satisfactory way of

describing customary law.  However, like utilitarianism, it has survived philosophical

critique and been the standard version of law assumed by judges, as we saw in the

previous chapter. Importantly for my thesis it emerges from a period when philosophers

in Britain and France were trying to separate ethics and politics from religion. As a form

of positivism it was followed by Comte, who likewise wished to replace the murky and

outdated waters of religious belief with clear rational principles.
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All forms of legal positivism espouse the ‘Separation Thesis’, the contention that there

is no necessary connection between law and morals, or law as it is, and law as it ought

to be.5 Strict (or strong or exclusive) positivists insist on observing the Separation

Thesis at all times, whilst others, such as Hart, who are known as soft (or weak or

inclusive) positivists, accept the possibility (but not the necessity) of taking moral

factors into account.6 However, McLeod notes that ‘soft positivism’s concession that

moral factors can be relevant when identifying the existence of law must not be taken to

be a wholesale surrender to the constitutive strand of the natural law tradition’.7 This is

because even the softest positivists would want to maintain ‘the separation between law

and morals for the purpose of limiting the power to the moral sphere of those (such as

religious leaders) whose moral authority has not been endorsed by any form of law-

making.’8 The reason behind this is the concern that religious laws or beliefs will be

imposed on non-believers by coercion using the law.  This concern is rooted in the

religious wars of the sixteenth and seventeenth centuries, but is also fuelled by the

teaching of some natural law theorists who seem to imply that an unjust law is not a

law.9 As I will show in Section I (b) John Finnis argues that this is not an accurate

representation of natural law theory.

Legal positivists do not deny the importance of morality, but want to separate the

questions what is law?  And what is good law? 10 Natural law, on their account,

conflates the two questions.11 For legal positivists the first question ‘is essentially a

question of fact, to be answered by empirical reference to, and an analysis of, objective

social phenomena.’12 The second question seeks to evaluate law, and seeks to judge it in

terms of whether it is good or bad.13 In what follows I will look at Hart’s account of this

discussion.

In The Concept of Law Hart argues that legal rules are a species of social rules.14 He

begins by considering social habits and social rules. He acknowledges the similarity

between social habits and social rules in that the behaviour in question is repeated when

occasion arises by most of a group of people. But he argues that there are three

differences between social habits and social rules. In the case of a ‘habit’ it is enough

that behaviour converges, and if there is a deviation it need not be a matter for any form

of criticism. But if it is a social ‘rule’ then any deviations are likely to be regarded as

lapses or faults, which will be open to criticism, and will be met by pressure to conform.

Secondly, if there are any lapses of a social ‘rule’ it will be regarded as good reason for
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criticism by those making the criticism, and by those to whom the criticism is made.

Thirdly, social rules have an ‘internal’ aspect, which Hart describes as follows:

 ‘What is necessary is that there should be a critical reflective attitude to certain
patterns of behaviour as a common standard, and that this should display itself in
criticism (including self criticism), demands for conformity, and in
acknowledgements that such criticism and demands are justified, all of which
find their characteristic expression in the normative terminology of ‘ought’,
‘must’, and ‘should’, ‘right’ and ‘wrong’.  These are the crucial features which
distinguish social rules from mere group habits ..’15

Social ‘rules’ therefore provide a guide to human conduct and standards of criticism of

that conduct.16 But Hart acknowledges that there are different types of social rules, and

in order to illustrate the difference between social rules he draws a distinction between

being ‘obliged’ to do, or not do, something, and being under an ‘obligation’ to do

something.17 Hart illustrates the distinction by the example of a gunman A, who orders

B to hand over money, and threatens to shoot him if he does not comply. While we

might say that B was ‘obliged’ to hand over the money (because B feared what might

happen if he did not), it would not describe the situation correctly if we were to say that

B had an ‘obligation’ or ‘duty’ to hand over the money.18 Hart argues that ‘to say that

one is ‘obliged’ to do something is often a statement about the beliefs and motives with

which an action is done.’19 In other words B feared the consequences if he did not hand

over the money. But to say that someone had an ‘obligation’ to do something is a

different type of statement.

‘Thus the statement that a person had an obligation, e.g. to tell the truth or report
for military service, remains true even if he believed (reasonably or
unreasonably) that he would never be found out and had nothing to fear from
disobedience. Moreover, whereas, the statement that someone was obliged to do
something, normally carries the implication that he actually did it.’20

Hart argues that to understand the general idea that a person has an obligation to do

something one needs to turn to a different social situation, which unlike the gunman

situation includes the existence of social rules.

‘This situation contributes to the meaning of the statement that a person has an
obligation in two ways. First, the existence of such rules, making certain types
of behaviour a standard, is the normal, though unstated, background or proper
context for such a statement; and secondly, the distinctive function of such a
statement is to apply such a general rule to a particular person by calling
attention to the fact that his case falls under it.’21

Hart then explains when social rules can be understood as imposing obligations.
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‘Rules are conceived and spoken of as imposing obligations when the general
demand for conformity is insistent and the social pressure brought to bear upon
those who deviate or threaten to deviate is great.  Such rules may be wholly
customary in origin: there may be no centrally organised system of punishments
for breach of the rules; the social pressure may take only the form of a general
diffused hostile or critical reaction which may stop short of physical sanctions.
It may be limited to verbal manifestations of disapproval or of appeals to the
individuals’ respect for the rule violated; it may depend heavily on the operation
of feelings of shame, remorse, and guilt.  When the pressure is of this last-
mentioned kind we may be inclined to classify the rules as part of the morality
of the social group and the obligation under the rules as moral obligation.
Conversely, when physical sanctions are prominent or usual among the forms of
pressure, even though these are neither closely defined nor administered by
officials but are left to the community at large, we may be inclined to classify
the rules as a primitive or rudimentary form of law…… What is important is
that the insistence on importance or seriousness of social pressure behind the
rules is the primary factor determining whether they are thought of as giving rise
to obligations’22

Note that Hart is beginning to distinguish between moral and legal rules, but before

dealing with this in depth he sets out two further characteristics of obligation that can be

added to the primary one.

‘The rules supported by this serious pressure are thought important because they
are believed to be necessary to the maintenance of social life or some highly
prized feature of it. Characteristically, rules so obviously essential as those
which restrict the free use of violence are thought of in terms of obligation. So
too rules which require honesty or truth or require the keeping of promises, or
specify what is to be done by one who performs a distinctive role or function in
the social group are thought of in terms of either ‘obligation’ or perhaps more
often ‘duty.’ Secondly, it is generally recognized that the conduct required by
these rules may, while benefiting others, conflict with what the person who owes
the duty may wish to do. Hence obligations and duties are thought of as
characteristically involving sacrifice or renunciation, and the standing possibility
of conflict between obligation or duty and interest is, in all societies, among the
truisms of both the lawyer and the moralist.’23

Hart concedes that there are similarities between legal and moral rules.

‘They are alike in that they are conceived as binding independently of the
consent of the individual bound and are supported by serious social pressure for
conformity; compliance with both legal and moral obligations is regarded not as
a matter for praise but as a minimum contribution to social life to be taken as a
matter of course.  Further both law and morals include rules governing the
behaviour of individuals in situations constantly recurring throughout life rather
than special activities or occasions, and though both may include much that is
peculiar to the real or fancied needs of a particular society, both make demands
which must obviously be satisfied by any group of human beings who are to
succeed in living together.  Hence some forms of prohibition of violence to
person or property, and some requirements of honesty and truthfulness will be
found in both alike.’24
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However, he distinguishes between legal and moral rules by citing four characteristics

of moral rules, which I have summarised below:

(i) Importance. ‘It is manifested in many ways: first, in the simple fact that
moral standards are maintained against the drive of strong passions which they
restrict, and at the cost of sacrificing considerable personal interest; secondly, in
the serious forms of social pressure exerted not only to obtain conformity in
individual cases, but to secure that moral standards are taught or communicated
as a matter of course to all in society; thirdly, in the general recognition that, if
moral standards were not generally accepted, far-reaching and distasteful
changes in the life of individuals would occur.’ Importance is not essential to the
status of legal rules. A legal rule may be regarded as unimportant and yet remain
a legal rule until repealed. (ii) Immunity from deliberate change. ‘It is
characteristic of a legal system that new legal rules can be introduced and old
ones changed or repealed by deliberate enactment, even though some laws may
be protected from change by written constitution …. By contrast moral rules or
principles cannot be brought into being or changed or eliminated in this way.’
(iii) The voluntary character of moral offences. ‘If a person whose action, judged
ab extra, has offended against moral rules or principles, succeeds in establishing
that he did this unintentionally and in spite of every precaution that it was
possible for him to take, he is excused from moral responsibility, and to blame
him in these circumstances would itself be considered morally objectionable.
Moral blame is therefore excluded because he has done all that he could do.  In
any developed legal system the same is true up to a point; the general
requirement of mens rea is an element in criminal responsibility designed to
secure that those who offended without carelessness, unwittingly, or in
conditions in which they lacked the bodily or mental capacity to conform to the
law, should be excused.  A legal system would be open to serious moral
condemnation if this were not so, at any rate in cases of serious crimes carrying
the punishment.  Nonetheless admission of such excuses in all legal systems is
qualified in many different ways.’  (iv) The form of pressure. ‘If it were the case
that whenever someone was about to break a rule of conduct, only threats of
physical punishment or unpleasant consequences were used in argument to
dissuade him, then it would be impossible to regard such a rule as part of the
morality of society, though this would not be any objection to treating it as part
of the law.  Indeed, the typical form of legal pressure may well be said to consist
in such threats.  With morals on the other hand the typical form of pressure
consists in appeals to the respect of the rules, as things important in themselves,
which is presented to be shared by those addressed.  So, moral pressure is
characteristically, though not exclusively exerted not by threats or by appeals to
fear or interest, but by reminders of the moral character of the action
contemplated and of the demands of morality.’25

Michael Martin argues that it is doubtful that the four conditions in themselves are

capable of distinguishing legal rules from moral rules.26 However, Davies and Holdcroft

argue that there is an alternative argument that Hart could have used, and that is that a

legal system has a monopoly over the use of physical sanctions. If a moral system were

to use physical sanctions it would be because it was authorised to do so by the legal
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system. In other words, ultimate power resides in the legal system, and not in the moral

system.27

Having distinguished legal rules from other social rules Hart then defines a legal

system as the combination of primary and secondary rules. Primary rules are those that

impose either positive or negative obligations.28 Secondary rules include: the rule of

recognition, which enables people to recognise the rules that are law, from those that are

not; 29 rules of change, which enable the primary rules to be changed, either by

introducing new rules or eliminating others;30 and rules of adjudication, which identify

the individuals who are to adjudicate and define the procedure to be followed.31 Hart

distinguishes between rules that are law and rules that are not. Generally speaking the

rules that are law include those enacted by Parliament, those incorporated from the

European Community, judicial decisions that become precedents and customs that are

recognised by law.32  Hart’s understanding of law therefore tends to be restricted to that

which is enacted by the state. As a result, religious laws, beliefs and practices are not

included in Hart’s definition of legal rules. Werner Menski has shown how this

approach to law has led to unjust consequences,33 and as a result he argues for a very

different concept of law, which I will outline in Section I (c). There has been much

debate about whether law should be defined in terms of state law, or whether law can be

defined more widely to include, for example, religious laws.34 I will discuss this issue in

Section I (c). However, it is worth noting that religious laws, beliefs and practices could

come within Hart’s definition of law if they are specifically accommodated in a legal

system by being enacted by statute. I will discuss this further in Section III.

Having set out his concept of law Hart then considers the relationship between laws and

morals. He acknowledges that there are many different types of relations between them,

and that the development of law has been profoundly influenced by morality. But he

argues that this is very different from saying that a legal system must exhibit some

conformity to morality or justice, or must rest on a conviction that there is a moral

obligation to obey it.

‘Here we shall take Legal Positivism to mean the simple contention that it is in
no sense a necessary truth that laws reproduce or satisfy certain demands of
morality, though in fact they have often done so.’35

However, Hart does concede that both law and morals have a ‘minimum content of

natural law’.36 The starting point of this argument is the assumption that the aim of
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humans living together is survival. Hart reflects on five truisms about human nature and

the world to show that there are certain rules of conduct that any social organization

must contain if it is to be viable. The five truisms on which Hart reflects are: (i) human

vulnerability, (ii) approximate equality, (iii) limited altruism, (iv) limited resources and

(v) limited understanding and strength of will.37 From his reflection on these truisms

Hart concludes that there is a necessity for a number of rules of conduct as follows: (i)

rules that provide restrictions on the use of violence, (ii) a system of rules relating to

mutual forbearance and compromise, (iii) rules relating to property, (iv) obligation-

creating rules and (v) sanctions if rules are not obeyed. Hart describes these rules as,

‘universally recognized principles of conduct which have a basis in elementary truths

concerning human beings, their natural environment, and aims,’ and he refers to them

as, ‘the minimum content of Natural Law’.38

Hart’s idea of the ‘minimum content of Natural Law’ has not been uncritically accepted.

Freeman notes that ‘it is premised on biology and psychology’, but ‘clothing them in

scientific and social-scientific language does not avoid the recognition that what Hart is

doing, is deducing moral principles and legal norms, from facts.’39 Hart is thereby

charged with transgressing Hume’s law, of obtaining an ‘ought’ from an ‘is’. This is a

criticism that legal positivists often raise against Natural Law theories, and I will return

to this when I discuss Finnis’ modern adaptation of Natural Law in the next section.

Secondly, Freeman argues that the ‘minimum content’ provides little guidance.

Although it indicates that we need rules against violence or to protect property, it does

not specify what these should be.40 McLeod, on the other hand, argues that despite

Hart’s use of the phrase, ‘minimum content of natural law,’ it could be argued that this

simply deals with certain aspects of law that are essential to the functioning of society.41

However, Simmonds draws an interesting parallel between Hart’s use of the value of

survival and the work of John Finnis.42 Simmonds notes that when considering why

Hart invokes the value of survival, Hart gives two answers. The first is that ‘our concern

is with social arrangements for continued existence, not those with a suicide club.’43

The second, is that this desire for survival ‘is reflected in whole structures of our

thought and language, in terms of which we describe the world and each other.’44 When

referring to survival Hart discards,

‘…as too metaphysical for modern minds, the notion that this is something
antecedently fixed which men necessarily desire because it is their proper end or
goal. Instead, we may hold it to be a mere contingent fact which could be
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otherwise, that in general men do desire to live, and that we may mean nothing
more by calling survival a human goal or end that men do desire.’45

But Hart immediately qualifies this as follows:

‘Yet even if we think of it in this common-sense way, survival has still a special
status in relation to human conduct and in our thought about it, which parallels
the prominence and the necessity ascribed to it in the orthodox formulations of
Natural Law.  For it is not merely that an overwhelming majority of men do
wish to live, even at the cost of hideous misery, but that this is reflected in whole
structures of thought and language, in terms of which we describe the world and
each other.  We could not subtract the general wish to live and leave intact
concepts like danger and safety, harm and benefit, need and function, disease
and cure; for these are ways of simultaneously describing and appraising things
by reference to the contribution they make to survival, which is accepted as an
aim.’46

Simmonds suggests that Hart attributes to the value of survival the status of an objective

good, and that this is similar to Finnis’ argument.

‘The value is inextricably bound up with our entire outlook upon the world and
our relations with other human beings.  Consequently, it is not clear that any
alternative outlook is available to us: the value is a constitutive a feature of “our”
world.  Seen in this way, Hart’s argument might be thought to resemble the
argument of a natural lawyer such as Finnis.  Finnis seeks to demonstrate the
existence of certain objective goods by showing how they are presupposed by all
of our practical reasoning and practical understanding: they provide our
intellectual access to the entire world of human life and action.  Hart could be
said to do the same with the more minimal value of “survival”.’

Simmonds then argues:

‘Once we see the similarity, at this point, between the arguments of Hart and
Finnis, we are led to ask a series of interesting questions.  Are there, for
example, other values apart from survival that are reflected in whole structures
of thought and language?  May we not in this way arrive at a somewhat richer
notion of human flourishing, going beyond mere survival?  And may that not in
turn justify the construction of a more contentious concept of law, including
elements that go beyond or supplement Hart’s focus on public
ascertainability?’47

I will return to this in Section I (b) when I outline Finnis’s concept of law.

An important critic of positivism, and in particular, of Hart’s concept of law as a system

of ‘rules,’ is Ronald Dworkin. Dworkin disagrees with Hart in three particular areas. He

denies that law is comprised of only one type of standard, ‘rules’, that questions of law

and issues of morality must be kept strictly separate when the nature of law is being

discussed, and that judges have discretion that amounts to legislative power.
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The differences between Hart and Dworkin are illustrated by the question of what

happens when the rules run out. What do judges do in cases when the law does not seem

to provide an answer? Hart’s solution is that language is open-textured, and that the

meaning of any given word will be made up of a core and penumbra.48 Judges faced

with the situation where the rules run out use their discretion. This has been interpreted

as making a new rule, or altering the meaning and range of the application of existing

law.49 It is Hart’s idea that judges make law in ‘hard cases’ that Dworkin attacks. He

argues that it is undemocratic and, if true, would make law retroactive.50 Instead,

Dworkin argues that when lawyers reason or dispute about legal rights and obligations,

particularly in hard cases, ‘they make use of standards that do not function as rules, but

operate differently as principles, policies and other sorts of standards.’51  Dworkin

defines ‘policy’ and ‘principle’ as, follows:

‘ I call a ‘policy’ that kind of standard that sets out a goal to be reached,
generally an improvement in some economic, political, or social feature of the
community (though some goals are negative, in that they stipulate that some
present feature is to be protected from adverse change).‘I called a ‘principle’ a
standard that is to be observed, not because it will advance or secure an
economic, political, or social situation deemed desirable, but because it is a
requirement of justice or fairness or some other dimension of morality.’52

The distinction between the two is that ‘principles are propositions that describe rights;

whereas, policies are propositions that describe goals.’53 When there are two conflicting

policies judges will choose between them. However, according to Dworkin, when a

policy and a principle conflict, the rights, described as principles, act as “trumps”. The

rights serve to protect the individual against measures that are aimed at advancing

collective goals. Rights are therefore claims that individuals can make that their

interests should not be sacrificed for collective goals.54 Dworkin distinguishes between

‘absolute rights’ that cannot be extinguished or restricted, and ‘less than absolute rights’

that may be restricted in exceptional circumstances.55 Policies, principles and other sorts

of standards together make up what Dworkin refers to as the ‘moral fabric’ of a society

and they serve to protect interests that society regards as valuable. They are normally

referred to as abstract rights, such as the right to life, liberty and human dignity. It is the

idea of rights that enables Dworkin to argue that morality is, or should be, part of law.56

In his earlier work Dworkin also argued that when judges are making decisions they are

not limited to rules, but can draw on policies, principles and other standards. This led
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Dworkin to argue that judicial discretion is limited, and that judges do not have the

discretion to make new law. Instead, because of the existence and operation of legal

principles there is always a ‘right answer’ in relation to the question, ‘who has the right

to win?’ Dworkin invents a judge, Hercules, who has superhuman skills, to illustrate his

argument. Hercules has exceptional powers of analysis and deduction and draws on

standards that Dworkin has outlined to justify his decision in ‘hard’ cases, and come to

the one right answer.57 The point that Dworkin tries to make is that judges will try to

find some justification for their reasoning. However, in later work Dworkin has stepped

back from the ‘right argument’ thesis. Perhaps, because in reality judges are fallible and

do sometimes get it wrong, and because many believe that judges do make law, which

leads to the thesis being difficult to sustain.

For Dworkin the key difference between ‘rules’ and ‘principles’ is that rules operate in

an all or nothing’ manner. ‘If the facts that a rule stipulates are given, then either the

rule is valid, in which case the answer it supplies must be accepted, or it is not, in which

case it contributes nothing to the decision.’58 If two rules conflict they cannot both be

valid, but the conflict might be explained by way of an exception to the rule. A

description of the rule will therefore be incomplete without reference to the exceptions.
59 Principles, on the other hand, do not operate in the same way. Principles have a

dimension that rules do not – the dimension of weight. Although a principle may

provide a reason for a case to be decided in a particular way, it does not necessarily

mean that the case has to be decided in that way. Principles can conflict, and if they do

conflict they can be weighed and balanced against one another.60 This leads Dworkin to

a specific criticism of Hart’s concept of law, namely that the ‘rule of recognition’

cannot deal with principles.

‘I might summarize the argument I made in this way. I said that the thesis that
there exists some commonly recognized test for law is plausible if we look only
at simple rules of the sort that appear in statutes or are set out in bold type in
textbooks. But lawyers and judges, in arguing and deciding lawsuits, appeal not
only to such black-letter rules, but also to other sorts of standards that I called
legal principles,…’61

In reply to these criticisms Hart acknowledges that he said too little about adjudication

and principles in his original thesis but he refuses to accept the sharp contrast draw by

Dworkin between legal principles and legal rules, and the idea that a valid rule, unlike a

principle, always determines the case. Hart characterises Dworkin’s idea that a legal

system consists of all-or-nothing rules and non-conclusive principles as ‘incoherent’,
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but argues that this can be ‘cured’ by accepting that the distinction between rules and

principles is a matter of degree.62 He replies to Dworkin’s charge that the rule of

recognition cannot deal with principles by arguing that at least some principles could

come within the rule’s operation.63 This argument, however, implies that other

principles cannot.  In the next section I will examine how proponents of Natural Law,

and in particular John Finnis, view the nature of law and its relationship with morality

and religion.

b) Natural Law

In Western legal history natural law can be traced to ancient Greece.64Elements of

natural law can be found in the writing of Sophocles (496-406 BCE),65 Aristotle (384-

322 BCE),66 the Stoics,67 Cicero (106-43 BCE),68 St. Augustine (354-430),69 St.

Thomas Aquinas (1225-74)70 and Grotius (1583-1645).71 Although the theories are

diverse what they have in common is the idea that there is a ‘natural’ law or justice that

predates and transcends positive or man-made law, and which acts as a standard by

which humans can order their lives and by which positive law can be judged. What is

understood as ‘natural’ law varies depending on the particular theory, and whether it is

theological or secular, but it can include: the providence of God, the law of Nature or

Reason, and universal principles.

Aquinas defined law as ‘an ordinance of reason for the common good made by the

authority who has the care of the community and promulgated’.72 For Aquinas there are

four types of law, eternal, natural, divine and human. Eternal law is ‘a dictate of

practical reason issued by a sovereign who governs a complete community’73 As

Aquinas believed that God governs the whole universe divine reason is portrayed as the

source of eternal law. Natural law is ‘the sharing in the eternal law by intelligent

creatures.’74 Human laws are principles drawn from natural law,75 and divine law is that

part of eternal law that God has given to humans, such as that found in the Hebrew

Bible and New Testament.76 Aquinas taught that law is enacted for the common good,

and that this is linked to the common end, which is the happiness and well-being of the

community.77

In Natural Law and Natural Rights 78John Finnis has developed a modern version of

Natural Law, which is a reinterpretation of Aquinas’ work. Finnis commences with the
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statement. ‘There are human goods that can be secured only through the institutions of

human law, and requirements of practical reasonableness that only those institutions can

satisfy.’79 He therefore begins from the reason or purpose for law, which he argues is to

secure human goods. He refutes the idea that an evaluation of the social institution of

law can be preceded by a value-free description and analysis of the institution, as it

exists in fact. The reason he gives is that:

‘the evaluations of the theorist himself are an indispensable and decisive
component in the selection and formation of any concepts for use in description
of such aspects of human affairs as law or legal order. ’80

Finnis then sets out what he regards as the principles of natural law, which are:

‘(i) a set of basic practical principles which indicate the basic forms of human
flourishing as goods to be pursued and realised, and (ii) a set of basic
methodological requirements of practical reasonableness which distinguish
sound from unsound practical thinking and which provide the criteria for
distinguishing between acts that are reasonable and acts that are unreasonable,
i.e. between ways of acting that are morally right or morally wrong – thus
enabling one to formulate (iii) a set of moral standards.’81

Finnis argues that the principal concern of a theory of natural law is:

‘to explore the requirements of practical reasonableness in relation to the good
of human beings who, because they live in community with one another, are
confronted with problems of justice and rights, of authority, law, and obligation.
And the principal jurisprudential concern of a theory of natural law is to identify
the principles and limits of the Rule of Law, and to trace the ways in which
sound laws, in all their positivity and mutability, are to be derived (not usually,
deduced) from unchanging principles – principles that have their force from
their reasonableness, not from any originating acts or circumstances.’82

Finnis lists seven basic forms of human good including: life; knowledge; play; aesthetic

experience; sociability (friendship); practicable reasonableness and ‘religion’.83

Religion is defined widely to include fundamental questions about the nature and origin

of the cosmos and the place of humanity within it. 84 Finnis acknowledges that the list is

not exhaustive and that ‘there are countless objectives and forms of the good.’85 But he

argues that on analysis the others will be found to be ‘ways or combinations of ways of

pursuing  … and realizing … one of the seven basic forms of good or some combination

of them.’86 Finnis argues that the goods are objective, basic, equally fundamental, pre-

moral and self-evident.87 But by good, or basic value, he does not mean that the goods

are moral in themselves.

‘To think of knowledge as a value is not, as such, to think of it as a ‘moral’
value; ‘truth is a good’ is not, here, to be understood as a moral proposition, and
‘knowledge to be pursued’ is not to be understood, here, as stating a moral
obligation, requirement, prescription or recommendation. In our reflective
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analysis of practical reasonableness, morality comes later.’88

As well as being identified as one of the human goods practical reasonableness is

defined as a whole methodology of reasoning. It is the good of practical

reasonableness that structures the pursuit of the other goods, ‘by guiding one’s

commitments, one’s selection of projects, and what one does in carrying them out.’89

The basic requirements of practical reasonableness include:

‘a coherent life plan, no arbitrary preferences among values; no arbitrary
preferences among persons; detachment and commitment; the (limited)
relevance of consequences: efficiency within reason; respect for every basic
value in every act; the requirements of the common good; and following one’s
conscience.’90

It is the basic requirements of practical reasonableness that transform the seven pre-

moral human goods into a theory of morality.

 ‘Each of the requirements has a place in rational choice of commitments,
projects, and particular actions. Each, moreover, contributes to the sense,
significance, and force of terms such as ‘moral’ ‘[morally] ought’, and ‘right’;
not every one of the nine requirements have a direct role in every moral
judgement, but some moral judgments do sum up the bearing of each and all of
the nine on the questions in hand, and every moral judgment sums up the
bearing of one or more of the requirements. .. Suffice it to say that each of the
requirements can be thought of as a mode of moral obligation or
responsibility.’91

To understand how human goods provide a basis for morality they need to be

understood in the context of communal life and in the light of the ‘common good’.

‘For there is a ‘common good’ for human beings, inasmuch as life, knowledge,
play, aesthetic experience, friendship, and religion, and freedom in practical
reasonableness are good for any and every person.  And each of these human
values is itself a ‘common good’, inasmuch as it can be participated in by an
inexhaustible number of persons in an inexhaustible variety of ways or on an
inexhaustible variety of occasions.  These two senses of ‘common good’ are to
be distinguished from a third, from which, however, they are not radically
separate.  This third sense of common good is the one commonly intended
throughout this book, and it is a set of conditions, which enables the members of
a community to attain for themselves reasonable objectives, or to realize
reasonably for themselves the value(s), for the sake of which they have reason to
collaborate with each other (positively and/or negatively) in a community …
The common good in this sense is a frequent or at least a justified meaning of
the phrases ‘the general welfare’, or ‘the public interest’. 92

Finnis is at pains to make clear that the definition ‘neither asserts nor entails that the

members of a community must all have the same values or objectives (or set of values

or objectives).’93 Rather, ‘it implies only that there be some set (or set of sets) of
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conditions which needs to obtain if each of the members is to attain his own

objectives.’94  The ‘common good’ is therefore a set of conditions within which human

beings can exercise practical reasonableness and pursue diverse forms of flourishing.

Finnis then argues that in order to secure the ‘common good’ what is needed is the

institution of law, the focal meaning of which, is as follows:

 ‘Rules made in accordance with regulative legal rules, by a determinate and
effective authority (itself identified and, standardly, constituted as an institution
by legal rules) for a ‘complete’ community, and buttressed by sanctions in
accordance with the rule-guided stipulations of adjudicative institutions, this
ensemble of rules and institutions being directed to reasonably resolving any of
the community’s co-ordination problems (and to ratifying, tolerating, regulating,
or overriding co-ordination solutions from any other institutions or sources of
norms) for the common good of that community, according to a manner and
form itself adapted to that common good by features of specificity, minimization
of arbitrariness, and maintenance of a quality of reciprocity between the subjects
of the law both amongst themselves and in their relations with the lawful
authorities.’95

Finnis understands the nature of law in the light of how it provides an ordering of

society that furthers the ‘common good’. He is aware, however, that law can be used in

ways that are oppressive and that do not further the ‘common good’. Two questions

flow from this. Is an unjust law, still a law? If a law is unjust, should it be obeyed?

Finnis addresses directly the charge made by positivists that according to natural law

theory unjust laws are not laws. He argues that he knows of no natural law theories that

have this as anything other than a subordinate theorem.96 Here he relies on the

distinction between the ‘focal’ or central meaning of the concept of law and a peripheral

meaning. Law’s nature is understood in the ‘focal’ sense when it serves the common

good. However, when law is used to oppress it is understood as a ‘corruption’ of law.

Finnis notes that Aquinas understood unjust laws as ‘more outrages than laws’ ‘not law

but a corruption of law’, or more precisely, ‘not a law simpliciter’, or in the focal sense.

He did nevertheless recognise that unjust law had ‘the character of law in one important

respect: it is the command of a superior to his subordinates (and in this respect is

calculated to render the members of a community ‘good’ through their compliance with

it – not [of course] good simpliciter, but good relative to that [tyrannical, unreasonable]

regime.’97 In the natural law tradition, therefore, unjust laws are considered to be valid

laws, but not in the focal sense. But should unjust laws be obeyed? Finnis provides a

nuanced answer. He examines four ways in which this question might be understood.

First, ‘will non-compliance make me liable to sanction?’ He argues that this meaning is

the least likely meaning.  Rather, what a person is in effect asking is, will I get away
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with it? Second, given that the law is unjust, if I fail to comply with it, will I be able to

persuade the court to change the law? Finnis argues that this depends on the principles

of precedent and interpretation that operate within the particular legal system. Third, can

an unjust law create a moral obligation to obey in the same way as a just law? While he

does not deny that unjust laws are laws, Finnis argues that an unjust law does not give

rise to a moral obligation of obedience. Fourth, is there a moral obligation to obey an

unjust law that derives not from its legality but from some ‘collateral’ source? Finnis

argues that such an obligation may exist where the result of disobedience would be to

weaken the legal system as a whole.98

Reactions to Finnis’ theory have been mixed. Hart saw ‘very great merit’99 in his

account. Neil MacCormick commented that it requires us to ‘abandon our caricature

version of what a natural law theory is’.100 However, L Weinreb has raised a number of

fundamental questions about Finnis’ version of natural law and its reliance on the notion

of self-evidence.101 He has criticised Finnis as offering “natural law without nature” so

that he ends up relying upon claims that certain propositions in normative ethics and

political theory are self-evidently true.102

There are three particular criticisms that have been made against natural law theories.

The first is that proponents of natural law derive ethical norms from facts. The

philosopher David Hume (1711-76) in his Treatise of Human Nature 103 criticised the

logical basis of natural law and the ‘fallacy of seeking to derive an ought from an is.’

Ian McLeod provides two examples of syllogistic reasoning to clarify the criticism.

First,

‘All animals breed
Humankind is a species of animal
Therefore
Humankind breeds.

Contrast this with the following:

All animals breed
Humankind is a species of animal
Therefore
Humankind ought to breed.’104

In the second example the premises are statement of fact, whereas the conclusion is a

statement of moral value. ‘According to Hume, all natural law seeks to derive

conclusions in the form of value judgements from propositions in the form of facts, and
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is therefore logically unsound.’105 Finnis conceded that the criticism that natural lawyers

derive ethical norms from facts was substantially true of Stoic theory, and some

Renaissance theories. However, he argues that this is not true of Aquinas.106

 ‘On the contrary, Aquinas asserts as plainly as possible that the first principles
of natural law, which specify the basic norms of good and evil and which can be
adequately grasped by anyone of the age of reason … are per se nota (self-
evident) and indemonstrable.107  They are not inferred from speculative
principles. They are not inferred from facts. They are not inferred from
metaphysical propositions about human nature, or about the nature of good and
evil, or about ‘the function of the human being’, nor are they inferred from a
teleological conception of nature or any other conception of nature. They are not
inferred or derived from anything.  They are derived  (though not innate).
Principles of right and wrong, too, are derived from these first, pre-moral
principles of practical reasonableness, and not from any facts, whether
metaphysical or otherwise. When discerning what is good, ….. intelligence is
operating in a different way, yielding a different logic, from when it is
discerning what is the case (historically, scientifically, or metaphysically); but
there is no good reason for asserting that the latter operations of intelligence are
more rational that the former …  The basic forms of good grasped by practical
understanding are what is good for human beings with the nature they have.
Aquinas considers that practical reasoning begins not by understanding this
nature from the outside … but by experiencing one’s nature … from the inside,
in the form of ones inclinations. But again there is no process of inference…
Rather, by a simple act of non-inferential understanding one grasps that the
object of the inclination which one experiences is an instance of a general form
of good, for oneself (and others like one).’108

Weinreb, however, is not convinced, and argues that Finnis’ concept of self-evidence is

mistaken. ‘The belief that, if one reflects carefully about the human condition, the

principles of moral action are a self-evident basis for the determination of concrete

obligations, is itself mistaken.’109 However, McLeod argues that Finnis ‘is going

beyond the essentially negative point that he regards Hume’s objection to natural law as

misconceived, and is seeking to argue that the principles of right and wrong are

rational.’110

Secondly, as I noted earlier legal positivists object to natural law on the grounds that it

includes morality in such a way that it can become a part of law. Strict positivists insist

on observing the separation of law and morals at all times, whereas, ‘soft’ positivists

accept the possibility (although not the necessity) of taking moral factors into account.

Thirdly, legal positivists claim that natural law theories argue that an unjust law is not

law. However, as I have outlined Finnis has produced a nuanced answer to this claim.

While arguing that unjust laws lack moral authority and therefore give rise to no moral

obligation of obedience, he does not deny that they are laws.111
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The final model of law that I will outline is that proposed by Werner Menski who seeks

to respond to the challenges posed by Asian migrants to the United Kingdom.

c) Menski - Legal triangles and a ‘kite’ - legal pluralism

The model of law that Menski has produced has been shaped and formed over thirty-

five years experience of working as a lawyer with Hindu and Muslim migrants to the

United Kingdom. Menski has observed at close quarters the difficulties that these

migrants pose to English judges and to the English legal system, as he has acted as an

expert witness in many legal cases. The migrants, inconveniently for the legal system,

do not leave their religious and cultural baggage at the airport when they enter the

United Kingdom. Instead, they continue to want to live by their religion and customs.

Menski has observed four stages in the way in which migrants have navigated the

English legal system. First, in the 1970’s many Hindu migrants were ignorant of

English law and failed to register their Hindu religious marriages. If a husband deserted

a Hindu wife she had no protection under English law.112 The second stage arrived

when the migrants learned the English law and registered their marriages. However,

they did not abandon their religious law but instead held two weddings. English law

only recognised the secular ceremony whereas the migrants attached more importance

to the religious ceremony. By 1988 Menski observed that British Asians were

constructing mixed systems of law. What developed was a hybrid law, a form of legal

pluralism.113 The third stage, according to Poulter’s model of temporary pluralism,

should have resulted in ethnic minorities abandoning their religious and customary

ritual in order to follow secular English law.114 But Menski observed that in reality this

did not happen. In most cases, even in mixed marriages, there is seldom just a secular

registration. Instead, the Asians were building the requirements of English law into their

customary traditions. In 1988 Menski argued, that:

‘English family law could not afford to ignore these adaptive processes. It was
insufficient to see them as social phenomena of peripheral legal relevance,
because the basic facts ‘on the ground’ and people’s perceptions of them
diverged grossly from the official legal view. Law and reality simply did not
match Poulter’s assimilation model.’115

The fourth stage emerged after 9/11 and 7/7. Menski is now hearing that many Muslims

in Britain are simply refusing to follow English legal requirements, even though they
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are aware of them.116

Menski has found that just as British Asians, whether Hindu, Sikh or Muslim, will

normally want a religious/customary wedding they may also seek an Asian form of

divorce settlement. As a result, many panchayats, or their Muslim equivalents, Shariah

councils, that operate in Britain have no official legal status but help parties to find

solutions. ‘Operating in the shadow of the official law, this contributes to new forms of

‘living law’ (Ehrlich 1936),117 angrezi shariat, British Muslim law (Pearl and Menski

1998)118 or angrezi dharma, English Hindu law.’119

Menski is influenced by the work of Eugen Ehrlich,120 Sally Falk Moore121 and Masija

Chiba.122 Menski argues that the common factor in their work is that they all recognise

that state law is not the only means through which society is regulated. Menski claims

that Erhlich, Moore and Chiba have all been critical of positivism’s domination, and

have illustrated how social rules act as equivalents of legal norms.123 In a modified

version of Chiba’s tripartite model of ‘official law’, ‘unofficial law’ and ‘legal

postulates’124 Menski constructs a triangular model of law.

‘Law is composed of combinations of three types of law, namely social norms,
state laws and values/ethics, with overlapping boundaries, all inevitably
interrelated and constantly forced to compete and sub-triangulate, since law
everywhere is almost always a plural entity.  Since culture and custom are found
everywhere in this pluralistic field, law contains social and ethical elements,
even if it is state law…….. Since religion and culture are hardly ever separate
entities, they are ever-present as legal factors in this triangular arena of
negotiation and compromise between inevitably conflicting expectations.’125

Menski’s triangular model involves the interaction of state law (represented by

positivism), religion/ethics/morality (represented by natural law) and social norms

(represented by socio-legal approaches to understanding law). Legal pluralism is the

fourth methodological approach, which is placed in the centre of the triangle. The centre

of the triangle represents ‘perfect’ justice as the result of the equilibrium between the

various competing sources. But as it is in the nature of social equilibria to be unstable

there will be a continuous need for renegotiation of this central ideal.126 The model is

complex in that there are further layers of plurality created by the interactions.127

Menski has since developed the triangular model into what he has called a ‘kite,’ a

structure with four corners, and added international law into the equation.128

Menski is a legal pluralist. Gordon Woodman has defined legal pluralism as ‘the
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condition in which a population observes more than one law,’ and ‘law’ as, ‘any

normative order which is observed by a population of persons.’129 Woodman identifies

two forms of legal pluralism as follows:

‘Deep legal pluralism exists in so far as different laws observed by a population
are distinct laws with their own, different sources of authority. It thus exists in
culturally diverse societies. Another situation which may be referred to as legal
pluralism is that where one law contains within itself distinct bodies of norms,
originating historically from different sources, but all having currently the same
ultimate source of authority.  This latter type of legal pluralism commonly exists
with state laws and so has been referred to as state law pluralism.’130

Criticisms have been raised about the concept of legal pluralism. Brian Tamanaha

argues that pluralists confuse the idea of law.131

‘Legal pluralists insist that the state does not have a monopoly on law. This is
the core credo of legal pluralism: there are all sorts of normative orders not
attached to the state which nevertheless are law. These non-state ‘legal’ orders
range from pockets within state legal systems where indigenous norms and
institutions continue to exert social control, to the rule-making and enforcing
power of social institutions like corporations or universities, to the normative
order which exists within small social groups….. As should be immediately
apparent, so generous a view of what law is slippery slides to the conclusion that
all forms of social control are law. Not only does the term ‘law’ thereby lose any
distinctive meaning – law in effect becomes synonymous with normative
order…’ 132

This raises a number of questions. How is law to be distinguished from other normative

systems? What makes a social rule legal?133 If social rules are to be included in the

definition of law how do social and legal rules relate to one another? Gunther Teubner

identifies a central weakness of legal pluralism as follows:

‘Postmodern jurists love legal pluralism … The crucial question of how to
reconstruct, in postmodern architecture, the connections between the social and
legal fields finds a highly vague answer: interpenetrating, intertwined, integral,
superposed, mutually constitutive, dialectical … we are left with ambiguity and
confusion.’134

William Twining also notes a number of difficulties.

‘First, conceptual problems arise about when, where and how to draw
distinctions between legal and non-legal phenomena, and between legal orders,
systems, traditions and cultures. Secondly, very few orders or systems of norms
are complete, self-contained and impervious. Thirdly, coexisting normative and
legal orders interact in complex ways.  “Sometimes they compete or conflict,
sometimes they sustain or reinforced each other; often they influence each other
through interaction, imposition, imitation and transplantation.”  Fourthly, there
is a tendency to “romanticised” pluralism.  Pluralism may be progressive; it may
also be quite the reverse.  Fifthly, it is wrong to conflate “normative pluralism”
with the idea of a pluralistic approach to or the bringing of multiple perspectives
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to bear on a phenomenon.’135

I will return to discuss some of the difficulties that are associated with accommodating

religious laws in Section III.

Woodman has made a number of criticisms of Menski’s triangular model.136 To begin

with he notes that positivism and natural law employ very different methodologies.  He

wonders whether socio-legal approaches can be understood as a ‘theory’ and argues that

they have no authority in the sense that they can provide reasons for action. He therefore

thinks that ‘there cannot be a realistic triangular diagram which shows positivism,

natural law and socio-legal approaches somehow interacting to form a “globally valid,

plurality-conscious analysis of law.”’ He notes that Menski appears to argue that where

there are different opinions on an issue, each widely held, it is necessary to

accommodate them all in a general theory.  Woodman asks - does not this relativism

reduce objectivity to absurdity? He argues that  ‘there is no justification to assert that

every legal system must of necessity include all three elements, neither are there any

reasons to conclude that ‘perfect “justice”’, whatever that means, is indicated by an

‘equilibrium’ between the three.’137 Instead, Woodman suggests that,

‘If his diagrams referred, and claimed to refer only to the state,
religion/ethics/morality and society as the sources of the content of laws the
value of his study would be clear.  There are and have been many societies in
which the observed, effective laws are as a matter-of-fact derived in part from
prescriptions of the state, in part from the ethical beliefs held by some members,
and in part from acceptance of customary practices.  One could go further,
taking the notion of a legal ‘source’ as that which is seen in a particular
community as giving general authority to norms.  There are and have been many
societies in which there was a general acceptance that authority was carried by
the state, by the teachings of a religion, and by the popular acceptance of
customary norms.’138

To be fair to Menski one of his concerns is that positivists argue that ‘law’ is that which

is enacted by the state. The effect of this is to reduce the status of religion. What Menski

is seeking to do through his model is to put religion onto an equal footing with state

law, and create an environment of mutual respect where dialogue and negotiation can

take place. Menski’s model raises important questions, not only for the Asian

community, but also for ‘obdurate’ and indeed all believers. If religious laws, beliefs

and practices are to be acknowledged as part of the legal system what does this mean in

practise?
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I will return to the issue of the accommodation of religious beliefs and practices in

Section III and again in Chapter 5. But before that I will consider what the Hebrew

Bible and New Testament teaching might have to contribute to modern debates about

the nature of law, and how to understand and address conflict.

Section II - Law and the Bible

a) Law in the Hebrew Bible

While I concede that Hebrew law is to be understood predominantly in terms of a

theocratic system, and cannot and should not be applied directly to modern English law,

which is set within a very different social and cultural context, I would argue both that it

can be helpfully contrasted with modern models of law, and also that it can make a

number of significant contributions to modern debates about the nature and aim of law,

and how to address ‘difficult’ cases.

The context for the giving of the Mosaic Law is the story of the liberation of the

Israelites from the slavery of Egypt (Ex. 20: 2; Deut. 5: 6). The law is understood in the

light of God’s saving grace and represents the basic requirements for life within a

covenant relationship with God (Deut. 6: 20-25, 7: 7-12). Perry Yoder has argued that

this has important consequences for how we understand law and our obedience to it.139

In order to illustrate his point he contrasts legalism and obedience, which he argues are

two different ways to understand law.

 ‘Legalism views law as imposed obligation; obedience is a response to divine
grace and freedom…. obedience is a response to what God has already done,
while legalism is doing right to gain a reward. … Thus obedience understands
law in the context of grace and history;… Legalism, on the other hand, believes
we must do what is right in order to earn God’s favour or love.’140

The Hebrew word torah is often translated into English as ‘law’ but in the first instance

it referred to a teaching, a doctrine and a decision given for a particular case.141 The

teaching related to a way of life - life in covenant relationship with God and with one

another. Torah therefore came to represent the whole body of rules governing the

relations between the Israelites and God and with one another. The function of torah

was to safeguard the covenant,142and as such, the focus was on the maintenance of

covenantal relationships rather than on rules. The meaning of torah as ‘instruction’ also
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pointed to the purpose of the law being the guidance of God’s people, and the end of the

law not in mere obedience to rules, but in the knowledge of God and his will.143 Torah

came to represent the first five books of the Hebrew Bible, the Pentateuch containing

God’s instructions to his people in their social, moral and religious life.144 Law, religion

and morality were therefore intimately connected.

I would argue that the Hebrew law’s focus on people and relationships is still significant

for cases today. This is because lawyers often lose sight of the relationships, and indeed

the people involved in a dispute, because the focus is on the interpretation and

application of legal rules. I would argue that the significance of the law’s focus is

relevant today because it is the difference between obtaining a legal settlement, and

being able to resolve a dispute. If the focus is on the application of legal rules a person

may well obtain a legal settlement, but not necessarily resolve underlying difficulties

that exist in the relationship, which led to the dispute in the first place. I will return to

this issue in Chapter 4 when I discuss the process of mediation.

The aim of Hebrew law was shalom.145 The Hebrew salem (from which comes the

Hebrew noun salom) refers to being uninjured, safe and sound, or whole.146 Although

shalom is often translated as ‘peace,’ in Hebrew shalom is more than just peace it is

God’s vision for humankind.147 There are three major meanings of shalom. On a

physical or material level it refers to ‘a state of well-being, an all rightness’, but much

more that that148 it includes: physical health and wholeness, abundance and prosperity

(Jer. 33: 6; Ps. 73: 3), as well as freedom from illness, poverty and war (Lev. 26: 4-6;

Ezk. 34: 25-29).  On a social level shalom refers to positive good relationships between

nations, groups and individuals (1 Kings 5: 12; Judges 4: 17).149 Shalom is closely

linked to justice and the fruit of righteousness (Is. 32: 16-17). Injustice is therefore the

measure of absence of shalom in society.150 On the moral or ethical level shalom means

honesty and absence of deceit in dealing with one another.151 The concept of ‘shalom’

can be contrasted with the English adversarial system that in many instances encourages

an attitude of ‘winner takes all’.152 I will return to this issue in Chapter 5. Shalom can

also be contrasted with one of the functions of modern law, which is the maintenance of

peace, often understood as the absence of conflict. However, the concept of ‘shalom’

has a much deeper and extensive meaning, and as I will show by drawing on the work

of Yoder it is closely related to the type of justice that is administered.
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The purpose of Hebrew law was to remind the Israelites of God and his liberation

(Deut. 8: 11-18).  But it also embodied certain values that were central to the

community. The Israelites had been liberated from oppression and so they were not to

oppress others153 (Ex. 22: 21-22, 23: 9; Deut.24: 17). Many of the laws are therefore

concerned to meet the needs and protect the rights of the poor, weak and needy (Ex. 22:

25-26, 23: 11; Deut. 24: 19-22). Yoder argues that the purpose of the law was to

promote and maintain a liberated community, and to continue God’s liberating work in

order to bring about shalom.154 As a result he argues this transforms our ideas about law

and justice.

‘The laws, of course, do not apply themselves; people need to be willing and
able to implement them.  In this regard, we know that the structure of a society
and its institutions governed day-to-day operation more than do abstract rules.
Indeed, law can be seen as a reflection of these institutions, and a guide to their
operation.  As a result, justice tends to become understood as procedure - justice
results when the applicable law has been carried out. In this view of justice laws
become norms which in themselves determine whether justice is done. From this
view of the law can arise the belief that following the law is a litmus test of
justice. In this framework of thinking, the question of legality (is it legal?  is it
according to the law?) replaces the question of justice, (is it right or just?). In
contrast to this procedural understanding of justice, shalom depends on justice
understood substantively: justice is done when a just okay state of affairs is the
result.  On this view, legality is not the test of justice, because laws themselves
are unjust if they do not bring about a just result.  Instead, the litmus test of
justice is whether the powerless and oppressed received aid and liberation so
that there might be shalom….. These two different views of justice have
significant consequences for the role of law in society.  When we understand
justice procedurally, the law becomes a conservative force - it operates to
maintain the status quo because it is primarily concerned with carrying out rules.
When we understand justice as substantive, then law operates to transform
society by instituting an equitable set of social relationships within the society.
This latter function was, of course, the concern of biblical law.  The implication
of this seems to be that only as justice passes this test, will it be shalom justice
and lead to shalom. Shalom will not result from procedural justice alone.’ 155

Yoder draws a distinction between two types of justice, and it is a distinction that I

would argue is important and is relevant even today. If we return to the case studies that

I discussed in Chapter 1, the persons of faith undoubtedly received ‘procedural’ justice

in that the ‘rules’ of law were applied correctly in their cases. But did they receive

‘shalom’ or ‘substantive’ justice? I would argue that they did not, because the issues of

faith that were important to them and gave meaning to their lives were not discussed or

understood.
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Hebrew law also provides an interesting illustration of advice on how ‘difficult’ cases

could be addressed. In Israel the Elders or heads of families in the clan dealt with

disputes and trials in each town. They sat at the gate of the town where all the town’s

affairs were discussed (Pr. 31: 23). The Deuteronomic prescriptions also provided for

the appointment of judges (Deut. 16: 18-20), and for a final court of appeal in Jerusalem

that included a judge and at least one priest.156

‘If a judicial decision is too difficult for you to make between one kind of
bloodshed and another, one kind of legal right and another, or one kind of a
assault and another - any such matters of dispute in your towns - then you shall
immediately go up to the place that the Lord your God will choose, where you
shall consult with the levitical priests and the judge who is in office in those
days; they shall announce to you, the decision in the case.  Carry out exactly the
decision that they announce to you from the place that the Lord will choose,
diligently observing everything they instruct you. You must carry out fully the
law that they interpret for you or the ruling that they announced to you; do not
turn aside from the decision that they announce to you, either to the right or to
the left’ (Deut. 17: 8-11).157

A similar pattern can be seen in the reforms instituted by Jehoshaphat.

‘Moreover, in Jerusalem Jehoshaphat appointed certain Levites and priests and
heads of family of Israel, to give judgment for the Lord and to decide disputed
cases.  They had their seat in Jerusalem.  He charged them: ‘This is how you
shall act in the fear of the Lord, in faithfulness, and with your whole heart;
whenever a case comes to you from your kindred who live in their cities,
concerning bloodshed, law or commandment, statutes or ordinances, then you
shall instruct them, so that they may not incur guilt before the Lord and wrath
may not come on you and your kindred.  Do so, and you will not incur guilt.
See, Amariah the chief priest is over you in all matters of the Lord; and
Zebadiah the son of Ishmael, the governor of the house of Judah, in all the king's
matters; and the Levites will serve you as officers.  Deal courageously, and may
the Lord be with the good!’(2 Chron. 19: 8-11).

In a theocracy the distinction between religious and civil law may have been a

somewhat artificial one, and there may not have been a clear distinction drawn between

the types of case ruled on by priest and judge.158 However, what the illustration

acknowledges is that there were cases that involved both civil and religious issues, and

that could transverse civil and religious authorities. The illustration acknowledges the

need for civil and religious authorities to work together to address ‘difficult’ cases. I

would argue that this illustration is still relevant today. There are still ‘difficult’ cases

today that involve not just legal issues, but also complex ethical and faith issues.

Bradney and Menski have argued that there is a need for judges to receive assistance

from representatives of faith communities in cases that involve issues of faith.159

However, judges are often reluctant to receive this assistance. I would argue that this is
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because when cases end up in the law courts judges frame them as legal problems that

require a purely legal solution, and this situation is compounded by judges who

understand law as being separate from ethics and religion. In these circumstances issues

of faith are regarded as ‘irrelevant’ and not justicable.

b) Law in the New Testament

By the time of the New Testament various Jewish groups held different views on the

law, an extensive casuistry had developed around the basic legal norms, and customs

and oral traditions sat alongside the law.160 E.P. Sanders notes from Josephus’

observations, that Jews were loyal to the law.161 However, Palestine was part of the

Roman Empire and the Romans brought with them their own distinctive law, so the

Jews were under Roman rule and law, as well as Jewish law. Philip S.Alexander has set

out a complex picture of the different types of laws that existed, 162 which confirms that

legal pluralism was a fact of life in Palestine. The Romans accommodated both Jewish

courts (local and Sanhedrin) and Jewish laws.

In the New Testament there is a sense in the teaching of Jesus and the Apostle Paul that

Christ’s law of love transcends the Jewish laws of the time. In the Gospel of Matthew

especially at (Mt. 5: 21-48) Jesus’ teaching is portrayed as surpassing the letter of the

law to focus on the ‘intent’ or motive of the person (Mt. 5: 21-22, 27-28, 38-39,43-

44).163 Where the Mosaic Law states, ‘love your neighbour and hate your enemy’, (Lev.

19: 18; Deut. 23: 6; Ps. 41: 10), Jesus’ command is to, ‘love your enemy and pray for

those who persecute you’ (Mt. 5: 43-48). All four Gospels emphasise the centrality of

love in one way or another. The commandments to love God, and to love one’s

neighbour as oneself, are said to sum up the law (Mk. 12: 28-34; Lk. 10: 25-28). Jesus

also gives his disciples a new commandment, ‘Just as I have loved you, you also should

love one another.’ (Jn. 13: 34-35, 15: 12). There is also teaching on the way in which

believers are to behave and treat one another. They are not to judge one another (Mt. 7:

1-5; Lk. 6: 37-42), and they are to forgive (Mt. 6: 14-15, 18: 21-22, 23-35; Mk. 6: 14-

15), and settle disputes, as far as possible, within the church (Mt. 18: 15-17).  Similar

themes are picked up and included in the teaching of the Apostle Paul. For Paul love is

the fulfilment of the law (Rom. 13: 8, 10), and the law is summed up as, ‘love your

neighbour as yourself (Rom. 13: 9). Paul teaches that believers are to love one another

(Rom. 13: 8), not to judge (Rom. 14: 13), and to forgive (Eph. 4: 32; Col. 3: 13). Paul
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also exhorts the believers to settle disputes within the church, rather than pursue

lawsuits in the courts before unbelievers (1 Cor. 6: 1-7). There is a sense then that

Christians are to try to live without law, or at least without recourse to the law courts,

and instead live a life of love and forgiveness. There is, however, no formal structure or

framework to enable this to happen, other than the teaching about the way in which the

believers are to treat one another. At the heart of the New Testament therefore, there is

an emphasis on an ethic of grace, rather than on a legal code.

The significant contribution provided by the New Testament teaching of Jesus and the

Apostle Paul is on how to address conflict. Christians are challenged to settle disputes,

rather than go to the law courts. I will return to this topic in Chapter 4 when I discuss

the process of mediation.

In the next section I will examine the concept of ‘toleration’ and how it has been

employed as a reason to support the idea of accommodation of religious laws, beliefs

and practices in the English legal system.

Section III - The accommodation of religious laws, beliefs and practices

Religious beliefs and practices have been accommodated in English law on an ad hoc

basis since The Toleration Act 1689, when Nonconformists were granted freedom of

worship. The basis for accommodating religion was the concept of ‘toleration’, which J.

Horton explains as follows:

‘At the heart of the idea of toleration - what might be characterised as the core
concept of toleration - is a deliberate choice not to interfere with the conduct of
which one disapproves.  Three components of this core conception of toleration
can be identified.  First there must be some conduct which is disapproved of (or
at least disliked).  Second, this disapproval must not be acted upon in ways
which coercively prevent others from acting in the disapproved manner.  Third,
this refusal to interfere must be more than mere acquiescence or resignation.’164

Peter Nicholson’s definition is narrower and focuses on moral disapproval.

‘Toleration is the virtue of refraining from exercising one’s power with regard to
others’ opinion or action although that deviates from one’s own over something
important, and although one morally disapproves of it.’165

This has led Mary Warnock to argue that toleration can be understood in a weaker form

as ‘dislike’ and a stronger form as ‘moral disapproval’.166 But the definitions also point
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to a problem with tolerance. Why tolerate something of which one dislikes or morally

disapproves? T.S. Eliot illustrates a second problem. Eliot once said, ‘The Christian

does not want to be tolerated.’ Maurice Cranston has pointed out that Eliot did not mean

that the Christian wanted martyrdom. ‘He simply meant that the Christian did not wish

to be ‘put up with’, or to be ‘endured’- which is what toleration means: the Christian

desired something better – respect, humour, esteem; to be positively welcomed and

wanted as a member of society.’167 There are a number of arguments that are commonly

advanced to justify toleration, which can provide answers to both of these problems.

Joseph Raz summarises two justifications, the Harm Principle and the appeal to social

peace:

‘First, principled reasons for restricting the use of coercion.  The Harm
Principle, for example, prescribes that no one may be coerced except in order to
restrain him from causing harm to others or to punish him for causing harm to
others.  By this principle, conduct of members of minority cultural groups which
does not harm others may not be criminalized.  Arguments of the second type,
commonly relied upon to justify tolerance, appeal to considerations of public
peace, social harmony, and the legitimation of the system of government, all of
which may be jeopardised by the resentment and hostility of minorities, which
are not allowed to continue with their religious and cultural activities and
practices.’ 168

Susan Mendus argues that there are three kinds of justifications for toleration.169 The

first is that toleration is a requirement of prudence. This is similar to the second

argument employed by Raz. There may be times when it is prudent to tolerate that

which one dislikes because to be intolerant would promote unrest and civil strife.

Mendus observes that the argument from prudence, unless supplemented by further

argument, is often thought to be unsatisfactory and incomplete. This is because it does

not explain what is wrong with intolerance, but only suggests why it may be

inexpedient; it draws no moral limits on toleration but implies that anything must be

tolerated in so far as it promotes (relative) peace; and it only applies when it will

actually promote peace.170 Mendus’ second justification is that toleration is a

requirement of rationality. This argument takes two forms. Mendus begins with John

Locke’s claim in Letter on Toleration, ‘that intolerance of religious belief is

fundamentally irrational, since people cannot be compelled to hold religious beliefs

other than those they do in fact hold.’171 Mendus argues that Locke made this claim

because he believed that religious belief was a matter of conscience and not the will,

and he thought that coercion was just doomed to fail. For the second strand of the

argument Mendus draws on the work of Karl Popper whose starting point is Voltaire’s

argument that,
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‘Toleration is a necessary consequence of our being human. We are all products
of frailty: fallible and prone to error. So let us mutually pardon each other’s
follies. This is the first principle of human rights.’172

Popper couples this idea of fallibility with the belief that rational discussion may help

humans to correct their mistakes and approach nearer to the truth, even if agreement is

not reached.173 Read together they generate a presumption in favour of tolerance. A

refusal to tolerate is therefore a form of intellectual arrogance, blindness to the

possibility that ‘I may be wrong and you may be right.’174 Mendus’ third justification is

that toleration is a requirement of morality. There are two strands to this argument.

‘The first holds that since people are essentially diverse creatures, there may not
be one way of life that is best for all. Of course, it does not follow from this that
any life is as good as any other. Only that there may be a variety of different
forms of life suitable to people of different temperament or with different
aspirations and ideals. Since those different ways of life may compete, even
conflict, with one another, yet since they are all equally valuable to the people
who lead them, toleration will be required. The second strand of the argument
insists that, even if there is one way of life which is best for people, it is more
important that they discover it for themselves than it be imposed on them from
without.’175

Mendus links this to another justification of tolerance - respect for persons.

‘Most commonly, toleration is of and by persons, and the tolerator’s disapproval
of the tolerated is compatible with his acting virtuously in tolerating precisely
because such action alone can show due and proper respect for persons. A belief
in persons as essentially autonomous (self-regulating) agents, entitled to direct
the course of their own lives, generates an argument for toleration as distinct
from indifference or licence, since what is required by such an ethic is precisely
that I act morally well in allowing others to dictate their own actions, even
though I morally disapprove of such actions. Indeed arguments from autonomy
tend to construe toleration as the right of the tolerated, not merely as a virtue in
the tolerator: toleration is something which may be claimed as an entitlement,
since it is this alone which displays due and proper respect for persons in all
their diversity.’176

What the justifications illustrate is that tolerance can be understood purely as having a

negative content – being left in peace and not coerced into religion. This would be

Locke’s understanding. However, others such as Mendus interpret tolerance as having a

positive content, which includes being respected as an autonomous agent. Michael

Walzer explains toleration on a continuum. 177

‘Understood as an attitude or state of mind, toleration describes a number of
possibilities.  The first of these, which reflects the origins of religious toleration
in the sixteenth and seventeenth centuries, is simply a resigned acceptance of
difference for the sake of peace.  People kill one another for years and years, and
then, mercifully, exhaustion sets in, and we call this toleration.  But we can trace
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a continuum of more substantive acceptances.  A second possible attitude is
passive, relaxed, benignly indifferent to difference: “It takes all kinds to make a
world”.  A third follows from a kind of moral stoicism: a principled recognition
that the “others” have rights even if they exercise those rights in unattractive
ways.  A fourth expresses openness to the others; and curiosity; perhaps even
respect, a willingness to listen and learn.  And, furthest along the continuum,
there is the enthusiastic endorsement of difference: an aesthetic endorsement, if
difference is taken to represent in cultural form the largeness and diversity of
God's creation or of the natural world; or a functional endorsement, if
differences viewed, as in the liberal multiculturalist argument, as a necessary
condition of human flourishing, one that offers individual men and women in the
choices that make their autonomy meaningful.’178

Mendus argues that the justifications for toleration are not mutually exclusive, but can

be employed together. However, there may be occasions when they may come into

conflict with one another. Mendus illustrates this with the example of the case of a

Muslim teacher (employed under a full-time contract by a local education authority)

who wanted every Friday afternoon off of work so that he could attend the local mosque

for prayers.179 Mendus suggests that in this case the argument from morality would

favour tolerance, but that the argument from prudence may well pull in the opposite

direction.180 As it transpired the Muslim teacher lost his case in the Court of Appeal.  It

is worth noting, however, that the three Court of Appeal judges were not unanimous.

Lord Scarman was the lone dissenting voice appealing for understanding and the

accommodation of religious practices, in order to avoid discrimination.181

Bradney notes that tolerance towards religion in Britain takes two forms. The first

involves not practising coercion, which is a negative form.182 An example of non-

coercion is Article 9 (Freedom of Thought, Conscience and Religion) of the European

Convention for the Protection of Human Rights and Freedom, which is incorporated

into The Human Rights Act 1998.183 Although the right to hold and change religious

beliefs under Article 9 (1) is absolute, the right to manifest one’s religion or beliefs can

be limited under Article 9(2).184 The second form of tolerance is a positive form and

involves ‘sometimes doing things to facilitate the religious lives of believers so as not to

interfere with their conduct.’185 One example of toleration in a positive form is the

exemption for Sikhs from wearing crash helmets whilst riding motorcycles.186 Another

includes the granting of individual rights against discrimination, such as those on the

grounds of religion. A recent example is The Employment Equality (Religion or Belief)

Regulations 2003.187 These regulations prohibit employers from discriminating on the

grounds of religion in the areas of employment and training. However, an exemption is
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included in Section 7(3) for employers with an ethos based on religion or belief, where

because of the nature or context of the employment a particular religion or belief is a

genuine occupational requirement. In other words, if the Church of England advertises

the post of inter-religious affairs research assistant, as they have done recently, they can

include a reference to Section 7(3) of the regulations in the advertisement. This makes

clear that the post is exempt from the regulations, as the post-holder will represent the

Church of England within the inter-faith environment.

Accommodation of religion and religious groups that goes beyond toleration has been

described as ‘affirmation’.188 Stephen L. Carter explains what affirmation entails.

‘The accommodation of a religious group’s faith traditions in an otherwise
applicable legal framework can best be envisioned as a form of affirmative
action.  Recognising both the unique historical circumstances of the religions
and the importance of nurturing their continued existence, the state chooses to
grant them a form of differential treatment.’189

Carter makes clear however that this does not mean that the state endorses the claims

of a particular religion. Examples of affirmation in England include the state funding of

church schools, and the charitable status of churches that enable them to claim tax relief

on gifts. In these cases accommodation of religion takes the form of affirmation of a

group rather than the individual believer, although the individual believer benefits as a

member of the group.

Menski has made an interesting observation to the effect that since 2002 the

accommodation of religion and culture has entered a new phase.190 He points to two

possible reasons for this. The first relates to the realisation that English law does not

regulate substantial numbers of marriages and divorces in Britain. The second relates to

the financial markets. He notes that the Muslim refusal to deal with interest (riba) has

contributed to significant (but skilfully hidden) provisions in the Finance Act 2003.

Likewise, ‘the Adoption and Children Act 2002 introduces into English law the concept

of ‘special guardianship’, which Menski thinks is probably designed, without this being

explicit, to include the Islamic concept of kafala, an Islamic fostering arrangement

which takes into account the Muslim prohibition on adoption, because shari’ah law

does not accept the fiction that the adopted child could join the bloodline of the new

parent.  Thus, it allows a child to be transferred to a different family without the normal

full consequences of an adoption in English law.’191 But there is no indication in the

provisions of the Act that it may specifically apply to Muslim families.192 Menski also
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notes that the Divorce (Religious Marriages) Act 2002 provides relief for Jewish

couples but not Muslim couples.193 He therefore asks, what about Muslim wives?194

Menski argues that ‘sooner or later the demands of basic justice and equity will force

English law to address the negative implications of non-recognition of Muslim personal

law and other aspects of religion and culture.’195 But this does beg the following

questions. Are there any difficulties associated with accommodation? How far should

accommodation go? If Menski is correct that some accommodations for Muslims are

being carried out surreptitiously then it seems that the Government is sensitive in trying

to meet the needs of religious groups, but is also aware of the negative reaction that

some accommodations might engender if they were made public. This negative reaction

was apparent following Archbishop Rowan Williams’ lecture on civil law in February

2008.

Menski has highlighted one potential problem associated with the ad hoc

accommodation of religious beliefs and practices. Some Muslims have been unhappy

that Sikhs have been accommodated and not Muslims. To a certain extent this problem

will recede as Muslims are accommodated. Mendus and the case of Ahmad highlight

another problem, and that is that some interpret accommodation as ‘preferential’

treatment, and there is a danger that it could lead to unrest. There can therefore be a fine

line to be walked between accommodation and keeping the peace.

Other problems associated with accommodation of religious laws have been highlighted

by Woodman.196 He begins by distinguishing between two types of recognition of laws,

institutional recognition and normative recognition. Institutional recognition ‘exists

where a law accepts the existence of institutions of another law, and provides that the

activities of those institutions or some of them produce legally valid effects.’197 An

example of this occurred in British colonies under the policy of indirect rule. Another

example is the Jewish Beth Din, which acts as an arbitration tribunal between Jewish

couples in matters such as divorce. Woodman argues that this type of recognition is

sometimes seen as threatening the recognising law with a serious loss of social control.

It is therefore less likely that state laws will concede recognition in areas relating to

state criminal law or public security. Normative recognition ‘consists of the recognising

law providing that in certain cases the norms of the other law will be applied by the

institutions of the recognising law, instead of its own norms. The norms of the
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recognised law are thus replicated in the recognising law.’198 An example of this was

British colonial law.

‘A major practical problem in normative recognition is that it often entails the
application and enforcement within the recognising law of the body of norms
which has been developed in a different social and legal environment and
reflects different values.  A simple, direct adoption of these norms into the legal
environment of the recognising law is rarely possible.  This is the aspect, in the
field of law, of the problem for any culture of accommodating another culture
with which it coexists.  An obvious, but perhaps soluble aspect of this problem
is that those who operate the institutions of the recognising law may be ignorant
of its norms, may have no reliable sources of information about them, and
maybe ill-equipped to understand them when they do receive information.  A
more difficult aspect of the problem is the impossibility of fitting the norms of
another law without modifying them into the institutional settings of the
recognising law.’199

The trend in accommodations since 2002, which Menski has observed would seem to

provide another type of recognition. In this case the Islamic norms do not appear as

exemptions for Muslims, but instead are incorporated into and become part of English

law, and are capable of being applied to the whole population.

In legal cases, however, the question arises as to whether the religious beliefs and

practices of the individual believer should be accommodated, and given weight in the

decision-making process. Bradney’s three case studies support the argument that they

should be taken into account. The case of Chauhan illustrates the importance of the

Court being informed not only of the religious beliefs and practices of the litigant, but

how they are to be applied in a particular culture.  The case of Janaway illustrates the

importance of the Court taking into account a litigant’s interpretation and point of view,

in order to avoid mischief and discrimination.  And the case of Re ST illustrates the

important role of expert witnesses in helping to inform and educate judges who may

have limited knowledge and expertise in religion. Another reason why religious beliefs

and practices should be accommodated is related to the issue of identity. Charles Taylor

argues that identity is shaped partly through recognition and dialogue.200 Misrecognition

or non-recognition shows not just a lack of respect, it can lead people to suffer real

damage, harm or oppression. Further, ‘recognition is not just a courtesy we owe to

others - it is a real need’.201 If the religious beliefs (which for all believers are part of

their identity, and for ‘obdurate’ believers are a key to their identity) are not recognised

then this can lead to harm.  However, Rowan Williams in his lecture on civil law alerts

us to two possible dangers relating to identity:
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‘There is a recognition that our social identities are not constituted by one
exclusive set of relations or mode of belonging – even if one of those sets is
regarded as relating to the most fundamental and non-negotiable level of reality,
as established by a ‘covenant’ between the divine and the human (as in Jewish
and Christian thinking; once again, we are not talking about an exclusively
Muslim problem). The danger arises not only when there is an assumption on
the religious side that membership of the community (belonging to the umma or
the Church or whatever) is the only significant category, so that participation in
other kinds of socio-political arrangement is a kind of betrayal. It also occurs
when secular government assumes a monopoly in terms of defining public and
political identity. There is a position – not all unfamiliar in contemporary
discussion – which says that to be a citizen is essentially and simply to be under
the rule of the uniform law of a sovereign state, in such a way that any other
relations, commitments or protocols of behaviour belong exclusively to the
private and of individual choice. As I have maintained in several other contexts,
this is a very unsatisfactory account of political reality in modern societies; but it
is also a problematic basis of thinking of the legal category of citizenship and
the nature of human interdependence.’202

If Williams is correct, then both the judge who dismisses religious beliefs out of hand

and the ‘obdurate’ believer - each have something to learn, and I would argue that that

is to engage in a meaningful dialogue, instead of talking past one another. I will return

to this point in Chapters 5 and 6 and the case study relating to Baby MB.203

In the Introduction of the thesis I discussed the debate about whether religious reasons

should be allowed to support arguments in the public sphere. One reason that they

should be allowed is that of public accountability, and so that they can be subject to

critique. This principle can be applied to the religious beliefs of litigants in legal cases.

Another reason is that faith traditions have something positive to offer society and from

which society can learn. For example, Christianity has a long tradition of caring for the

poor, sick and vulnerable in society.

Finally, should the legal system attempt to accommodate the wishes of each individual

believer? Bradney thinks not as he explains:

‘The aim cannot be to create legal systems where the wishes of each believer are
accommodated.  Religious beliefs can be mutually incompatible with each other.
Religious beliefs can treat other people, non believers, as objects in the service
of religion.  Religious beliefs can be, by whatever standards are chosen, as
unreasonable and as undesirable as any other form of belief.  Religious beliefs
may fail to recognise the priority of radical autonomy.  At the same time, these
beliefs remaining genuine religious beliefs.  The need is that those who frame
and administer legal systems to decide how to accommodate religions and,
where there is no accommodation for religion, to have a justification for that
stance. Discrimination on grounds of religious belief within a legal system will
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be justifiable in some cases.  What is never justifiable is inadvertent
discrimination on grounds of religion within the legal system or discrimination
which is based on an inaccurate view of the religion in question.’204

While it may not be possible to accommodate the wishes of each believer, I would argue

that judges should be prepared to discuss, engage with, and try to come to an

understanding of the issues of faith raised by each litigant, and accommodate them

where they can. However, there are a number of formidable obstacles that will need to

be addressed if issues of faith of individual believers are to be given room to be

discussed, understood, and accommodated, in legal cases, and I will return to discuss

these in Chapter 5.

Conclusion

In this chapter I began by focussing on the work of Hart, Finnis and Menski in order to

illustrate the different ways in which proponents of legal positivism, natural law, and

legal pluralism understand the nature of law, and its relationship with morality and

religion. For the purposes of intellectual clarity legal positivists tend to separate two

questions. What is law?  And what is good law? What is law, is regarded as a question

of fact, whereas, what is good law, is regarded as an evaluative question. Legal

positivists do not agree on the description of law. Austin viewed law as ‘commands’,

Kelsen as a hierarchy of norms, and Hart as a system of rules. What links legal

positivists is the ‘Separation Thesis’, the contention that there is no necessary

connection between law and morals, or law as it is, and law as it ought to be.205

However, even with this there is no agreement, with some positivists maintaining a

strict separation, and others, such as Hart, conceding some connection. These ideas

about the nature of law, and its relationship with morals and religion, can be contrasted

with those held by proponents of legal pluralism and natural law. Legal pluralists, such

as Menski want to include legal, ethical and religious norms in their understanding of

law, whereas, for Finnis the starting point is the common good. What can be seen from

the debates between proponents of legal positivism, natural law and legal pluralism is

that there is no agreement about the nature of law, nor is there agreement about the

relationship between law, morals, and religion. Hart’s interpretation of legal positivism

has been hugely influential, but it is only one view of the nature of law and its

relationship to morals and religion. I would argue that the significance of the different

approaches is revealed in judicial reasoning in the case studies in Chapter 1. Judges who
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have been influenced by legal positivism understand law as being separate from ethics

and religion. Consequently, they treat ethics and religion as ‘irrelevant’ to their judicial

decisions, and therefore not justicable. This begs the question, if our understanding of

law was different from that of legal positivism how would it affect judicial reasoning? I

will return to this issue in Chapter 5.

I also considered what the Hebrew Bible and New Testament might have to contribute

to debates about the nature of law. I have argued that Hebrew law can make three

specific contributions. First, the focus in Hebrew Law was on people and relationships,

rather than on the application of legal rules. I have argued that the significance of this

for legal cases today is the difference between obtaining a legal settlement, and being

able to resolve a dispute. If the focus is on the application of legal rules a person may

well obtain a legal settlement, but not necessarily resolve underlying difficulties that

exist in the relationship, which led to the dispute in the first place. I will return to this

issue in Chapter 4 when I discuss the process of mediation. Secondly, the aim of

Hebrew law was ‘shalom’ which is often translated in English as peace. However it did

not just mean an absence of conflict, but instead related to a sense of ‘all rightness’

between the disputing parties on a physical, social relationship and moral level. Yoder

contrasts ‘procedural’ justice and ‘shalom’ justice.  The difference between the two

types of justice is important, and I have argued that it is still relevant today. If we return

to the case studies that I discussed in Chapter 1 the persons of faith undoubtedly

received ‘procedural’ justice in that the ‘rules’ of law were applied correctly in their

cases. But did they receive ‘shalom’ or ‘substantive’ justice? I would argue that they did

not, because the issues of faith that were important to them, and gave meaning to their

lives, were not discussed or understood. The third contribution is the illustration that we

find in the Hebrew Bible of judges and priests working together to address cases. There

is an acknowledgment that cases could involve both civil and religious issues, and could

transverse both civil and religious authorities. There is also an acknowledgement that

the civil and religious authorities needed to work together to solve what are described as

‘difficult’ cases. I would argue that the same is true today. There are difficult cases that

involve not just legal issues, but also complex ethical issues, and issues of faith.

Bradney and Menski have argued that in cases that involve issues of faith judges need

expert help from representatives of faith communities.206 I argued in Chapter 1 that this

points to a more general role that representatives of faith communities could play in

educating the legal profession, and to a specific need for representatives of faith
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communities to assist judges in helping to resolve cases involving issues of faith and

religious laws, beliefs and practices.207 I will touch on this point again in Chapter 5. I

also argued that representatives of faith communities could have a much wider role in

helping to resolve disputes between persons of faith and those who do not share that

faith. In Chapter 3 I will argue that Healthcare Chaplains could play an important role in

helping to resolve disputes over healthcare decisions that have arisen as a result of

issues of faith. This role has the potential to help disputants avoid legal proceedings

altogether. In Chapter 4 I will argue that there could also be a role for representatives of

faith communities in other types of dispute. For, example, representative of faith

communities could play an important role in the process of mediation either, as a

spokesperson for a person of faith, or as a mediator or co-mediator.

At present judges are often reluctant to accept help from representative of faith

communities.  I would argue that this is because judges understand and address disputes

in narrow legal terms, and because they see law as being separate from ethics and

religion. Consequently, issues of faith are regarded as ‘irrelevant’ or not justicable. In

Chapter 6 I will illustrate that when representatives of faith communities have been

allowed to make submissions to court they have been more successful when they

address judges in legal terms. Although this is understandable, it is also rather ironic,

bearing in mind that both Bradney and Menski argue that the help that judges really

need, is in gaining an understanding of the issues of faith that are affecting particular

disputes.

I also considered what contribution the New Testament could make to modern debates

about law. I argued that the important contribution that it makes is in how we can

address conflict. At the heart of the New Testament is an ethic of grace and forgiveness,

rather than a legal code. What the New Testament teaching of Jesus and the Apostle

Paul offer is a challenge to Christians to try to settle their disputes, rather than go to law.

I will return to this issue in Chapter 4 when I discuss the process of mediation.

I have briefly outlined different ways in which the concept of toleration is understood.

What can be seen from the history of toleration is that it has been utilised as a reason for

the ad hoc accommodation of religious beliefs and practices into English law. But

Bradney’s work raises the question of whether an individual believer’s wishes should be

accommodated. I have argued that whilst it may not be possible to accommodate the
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wishes of each believer, judges should be prepared to discuss, engage with, and try to

come to an understanding of the issues of faith raised by each litigant, and

accommodate them where they can. There are a number of arguments that I have cited

that support this position. First, if issues of faith are not discussed, understood, and

taken into account in legal decisions, then this can adversely affect the outcome of the

case for the person of faith. This is illustrated in the case of Chauhan outlined in

Chapter 1. Secondly, whether or not issues of faith are discussed and understood is a

matter of justice. If they are not, it begs the question whether persons of faith are

receiving ‘substantive’ justice. Thirdly, as faith is integral to the identity of the person,

if it is ignored, or misunderstood, real harm can be done.208 Fourthly, Maleiha Malik

argues that if the faith of individual believers is not accommodated then there is a

danger that persons of faith will feel alienated from the legal system.209 I acknowledge

however, that there are a number of formidable obstacles that need to be addressed if

room is to be made for issues of faith of individual believers to be discussed,

understood, and accommodated, in legal cases. I will return to discuss these issues in

Chapter 5.

In the next chapter I will discuss a further reason why issues of faith of individual

believers should be discussed, understood, and accommodated, where possible. This

relates to the argument from culture and the negotiation of meaning. I will illustrate this

argument with an example from the medical profession, and more specifically through

the doctor-patient relationship.
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interpreted in this way.  Sometimes people have a moral responsibility to do something about events,
whose occurrence was not their fault.  For example, one has a moral responsibility to save a drowning
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responsibility includes all and only those acts that are subject to legal sanction.  Thus there may be a law
making possession of a firearm punishable by a year in jail (such a law may be interpreted in terms of
strict liability where no excuses are permitted).  However, whether the imposition of sanctions on people,
without there being at fault distinguishes laws from morality remains to be seen.  This brings us to Hart’s
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exerted by fear of punishment, while moral pressure is characteristically exerted not in this way but rather
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Chapter 3 –

Faith and Medical Practice

In the first chapter I gave examples of the way faith was sidelined in legal decisions

regarding medical cases, and in the previous chapter I argued that this was due to the

influence of legal positivism. This, I argued, was a highly contested view of law, which

we have no reason to accept without question. In building a case for taking faith

commitments seriously I turn now to the doctor-patient relationship. I will begin in

Section I by outlining the importance of culture and faith in the negotiation of meaning.

In Section II I will focus on the doctor and patient and the role that narrative plays in the

process of the negotiation of meaning. In Section III I will outline the theological

importance of narrative for both the individual Christian and the Christian community.

By drawing on the story and work of James Hopewell I will outline four narrative

genres, and illustrate how Christians draw on their faith to create narratives to make

sense of illness. Just as patients, family and friends tell stories (within which are

implicit models) in order to make sense of an episode of serious illness, the medical

profession also tell stories and have developed medical models with which they explain

their understanding of disease and illness. In Section IV I will outline four medical

models, and compare how they view patients’ issues of faith. In Section V I will

compare the four medical models with a number of ways of unfolding the Christian

narrative and discuss how the respective models might interact in the doctor-patient

relationship. I will also discuss four approaches to the challenge of competing

narratives. Finally, in Section VI I will consider the role of the Christian Healthcare

Chaplain and how she might be able to provide informal help in resolving disputes

between doctor and patient that involve issues of faith.

But, why use a medical example? First, because the medical profession have become

increasingly aware of the importance of culture, realising that a negotiation of meaning

takes place between doctor and patient. Culture shapes the way in which a patient

understands a wide-range of healthcare issues but this, of course, includes faith. I have

already touched on the challenges that culture raises for the legal profession in Chapters

1 and 2. What I will add in this chapter is that Law is like a cultural system in that it has

its own language and practice that needs to be translated, interpreted and negotiated

with disputants. Similarly, culture and faith can shape the way a disputant understands
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and responds to a particular dispute. Consequently, a negotiation of meaning takes place

between disputants, and between disputants and the judge in cases that involve issues of

faith. Secondly, narrative plays an important role in this process of negotiation of

meaning as both doctor and patient draw on narratives to make sense of the patient’s

illness. Similarly, narrative plays a role in the negotiation of meaning in legal cases in

that each disputant describes a dispute through narrative, and makes sense of the dispute

by drawing on personal, cultural and sometimes spiritual narratives. Thirdly, there are

doctors who have journeyed from a place of not accommodating the perspective and

faith of their patients, to a place where they are convinced of the need to do so.

Consequently, they have devised models that enable the perspective and faith of their

patients to be taken into account in the doctor-patient relationship, and in decisions

about a patient’s healthcare. The significance of this for the legal profession is that these

models illustrate how the perspective and faith of an individual can be accommodated,

and I will argue that the models could be adapted and applied in legal cases. Fourthly,

the role of the Christian Healthcare Chaplain provides an illustration of how

representatives of faith communities could help informally in resolving disputes

between doctor and patient that involve issues of faith. I will argue that the significance

of this is that it also points to a wider role for representatives of faith communities in

helping to resolve other types of disputes through, for example, the process of

mediation, or by assisting judges in helping to resolve disputes that end up in the law

courts.

Section I – Culture, faith, and the negotiation of meaning

Healthcare professionals have become increasingly aware of the importance of a

patient’s culture, values and beliefs, as well as a patient’s perspective of his or her

illness. Clifford Geertz has defined culture as ‘webs of significance’ and as a search for,

and the transmission of, meaning.

 ‘Man is an animal suspended in webs of significance he himself has spun. I take
culture to be those webs and that the analysis of it to be …… an interpretive one
in search of meaning.’1

‘The culture concept  ………… denotes an historically transmitted pattern of
meanings embodied in symbols, a system of inherited conceptions expressed in
symbolic forms by means of which men communicate, perpetuate, and develop
their knowledge about and attitudes towards life.’2

Tim Gorringe has suggested that ‘culture’ is what we make of the world materially,
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intellectually and spiritually,3and that at every level we are dealing with questions of

meaning and value.4  In healthcare, culture shapes the meaning of a whole range of

issues. As Ben Essex has argued:

‘All health problems should be seen within a cultural context. Cultural factors
affect people's perceptions of symptoms, aetiology of illness, and urgency,
severity and acceptability of treatment. They also affect the responses of the
patient and his or her family to illness and its management.  The interaction
between culture and care is a neglected area of study in most medical schools.  It
needs to be understood to be able to provide care that is both appropriate and
effective.’ 5

As a result of worldwide change involving the movement of large numbers of people6

healthcare professionals are increasingly likely to care for patients from cultural

backgrounds other than their own.7 Because of different cultural understandings, and the

models of health that emerge within those understandings, healthcare professionals,

patients, and their families, may not have shared understandings of the meaning of

illness, or its management, or of the role of healers, or the decision-making process, or

of death, and may not agree on the best strategies to plan for the end of life, or to

alleviate pain and suffering.8 There is therefore a growing acceptance in healthcare of

the need for ‘cultural sensitivity’ and ‘cultural competence’.9 This ‘requires that

physicians be aware of how culture shapes patients’ values, beliefs, and world views;

acknowledge that differences exist; and respect these differences.’10 Being ‘culturally

sensitive’ and ‘culturally competent’ does not involve just learning about cultural traits.

If it did, there would be a danger of stereotyping. Instead, it involves approaching each

patient as a unique person, assessing his or her circumstances, and asking pertinent

questions. It also involves being aware that a patient’s faith shapes how they understand

concepts such as health, sickness, suffering, death and the human person. It also

requires that doctors acknowledge their own values and beliefs.

‘Physicians also need to be aware of values, perspectives, and biases that are
derived from their own culture of origin and from the biomedical worldview of
their professional training. Medicine itself is a cultural system with its own
specific language, values, and practices that must be translated, interpreted, and
negotiated with patients and their families.’11

If healthcare issues are understood and interpreted differently by a patient and his or her

doctor then it is likely that there will be different expectations, and this can lead to

misunderstandings that can lead to potentially serious health outcomes. To avoid these

potential pitfalls the interpretation and negotiation of meaning is of paramount

importance.
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I would argue that the interpretation and negotiation of meaning is also significant in

legal cases because like Medicine, Law is a cultural system with its own specific

language and practices that must be translated, interpreted, and negotiated with

disputants. Culture and faith can also shape the way a disputant understands and

responds to a particular dispute. Consequently, a negotiation of meaning takes place

between disputants, and between disputants and the judge in cases that involve issues of

faith. This is crucially important, as the cases of Chauhan and Janaway illustrate,

because if the interpretation and negotiation of meaning is not addressed, there can be

an adverse outcome for persons of faith.

In the next section I will explore the important role that narrative plays in the

negotiation of meaning between doctor and patient, and why this is also significant in

legal cases.

Section II – The role of narrative in the negotiation of meaning

“Narrative” is a spoken or written account of connected events or experiences, a story;

and also the process or technique of narrating or telling a story. Narrative is not just a

literary concept but has been described by Jerome Bruner as a cognitive process.12

Bruner argues that there are two distinct ways of thinking in which human beings

organise experience and construct reality.13 One is narrative; the other is what he calls

the paradigmatic, or logico-scientific mode. One is a good story, the other a well-formed

argument.

‘The imaginative application of the paradigmatic mode leads to good theory,
tight analysis, logical proof, sound argument, and empirical discovery guided by
reasoned hypothesis.’14

‘The imaginative application of the narrative mode leads instead to good stories,
gripping drama, believable (though not necessarily “true”) historical accounts. It
deals in human or human-like intention and action and the vicissitudes and
consequences that mark their course.’15

According to Donald Polkinghorne narrative is the primary way that human beings give

meaning to, and make sense of, experience.16 It is ‘a meaning structure that organizes

events and human actions into a whole, thereby attributing significance to individual

actions and events according to their effect on the whole.’17 It is by means of a plot that

people explain their actions and those of others.18 Bruner points to there being two

landscapes in narrative, a landscape of action, and a landscape of consciousness.
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Narrative links the outer world of an agent’s action, and the inner world of the agent’s

thoughts and feelings.19 Narrative is a way in which human beings process their

experiences, communicate them to others, and re-arrange them within larger narratives

of identity and selfhood.20  It is also the way through which human beings introduce

themselves to one another, and explain who they are.21 Bruner argues that it is through

this process of self-telling that the human ‘self’ is constructed.22  Alasdair MacIntyre

has suggested that the narrative concept of selfhood has two aspects. On the one hand a

human being is the subject of a history that is unique and has its own particular

meaning, and on the other they are always part of another’s story. 23  The narrative of

one human being’s life is therefore a series of interlocking narratives.24 MacIntyre has

described human beings as ‘story telling animals’.25

The telling of a story or narrative presupposes that there is a narrator who creates a

story, and either a listener or reader.26 A story can provide the narrator with a voice, and

convey the narrator’s feelings, attitudes, beliefs, values and point of view. A story draws

the listener or reader in, and invites an interpretation.27 Both the creating of a story, and

the interpretation, are active and constructive processes, and both the narrator and the

interpreter draw on personal and cultural resources.28 Where the narrator may intend

only one possible interpretation, the listener may, by drawing on his or her personal or

cultural resources, provide quite different interpretations.29 The telling and

interpretation of a story is therefore a complex process of negotiation of meaning. This

process can run smoothly, but it can also lead to misunderstanding and conflict.

Listening to a story and hearing the voice of the narrator is one thing, understanding

what the narrator means is quite another.

The success of this process of negotiation of meaning is acutely important in the doctor-

patient relationship, where the health, and indeed the life of the patient, may depend on

it. When a patient meets a doctor the patient will invariably explain her symptoms in the

form of a story.30 Even when the patient is unable to provide an account of her

experience a doctor will often obtain the story from family, friends, or medical staff if

they have brought the patient in to receive treatment.31 The patient’s story is the original

motivating account that is brought to the doctor,32 and it is crucial because,

‘The narrative provides meaning, context, and perspective for the patient’s
predicament. It defines how, why, and in what way he or she is ill. It offers, in
short, a possibility of understanding which cannot be arrived at by any other
means.’33
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This understanding on the part of the medical practitioner means that he or she has the

possibility to encompass something of the psychological, relational, social, and spiritual

aspects of the patient. This includes the patient’s feelings, beliefs, values, and how the

patient makes sense of his or her illness, as well as the effect of the illness on the

patient’s relationships and work. I will show later in the chapter that these wider aspects

of how the patient experiences illness are not always taken into account or understood.

The doctor listens to the patient’s story, and may also examine the patient and ask

questions of both body and story.34 The patient’s story provides the doctor with the raw

data for the clinical investigation, and serves as a guide for diagnostic tests that will

either confirm or disprove a diagnosis. 35 The doctor will then prepare the ‘medical’

story or what the medical profession call a clinical case history.36 This is constructed

from information from the patient’s story, and results of the examination and/or

diagnostic tests.  In preparing the case history the doctor will draw on his or her

professional training, biomedical knowledge, medical assumptions about causation, and

practical wisdom that comes from experience of treating others with similar diseases.37

There are now two overlapping stories, the patient’s story and the case history. Both

stories have the patient and his or her distress in common. Both stories are faced with

the same question, what is wrong? Both stories seek answers and a remedy for the

patient,38 but the stories are different. The patient’s story concerns the effect of illness in

a particular life. The case history concerns the identification and treatment of a

disease,39 and it is the case history that doctors tell to one another when discussing the

patient’s case.40

When a diagnosis is reached the clinical case history or ‘medical’ story is returned to

the patient in a way that explains the diagnosis, prognosis and treatment. This time the

doctor tells the story and the patient interprets the story.  As Kathryn Montgomery

Hunter notes, ‘the reinterpreted medicalized narrative may well be alien to the patient:

strange, depersonalised, unlived, unliveable, incomprehensible or terrifyingly clear.’41

The patient then embarks on the process of reintegrating the medical story into his or

her life story.42 If the medical story has a positive outcome the reintegration of this story

into the patient’s life story will be straightforward. If, on the other hand, the medical

story provides the patient with a negative diagnosis and poor prognosis the process of

reintegration will be far more complex.
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At each step of telling and interpretation a negotiation of meaning is taking place.

Between the telling and the interpretation misunderstandings and conflicts can, and do,

arise because different stories and explanatory frameworks43 or models44 are in

operation. Howard Brody in Stories of Sickness 45illustrates the various levels of stories

and the complexity of meaning negotiation.

‘In healthcare, specifically, we commonly see a nested set of four levels of
narrative. At the lowest level we encounter patients’ stories of their episodes of
illness. Next we find patients’ life stories, within which they seek to make sense
of their illness episodes. Those life stories are in turn nested within the cultural
prototypes for general types of story that we think, within our culture, make
sense (such as the metaphor of “story as journey”). Finally, we come to
transcendental, overarching narratives, which some call “sacred stories,”
designed to situate adherents of a belief system within the entire span of human
history and the larger cosmos. Ultimately, the meaning of any story is to be
found with the entire set of narratives, not at one narrative level alone.’46

I would suggest that just as the patient’s story is nested within a set of narratives so the

doctor’s story is also nested within a similar set of narratives, and the meaning of their

respective stories is found within the entire set.

Narratives operate on a number of different levels in healthcare, but each one can have a

direct impact on the doctor-patient relationship.  At one level they operate between

different cultures that may have different narratives as to what constitutes disease,47

hold different concepts of the human person,48 have different understandings of death,

dying, and grief,49 and have different approaches to how decisions are to be made.50

Narratives also operate within a particular culture. One example of this is where the

perceived cause and treatment of disease has varied considerably over time. Different

social groups may hold different narratives to identify and negotiate illness. Doctor and

patient may also hold different narratives, and different understandings of the doctor-

patient relationship, which can lead to different expectations.

Arthur Kleinman in The Illness Narratives51 highlights the role of illness narratives and

cultural and personal models of illness.

‘Thus, patients order their experience of illness- what it means to them and to
significant others –as personal narratives. The illness narrative is a story that the
patient tells, and significant others retell, to give coherence to the distinctive
events and long-term course of suffering. The plot lines, core metaphors, and
rhetorical devices that structure the illness narrative are drawn from cultural and
personal models for arranging experiences in meaningful ways and for
effectively communicating those meanings.’52
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Kleinman notes that within the illness narratives are explanatory models, which are

‘notions or informal descriptions that patients, families, and medical practitioners have

about a specific illness episode.’53 They arise in response to questions such as: What is

wrong with me? Why me? Why now? Is it treatable? What do I most fear about this

illness or its treatment? Will I survive? Explanatory models are ‘responses to urgent life

situations’ and they tend to be ‘informal, often tacit, or at least partially so, and not

infrequently they contain contradictions, and shift in content.’54 Kleinman has described

them as ‘cognitive maps’ and suggested that they are ‘anchored in strong emotions,

feelings that are difficult to express openly, and that strongly colour one person’s

reaction to another’s explanatory models.’55 Kleinman acknowledges that medical

practitioners, as well as patients and their families, hold explanatory models. He notes

that patient and family, as well as doctor and patient, may hold different explanatory

models.56

The psychiatrist George Engel has also written about the significance of models in

healthcare.57 He has defined a ‘model’ as, ‘ a belief system utilised to explain natural

phenomena, to make sense out of what is puzzling or disturbing.’58 Engel points out that

the more socially destructive or individually upsetting the phenomenon, the more

pressing the need of humans to devise explanatory systems. Engel suggests that

‘disease’ is one category of natural phenomenon that humans have a need to explain.59

As I will show later in the chapter there are a number of medical models that seek to

explain disease.  Both Engel and Kleinman are aware, however, that there are models

that are not scientific or medical. For Kleinman these include the explanatory models

held by patients and their family. Engel refers to ‘culturally derived belief systems’

about disease that constitute models, or what he calls ‘popular or folk’ models.60 I will

show later in the chapter that these non-medical models include the illness stories and

explanatory models of Christian patients and their families. For example, James

Hopewell in Congregation has identified a number of different types of stories through

which Christians have sought to make sense of their illness experience. 61

Ian Barbour has shown that models are employed in both science and religion.62 But do

they have the same type of explanatory role in the two areas? Since medicine is heavily

influenced by scientific discourse I will draw on recent work on the relationship

between scientific and religious models in order to answer this question.  The
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theologian Sallie McFague in Metaphorical Theology states that scientific and

theological models differ in the ways that the world is known.

‘Science knows the world from its physical phenomena, while theology knows
the world from the perspective of human valuation. Science asks the question,
“What is the phenomenon and how does it work?” while theology asks the
question, “What is the meaning of life in the world?”’63

Barbour in Myths Models and Paradigms defines theoretical models in science as,

‘mental constructs devised to account for observed phenomena in the natural world.’64

Theoretical models in science are therefore employed to explain natural phenomena,

and ‘originate in a combination of analogy to the familiar and creative imagination in

the invention of the new.’65 Barbour defines models in religion as, ‘organizing images

used to order and interpret patterns of experience in human life.’66 He explains the

relationship between models and narratives as follows:

‘Models are also drawn from the stories of a tradition and express the structural
elements that recur in dynamic form in narratives. Models, in turn, lead to
abstract concepts and articulated beliefs that are systematically formalized as
theological doctrines.’67

McFague suggests that models in religion are employed to explain the phenomena of

lived existence within a religious tradition, such as Christianity.68 A patient who is a

person of faith may draw on theological narratives to try to make sense of her

experience of illness.

I would argue that narratives are also important in the negotiation of meaning in legal

cases because disputants will invariably begin by describing the dispute through the

telling of a story. Disputants also make sense of the dispute by drawing on personal,

cultural and in some cases spiritual narratives. There are also those who argue that

conflict is actually constructed through narrative. I will return to this in Chapter 4.

Judges, like doctors, hold implicit models of the nature of law and will also draw on

legal narratives to make sense of a case. The narratives of disputants and judge will

overlap and interact in a similar fashion to the doctor-patient narratives.

In the next section I will explore the theological importance of narrative from the

perspective of the Christian faith, and illustrate through the story of James Hopewell

how some of his Christian friends drew on theological narratives to make sense of his

illness.
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Section III – The Theological importance of narrative

In the Hebrew Bible it is through the biblical narratives that human beings learn about

God, his character and about his dealings with them. Human beings also learn about

their identity in relation to God (Gen. 1-3). The biblical narratives have a number of

functions that can be illustrated by the story of the Exodus. The story reminds the

Israelites of who God is, and what God has done for them (Ex. 20: 2; Deut. 5: 6, 6: 12,

8: 11). It also reminds them of their covenant relationship with God, their identity, and

whose people they are.69 They are chosen, loved and holy to the Lord (Ex. 6: 2-8, 19: 5-

6; Deut. 7: 6-9). The story shapes the community and reminds them how they are to live

in relation to God and each other (Ex. 20-23). The story is not just remembered, it is

also re-enacted though the eating of the Passover meal (Ex. 12). Each generation tells

the story to the next generation. Remembering and re-enacting the story functions to

remind the Israelites of God and their identity in relation to God, and it shapes the

community and its moral life, preserves the tradition, and guards against pride and

idolatry (Deut. 8: 11-19).

In the New Testament it is through the narratives of the life, death and resurrection of

Jesus that God reveals his salvation to the world.70 It is this salvation that is associated

with health and wholeness. Narratives are the way that Christians tend to talk about

God.71 Each generation of Christians tell the Christian story to the next generation and

the rest of the world in order to remind them of God, and what God has done through

Christ. The Christian community tell the story of God through the public reading of

scripture, reciting the creeds, preaching and teaching. When the Christian community

gather together to worship they re-enact the story of God in their ritual.72 Christians

therefore celebrate the Eucharist ‘in remembrance of Jesus Christ’ (Lk. 22: 17-20; 1

Cor. 11: 23-26). To be a Christian has been likened to being part of God’s story.73 The

community is shaped by the story.74 By participating in the story Christians learn of

their new identity “in Christ,” and how they are expected to live in relation to God and

to others (2 Cor. 5: 17; Eph. 4-6:9). Participating in the story of God and the Christian

community helps to shape a Christian’s moral life.75

Christian communities transmit stories and traditions of interpretation, and add new

stories about their struggles and experiences.76 The stories carry the interpretative

categories that the community uses to understand its life,77 and include claims about the
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nature of God, the self and the nature of the world.78 The biblical narratives, images and

symbols are resources that Christians can draw on to help them negotiate illness,

suffering, death and dying. This is illustrated in the story of James Hopewell’s last

illness.

In Congregation Hopewell recounts that following the removal of a tumour from his

chest, and the news that his cancer was incurable, he reacted to the news by asking

himself a series of questions.

‘What, I asked myself on my hospital bed, was a decent chap like me doing in
such deadly circumstances? What on earth was going on? The threat of my death
led me to an unprecedented search for meaning. I sought a plausible account of
the world to explain my plight. My friends joined the search.’79

In the hospital he and his friends tried to find accounts that would disclose the point of

his life. The accounts took the form of stories, personal recollections, tales of similar

situations, hopes, prayers, and resolutions about the future. Woven into the telling of

these accounts was the Christian faith to which he and most of his friends subscribed

and which provided the setting for the story. Hopewell refers to the setting as the

worldview of a community. He adopts the insight of Clifford Geertz that worldview is

the “picture” that a group shares “of the way things in sheer actuality are, their most

comprehensive ideas of order.”80 Over time a community develops a shared sense of

what is really going on in the world.  It was the need to construct a common satisfactory

setting for their lives that Hopewell noticed was evident in the encounters that he had

with his friends, and the stories that were recounted around his hospital bed.81 He noted

however that worldviews are fragile and incomplete and no worldview is irrefutable, so

there will be events that will challenge its adequacy. He noticed that just at the time

when his life was most at threat the stories about the world were told with the most

frequency.82 This is similar to the observation made by Kleinman - that patients’

narratives, and the explanatory models that are implicit within them, are ‘responses to

urgent life situations’.83 At this time of acute crisis Hopewell and his friends struggled

to establish an explanation of life that incorporated his condition. As a result his friends

proffered their images and experiences. These stories revolved around human bodies

and their treatment. ‘Illness, its course and possible cure provided the metaphor by

which we characterized our communities and universes’.84 The stories conveyed

different understandings of the meaning of life, the world, evil and death. To distinguish

the different understandings Hopewell employed the four narrative genres identified by
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Northrop Frye, comedy, romance, tragedy and irony. 85

The essence of comic stories is not humorous incidents but conveying a happy ending

and a positive resolution to a problem. A comic story portrays the world as a place that

ultimately integrates its seemingly antithetical elements. Chaplains therefore told stories

where they had counselled cancer patients who although initially were terrified of the

diagnosis, and in a dire situation, eventually recovered. According to certain cancer

therapists as long as the patient does not understand the relationship between person and

cancer the malignancy festers. 86As in comedy there is at first a misunderstanding

between mind and body. While this continues the cancer sufferer is unaware that their

mental stress aggravates and prolongs the disease. The patient is encouraged to become

self-aware and ‘get with the cancer’ and learn how to envision the cancer and how the

body overcomes it. While Hopewell was not promised that he would live happily ever

after, the stories portrayed a longer and harmonious life made possible by comic

gnosis.87

Romantic tales portrayed recovery through spiritual adventure. Sickness was explained

as an opportunity for Hopewell to encounter God in a new and personal way by the

indwelling of God’s love and power. In romantic tales the hero or heroine leave familiar

surroundings and embark on a dangerous journey where strange things happen but

where a priceless reward is obtained. Likewise Hopewell’s friends encouraged him to

leave behind his domestic religious routine, seek God and yield wholeheartedly to the

promise of God’s healing love. This presented a view of a God who works miraculously

in the world and would work particularly through Hopewell’s body. According to these

stories God’s Spirit would fill and empower Hopewell in adventure. He would then

persist in the face of evil and his body through the Spirit would receive God’s gifts and

fruits, including the gift of healing. He would be released from his cancer as well as

experiencing God’s intimate presence. 88

Tragic tales portrayed the decay of life and the necessary sacrifice of the self before

resolution occurs. The self in tragic tales is a hero as in the romantic tale, but unlike the

romantic hero, the tragic hero submits to a harshly authentic world. The divine is

portrayed as the eternal law or word made plain only to the self subject to it. When

Christ is portrayed as a tragic hero he accepts the Cross without the intervention of

romantic miracle or comic gnosis. Those who follow Christ live in the shadow of the

Cross, suffer, die to self and gain justification only through Christ’s death and their
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own. These stories stressed the importance to Hopewell about being honest about his

condition. He was to get right with God, be reconciled to his life, and his lot, bending

his remaining time to God’s will. His tragic friends charted his heroic descent into

darkness. In tragic tales although death advances, so does the promise of salvation

through death.89

In ironic stories there are no heroes. Instead, reputedly worthy persons come to naught

and good plans go sour. Where events in other genres of story have sacred significance,

in irony events have a natural explanation. There are no miracles and life is unjust.

Instead of seeking divine intimacy one seeks solace with one’s friends. The ironic

stories did not offer Hopewell a cure but recognised the absurdity of his situation. He

and his friends explored realistically the various scientific therapies that might prolong

his life. They avoided the sadness of tragedy. Some prayed with him and anticipated the

skill of the medical staff. Hopewell was loved but not led to healing.90 Ironic stories also

illustrate an important point. There will be occasions when a patient or family member

cannot make any sense of illness.

Hopewell is not alone in his observation about different types of illness narrative.

Arthur Frank in The Wounded Storyteller suggests three types, restitution, chaos, and

quest.91 These are similar to Hopewell’s comic, ironic and romantic stories. Anne

Huntsaker Hawkins in Reconstructing Illness has made similar observations and has

placed illness pathologies into the categories of death and rebirth, battle, and journey.92

Hopewell noted that most stories in Frye’s literary analysis blend two adjoining genres

and are therefore identified by double terms such as comic-ironies, tragic- romances, or

romantic-tragedies.93 Only the combinations of polar opposites – comedy and tragedy,

and romance and irony - are structurally impossible,94 because their worlds are

contradictory.95 ‘Comedy moves from problem to solution, while tragedy moves from

solution to problem; romance moves the self to the supernatural, while irony removes

the supernatural from the self.’96 The opposition of these types was evident in the

reaction of Hopewell’s friends to stories that were not their own. The stories that friends

could least understand were those who were the polar opposite. Those who told

romantic stories were shocked at the ironic stories. Those who told ironic stories had

little patience with the miracles of those who told romantic stories. Those who told

tragic stories regarded comic stories as shallow. Those who told comic stories regarded
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tragic stories as morbid obsession.97

What Hopewell’s work reveals is that stories provide a ‘window’ onto the conceptual

world of another, but entering that conceptual world may not be easy. Nevertheless, I

would argue that consideration of the genre of stories could be a useful ‘tool’ for

pinpointing areas of misunderstanding and conflict between patient, family and

healthcare staff over medical treatment, and provide a starting point for dialogue. As the

parties may tell different stories there may be a need for someone to interpret stories,

and to facilitate dialogue between the parties.  I will return to this topic in Section VI

when I discuss the role of the Christian healthcare chaplain.

What Hopewell’s work also reveals is that although Christians may draw on their

Christian faith to make sense of illness they may interpret it in different ways, and come

to different conclusions. The four narrative genres reveal different concepts of God. In

the romantic stories God is portrayed as active in the world and capable of miracles; in

the tragic stories God is portrayed as passive and one who suffers, and in the ironic

stories God is viewed as mysterious, or absent, or at the very least not to be relied upon

to alter the situation. In one sense perhaps we should not be particularly surprised by

these different understandings, as there is a plethora of different images that the biblical

writers use to provide a multi-faceted picture of God. The concept of God held by a

person can also have a bearing on his or her decision-making style.98

The four narrative genres emphasize different aspects of the human person, explain

illness in different ways and hold a different position on miraculous healing. In

romantic stories the emphasis is placed on the spiritual aspect of the human person in

intimate relationship with God. Illness is explained in terms of spiritual journey and

education, and miraculous healings are still possible. In tragic stories the human person

is depicted as a suffering physical being, albeit with a spiritual aspect. Illness is

understood primarily in physical terms and there is little likelihood of miraculous

healings. While death is inevitable, it is not the end. In the ironic stories the emphasis is

placed on the physical aspect of the human person whose best chance of survival is the

medical treatment. Illness does not have any particular meaning or spiritual

connotations. Miracles do not happen. The focus of the comic stories is the disease or

illness itself, and the person actually coming to terms with it.
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The narrative genres used by Hopewell are a way of categorising the stories of illness,

and must therefore be distinguished from the stories found in the Hebrew Bible and the

New Testament that, together with the continuing Christian tradition, form what can be

loosely understood as the Christian story. The illness stories told by Hopewell’s family

and friends are also not the Christian story but are drawn from parts of the stories that

form the Christian story. In An Introduction to Pastoral Care Charles V. Gerkin writes

that the fit between a particular life story of a Christian and the Christian story is never

exact. Drawing on the work of George Lindbeck Gerkin writes,

‘  …  the dialogue between life stories and the Christian story involves a tension
or dialectic. Even though, as Lindbeck has shown, the language, meanings, and
even feelings persons use in experiencing their life stories are often drawn from
larger cultural stories, including the story of their religious community, life
stories have been given a particular cast by the life experiences of the
individuals, families, and other groups involved.’99

Likewise, I would argue that there is never a perfect match between the illness stories of

a Christian patient, and his or her family, and the Christian story. This is because the life

experiences of a Christian, and the social and cultural environment in which he or she

lives, may well affect the way that he or she interprets illness.

In Fear No Evil Canon David Watson tells the story of how he dealt with terminal

cancer. 100  The shock of having to come to terms with his own death made him re-

examine the basis of his Christian faith.101 Following a biopsy that confirmed that he

had inoperable colon cancer he received prayer for healing from three pastors from

America.102 He was then faced with a question: How far could he trust God for the

healing of terminal cancer? 103Even though he had a strong belief in God he found that

he was fluctuating between faith and doubt. He suggests that his problem was primarily

cultural. He explains that like many people he was bound by a western scientific

worldview. This, like any other world-view, includes a set of presuppositions and

assumptions, which we hold (consciously or unconsciously), about the world in which

we live.104 He explains some of these assumptions as follows:

‘For most people the real world is that which we can see, touch, measure and
understand. For us, this is not just reality; it is total reality. It is what science can
explain and the rational mind can grasp… Kant maintained that all knowledge
was acquired from a combination of what we can reason with our minds and
experience with our senses. …The widespread assumption is that anything that
cannot be proved scientifically is either meaningless, or at least suspect and well
avoided. Statements about God are increasingly dismissed as unfounded
superstition. Any attempts to heal the sick through faith are opposed (sometimes
fiercely) as medically dangerous. We have given the medical profession
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authority over life and death, and only through the progress of medical science
do we hope to find both the cause and the cure of disease. Everything outside the
strict boundaries of science is viewed as dangerous and false. This is the western
scientific worldview.’105

Watson argues that science has its limits, and that there are things that are outside of the

scope and language of science that nevertheless form part of reality. ‘In the same way

science cannot comment on the beauty of a sunset or on the love between a man and a

woman. Such words as ‘beauty’ and ‘love’ are outside the language of science, but that

does not diminish their reality…… As valuable as science undoubtedly is, there are vast

stretches of reality which lie beyond its borders.’106

However, Watson admits that not only had he been influenced by the scientific

worldview, but that this type of thinking had permeated western society and influenced

those within the Christian Churches. He notes that as a result, while many orthodox

Christians believe that miraculous healings took place in the Gospel stories, many also

have great difficulty believing that they could happen today. Hence why some

Christians take the view that signs and wonders ended in the apostolic age. Whilst

others accept theoretically that God can heal, but in practice assume that God’s healing

ministry has passed to the medical profession.107

The point to note here is that the cultural environment in which a Christian lives can

affect the way a Christian interprets his or her illness experience. I would suggest that

this is one reason why conflicts arise between Christian patients and healthcare staff.

This is because either a patient finds it difficult to integrate their faith position with

developments in science, or because they may be so bound by attitudes that have arisen

as a result of cultural change, including the expectations that developments in science

have raised, that they lose the ability to draw on the resources of their faith to negotiate

terminal illness, suffering and death.

Each patient’s story is unique, and as I will show later in the chapter certain illness

stories are more likely to lead to tension and conflicts with medical explanatory models

than others. Russell B. Connors, Jr. and Martin L. Smith, writing about conflict over

medical treatment in America, suggest that most conflicts relate to patient or family

wanting treatment that medical staff regards as inappropriate or ‘futile’. 108 They give

two underlying reasons why conflicts arise concerning religious beliefs. The first is that

wider social and cultural changes have made it more likely that conflicts will arise



- 113 -

between patient and/or family and healthcare staff. The second relates to the way in

which Christians interpret some of the biblical images. This is not because the images

are incorrect, but because they are in themselves incomplete, either because they are

interpreted over-literally, or because just one image is drawn upon. Connors and Smith

argue that Christian theology and pastoral care can make a valuable contribution by

offering alternative narratives and symbols that can help reframe understandings about

God, miracles, life and death, and provide a wider context for interpreting faith

convictions concerning what constitutes appropriate medical treatment.109

Underlying the observations of Watson, and Connors and Smith, is the realisation that

Christians face particular challenges when trying to make sense of terminal illness,

suffering and death, in the light of rapid developments in medical science, and in the

midst of social and cultural change. Watson suggests a way forward.

‘What is needed is not a rejection of science in favour of faith, but a widening of
our world-view. We need an alternative world-view which embraces humbly all
that science can offer and yet appreciates that there is more to come.’110

What I propose, therefore, is a model I call the  ‘integration’ model, which is set out in

Appendix ‘A’ and which is based on the Christian story and yet is flexible and takes

seriously the medical and cultural changes of the last hundred years. It draws on the idea

that the biblical writers and later Christian tradition often hold several concepts in

tension, to make sense of human beings, God, health, illness, medicine, suffering and

death.

Just as Christians narrate stories and hold explanatory models to make sense of illness,

the medical profession also have explanatory models to explain disease and illness. In

the next section I will outline four medical models and compare their understanding of

disease, and how each views the religious beliefs of patients.

Section IV – Medical models compared and contrasted

There are a number of recognised medical explanatory models that seek to explain

disease, including: the bio-medical model, the bio-psychosocial model, the patient-

centred model and the meaning-centred model. These models are important because

they can influence the way that doctors approach patients and the problems that they

present. Doctors are often unaware of the power that such models exert on their thinking
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and behaviour because they are rarely explicit. Rather, they form part of the fabric of

the educational and cultural background in which doctors are trained.111

a) The Biomedical model

The biomedical model has been the dominant model in Western medicine over the last

century.112 It is a scientific model that was devised by medical scientists for the study of

disease, 113 and it understands disease narrowly in biological terms as ‘alteration in

biological structure or functioning’. 114 This originates from Virchow’s conclusion that

all disease results from cellular abnormalities.115 It does not take into account the social,

psychological and behavioural dimensions of illness.116 Instead, behavioural aberrations

are explained in terms of biochemical or neurophysiological processes. The assumption

is that the language of chemistry and physics can ultimately explain biological

phenomena.117 Health is regarded as the absence of disease.118 The focus and role of the

doctor is the understanding, diagnosis and treatment of disease.119 The patient is

regarded as an object of study,120 a passive recipient of treatment, but expected to

cooperate with treatment.121

The psychiatrist George Engel accepts that the biomedical model has been successful

but he argues that this has come at a cost.122 As the model focuses on disease the

crippling flaw is its neglect of the patient as a person, and of patient care.123 There is a

preoccupation with the human body, which is understood as a ‘machine’. As the

model’s underlying principles are reductionism and physicalism the focus is on

objective and verifiable data. Any social, psychological, cultural or religious data are

ignored as ‘overlay’ or ‘irrelevant’.124 According to Engel this distorts perspectives,

interferes with patient care,125 and encourages the bypassing of the patient’s verbal

account, thereby placing greater reliance on technical procedures and laboratory

measurements.126 The model may contribute to the impression that doctors are

insensitive to the personal problems of the patient and their families, and that medical

institutions are impersonal.127 Engel therefore suggested a new model that he called the

“bio-psycho-social-cultural” model.128 This was later shortened to the biopsychosocial

model.129

b) The Bio-psychosocial model

The model was described by Engel as ‘a scientific model constructed to take into
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account the missing dimensions of the biomedical model.’130 It is based on a systems

approach, developed by biologists Paul Weiss and Ludwig von Bertalanffy.131 Systems

theory is based on the observation that nature is ordered as a hierarchically arranged

continuum. ‘Each level of the hierarchy represents an organized dynamic whole, a

system of sufficient persistence and identity to justify being named. The name reflects

its distinctive properties and characteristics.’132 Systems include cell, organ, person,

family, community, culture, and society. ‘Each system implies qualities and

relationships distinctive for that level of organization, and each requires criteria for

study and explanation unique for that level.’133 In other words this is a model that

eschews reductionism and understands that nothing exists in isolation. Every system

whether a cell or a person is influenced by its environment.134 The model incorporates

the biomedical model but widens it to take into account social, psychological, and

cultural data.

The doctor’s role in this model is the relief of the patient’s distress, and the collection,

assessment, and analysis of data, in the light of systems theory. The patient is ‘a larger

social system,’ and data given by the patient identifies other ‘systems’ (e.g. family,

work, church) of which the patient is a part. The patient’s religious community would

be regarded on this model as one of those systems, and data relating to the patient’s

religious beliefs and practices could be included in the data collected. The doctor

assesses the relevance and usefulness of the data from each level for the patient’s

care.135 The patient is regarded as an initiator and collaborator, and not an object of

study. The doctor is described as a participant-observer, and has responsibilities to the

patient, as well as to the patient’s immediate family. The doctor-patient relationship is

understood in terms of dialogue and collaboration.136

A criticism levelled at this model is that it demands too much of the doctor, particularly

in the case of acute illness when time is of the essence. Engel’s answer to this is that

‘the model does not add anything to what is not already involved in patient care. Rather,

it provides a conceptual framework and a way of thinking that enables the doctor to act

rationally in areas that had been excluded from a rational approach.’137

c) The patient-centred model

The term ‘patient-centred medicine’ was first introduced in 1970.138 It has been

described as a clinical method of implementing the bio-psychosocial model,139 though
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Francis Creed has also suggested that it may be considered as a model in its own

right.140 This approach has six interactive components.141 It incorporates and expands

the biomedical model by aiming to understand and treat illness, as well as disease.

Disease is diagnosed by objective observation under the biomedical model, but also the

doctor ‘actively seeks to enter the patient’s world to understand his or her experience of

illness.’ 142The approach requires a balance between the collection of objective and

subjective data, and brings body and mind together in order to understand and treat the

‘whole’ person. In seeking to understand and treat the whole person it is recognized that

spirituality may play a role in a patient’s life, and in his or her response to illness.143 In

reality a number of obstacles exist, so whether spiritual issues are addressed is

debatable. A number of reasons have been given to explain why doctors do not address

issues of spirituality. Some doctors have not wanted to engage the patient on issues of

spirituality for fear of offending the patient, because it is outside of their expertise,144 or

because of lack of time or training.145 Others have expressed an interest in discussing

spirituality with patients, while recognizing the need to approach this with ‘sensitivity

and integrity’.146 What is acknowledged in the patient-centred model is that serious

illness raises questions of meaning. Why has this happened? What will become of me?

These are understood as spiritual questions.147 Whether these questions are addressed is

more problematic. Doctor and patient may have different beliefs, and medical training

and philosophical orientation has traditionally been focussed on scientific

understanding, and has generally ignored the meaning of the patient’s suffering. The

doctor’s own personal struggle for meaning may blur the issues, and that ‘painful

personal experiences or current spiritual concerns may hamper the doctor’s capacity to

listen and ability to remain open to a patient’s concerns.’148  Unlike the biomedical

model in which the doctor was encouraged to maintain a professional distance from the

patient, in the patient-centred model the doctor is encouraged to engage with the patient.

The doctor-patient relationship could be described as a partnership, and the aim is to

share decision-making.

d) The meaning-centred model

In the 1970’s Arthur Kleinman introduced a technique that tries to understand how the

social world affects and is affected by illness.149 This formed the basis of what

Kleinman called the meaning-centred model, which he outlined in The Illness

Narratives, published in 1988. It is a rationale for a practical clinical methodology for

the care of the chronically ill, and was intended to complement and balance, but not
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replace the biomedical model.150 Kleinman was aware of the time constraints involved

in the treatment of the acutely ill, and was keen to stress that he was not offering a

panacea for the management of illness problems. In the case of chronic illness, unlike

acute illness, the doctor and patient are likely to meet and interact over many occasions.

This provides time for a relationship of trust to develop. There is also time to carry out

clinical investigations, and time for patient and family to compare strategies with those

of the doctor, and the doctor-patient relationship is understood as collaborative.151

Kleinman’s rationale was to provide ‘a framework for assuring that the uniqueness of

illness as human experience, in all its many social and personal manifestations, becomes

the centre of the healer’s gaze.’152 He begins by defining illness and disease. ‘Illness

refers to how the sick person and the members of the family or wider social network

perceive, live with and respond to symptoms and disability.’153 ‘Disease is the problem

from the practitioner’s perspective.’154 The objective is that the doctor treats the illness,

not just the disease. This involves empathetic listening, translation, and interpretation.155

This approach follows from Kleinman’s understanding of the illness experience as

always being ‘culturally shaped.’

‘Illness is culturally shaped in the sense that how we perceive, experience, and
cope with disease is based on our explanations of sickness, explanations specific
to the social positions we occupy and systems of meaning we employ. These
have been shown to influence our expectations and perceptions of symptoms,
the way we attach particular sickness labels to them, and the valuations and
responses that flow from those labels.’156 ‘The doctor’s role is likened to that of
an ethnographer, historian and biographer.’157

Traditionally an ethnographer visited a foreign culture, learned the language, and

attempted to see things in the way that the natives did. This began by observation and

the establishment of relationships of trust and collaboration. Likewise the doctor

conducts a mini-ethnography in order to place himself in the lived experience of the

patient’s illness.

‘This first level of the mini-ethnography reconstructs the patient’s illness
narrative. The interpretation of the story’s four types of meaning- symptom
symbols, culturally marked disorder, personal and interpersonal significance,
and patient and family’s explanatory models – thickens the account and deepens
the clinician’s understanding of the experience of suffering. Analysis of the
narrative’s content clarifies what is at stake for the patient and the family.’158

The doctor also records a brief life history of the patient, and elicits from the patient

and, when feasible, the family’s explanatory model of the illness experience. Kleinman
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defines explanatory models as, ‘the notions that patients, families and medical

practitioners have about a specific illness episode’.159 To elicit the explanatory model of

patient and family Kleinman asks a series of questions. ‘What do you call this

problem?’ ‘What do you believe is the cause of the problem?’ ‘What course do you

expect it to take?’ ‘How serious is it?’ ‘What do you think this problem does inside your

body?’ ‘How does it affect your body and your mind?’ ‘What do you most fear about

this condition?’ ‘What do you most fear about the treatment?’ 160 The purpose of the

questions is to stimulate a dialogue between doctor and patient. Kleinman noticed that

the explanatory models held by patient and family models are often inchoate and they

only begin to take shape as the patient answers the questions raised by the doctor.

Although he describes the models as ‘cognitive maps’, he acknowledges that they are

not merely cognitive representations but deeply rooted in the emotional turmoil that

accompanies disease.161 He points out that the model is only what the doctor thinks the

patient thinks, not a direct rendering. There is a need to refer back to the mini-

ethnography, and the patient to clarify the situation. In the meaning-centred model a

patient or family member who held an explanatory model that was informed by the

biblical narratives would at the very least have their account heard and respected. The

doctor then has the task of explaining to the patient and family his own explanatory

model. This is what Kleinman refers to as ‘an act of translation’ for the practitioner.162

‘Translation should always be medically informed and oriented towards commonsense

meaning and practical action.’163 Like the patient’s model, the doctor’s model is often

inchoate until expressed, and it changes over time. The doctor is then ready to engage

the patient and family in negotiation over treatment. Kleinman has acknowledged that

the meaning-centred approach is not without its problems. The questions that the doctor

raises with patient and family are intended to stimulate dialogue but can be a

conversation stopper if they are misconstrued as intrusive. Likewise, if a medical

practitioner has been able to elicit an explanatory model there is a danger that he or she

will accept it as if it were unchanging. Further, the meaning-centred model has, at times,

been applied as though cultural stereotypes are real, rather than from an understanding

that each patient has his or her own story and interpretation of his or her culture.

However, when the meaning-centred model is applied with attention to these problems,

explanatory models can be extremely useful in clinical dialogue.164

Doctors developed the bio-psychosocial, patient-centred, and meaning-centred models

because, in the opinion of some at least, the bio-medical model is too narrow, and the
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focus is on disease, and not the patient as a person. It is these developments that I would

argue are an example to the legal profession. First, because of the gradual movement

that took place in medicine from1960 towards understanding the importance of

accommodating a patient’s culture, beliefs and values and her perspective of illness. I

would draw a parallel between the biomedical model and the model of law encapsulated

by legal positivism. Both have a narrow focus on their respective disciplines of

medicine and law. Both seek to exclude the perspective and faith of the patient and

litigant respectively. As I have shown in Chapter 2 legal positivism has its critics, and

some of those argue that the legal positivist’s concept of law is just too narrow, in a

similar way that Engel and Kleinman have argued that the bio-medical model is too

narrow. They too have devised models of law that are more sympathetic to culture and

faith. As I will show in Chapter 4 there are also those outside of the legal profession

who have devised models that understand and address conflict and disputes in a way

that does not focus purely on legal criteria, and is more sympathetic to persons of faith.

Secondly, doctors such as Engel and Kleinman have journeyed from a place of not

taking into account a patient’s perspective and faith, to a place where they are

convinced of the need to do so. I would argue that they provide an example to the legal

profession of the journey that they too need to make if room is to be made for the

perspective and faith of litigants in legal cases. Thirdly, I would argue that the

biopsychosocial, patient-centred and meaning centred models could be adapted and

applied in legal cases in order that the perspective and faith of an individual litigant

could be accommodated. I will return to this in Chapter 5.

Having outlined four medical explanatory models, and the four narrative genres of

illness story recounted by Hopewell I will discuss how they might interact.

Section V - Interaction and responses to competing models

a) Interaction of models

The four medical models are set out in Table 1 and the four narrative genres recounted

by Hopewell are set out in Table 2 below it. It is important to remember that all of these

models may be inchoate, implicit and fluid. It is also important to remember that each

patient, family member and doctor will have their own unique model and therefore the
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models set out on Tables 1 and 2 are only highly oversimplified illustrations of the types

of model that are held.

(i) The Hopewell genres of illness narratives and the contribution of
the ‘integration’ model

What is illustrated in Hopewell’s story is that Christians respond to illness and suffering

in different ways and hold different concepts of God. For example, the romantic genre

of story sees God as active, the tragic genre of story sees God as passive, the comic

genre of story sees God as an abiding power, the ironic genre of story sees God as

mysterious or absent, and the ‘integration’ model that I began to outline seeks to hold

different concepts of God in tension. Each type of story will also tend to emphasise

different aspects of illness and the human person. The tendency in the romantic story is

to emphasise the spiritual aspect of illness and the human person, whereas in the tragic

and ironic stories it is the physical aspect of illness and the human person that are

emphasised. In ironic stories illness is understood as biological in origin, and does not

have a particular spiritual meaning for the patient. The focus of the comic model is

coming to terms with the illness. In the ‘integration’ model however, the human person

is understood as a body-soul unity, so that the physical and spiritual aspects of a person

are held in tension. Illness is understood as a physical reality that affects an individual’s

body, emotions, relationships etc, but also has spiritual significance within the context

of God’s story.

Finally, in Hopewell’s account the polar opposites (e.g. romantic-ironic) had difficulty

in understanding each other’s conceptual world. This has implications for anyone from

a hospital chaplaincy or wider church community who might consider acting as

‘interpreter’ or ‘mediator’ between stories.

(ii) Medical-to-medical

What is illustrated by the criticisms raised about the biomedical model, and the

subsequent development of other medical models, is that doctors are not in agreement

as to the nature and treatment of disease and illness. This has implications for all

patients and patient care. It also reveals that while many doctors understand that a

patient’s spiritual beliefs and practices are important in treating the ‘whole’ person, in

practice there are a number of barriers that may well prevent this from happening.
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(iii) Medical-to-Christian

Those holding medical models will engage to varying degrees with the different illness

narratives illustrated by Hopewell’s story. To what extent they will accommodate a

patient’s narrative will depend on the type of model held by both doctor and the patient.

A doctor who holds a biomedical model will interact and relate best to the ironic genre

of narratives and to a lesser extent with the tragic genre. But a doctor holding a

biomedical model in which there are no supernatural interactions or surprising

overcomings of evil and difficulties may find it particularly difficult to enter the

conceptual world of a patient holding to a romantic genre of story. The two models are

unlikely to engage in meaningful dialogue and will probably end up talking past one

another. I suggest that it is this particular combination of models that is most likely to

end in conflict. It will probably only be a doctor who holds a meaning-centred model

that will take seriously the romantic genre of narrative. Even then, the doctor will want

the patient to engage with the biomedical model, which the patient may or may not be

either willing, or able, to do. These interactions are illustrated schematically in Table 3.

Medical staff holding bio-psychosocial or patient-centred models are likely to

understand the importance of taking into consideration spiritual matters. If they have the

time, expertise and willingness to discuss these matters with patients they will do so.

They are likely to accommodate models based on tragic or ironic views of the world and

would be able to engage with the ‘integration’ model, but like those holding the

biomedical model they are likely to have more difficulty in accommodating a world

view based on a romantic genre of narrative understanding. A doctor holding to a

meaning-centred model is most likely to seek to ascertain the narrative/model of a

patient. Christian patients who hold any of the range of understandings under

consideration will therefore be heard and respected. But the doctor will expect the

patient and his or her family to hear and take on board the biomedical model.  The

doctor will then enter into a negotiation with the patient and his or her family. How

successful this is depends on time spent with the patient, the development of a

relationship of mutual trust, and a willingness on all parties to try to understand each

other’s position. I will now examine four possible responses to competing stories and

explanatory models.



- 122 -

Table 1 - Medical models

Table 2 - The genres of story for understanding illness in the James Hopwell story
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Table 3 - Interaction between Frye's narrative genres and the medical models
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b) Responses to competing narratives and models

(i) Exclusion

One response to conflicting stories is ‘exclusion’.165 The biomedical model illustrates

this. As disease in this model is understood in biological terms all other data tends to be

downplayed or ignored. A vivid illustration of this is a story recounted by Kleinman of

an exchange between a patient who has suffered with psoriasis for many years, and a

dermatologist.166 The patient held to a psychosomatic view of the relationship of life

stress to illness, whereas the dermatologist was only interested in the illness as far as it

gave him clues to the treatment of the disease. The recorded exchange between the two

revealed a patient who had difficulty getting her voice heard, and a consultant who

became increasingly irritated with the patient. I suggest that a similar situation is likely

to occur between a patient holding a romantic genre of illness narrative, with its

emphasis on the supernatural, and the struggle between good and evil, and those

healthcare professionals holding to a biomedical model. This is because those holding a

biomedical model will tend to downplay or exclude data of a spiritual nature. Likewise

those holding a romantic understanding are likely to downplay or exclude data of a

strictly scientific nature. Exclusion at best, leads to a lack of engagement where the

doctor and patient talk past one another. At worst, it can lead to the denying of the

legitimacy of the voice of the patient, or indeed the doctor.  As we have seen Engel and

a number of other writers have therefore suggested that the solution to this problem is to

include psychological, social and cultural data into the understanding of disease and

illness.

(ii) Inclusion

The bio-psychosocial model and the patient-centred model seek to treat the illness, as

well as the disease. The aim is for the doctor to engage in dialogue with the patient. It is

accepted that the patient’s spiritual beliefs are relevant for the purpose of treating the

‘whole’ patient.  However, it has also been noted that there are a number of obstacles,

(e.g. time constraints, lack of training, the holding of different beliefs or metaphors)

which often conspire together to prevent doctors from accomplishing this aim. A

response to this might be that too much is expected of doctors. While there is

undoubtedly an element of truth in this, I would also suggest that it is one thing to
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accept that spiritual beliefs are relevant, and another for dialogue to take place, or if it

takes place, for it to be effective.167 A fundamental problem is that while the bio-

psychosocial and patient-centred models include more data they do not alter the fact that

doctor and patient may hold different models, and, therefore find that they have

difficulty entering each other’s conceptual worlds. In other words the bio-psychosocial

and patient-centred models do not necessarily provide a mechanism or process for

dealing with the root problem of competing narratives and models. I will return to this

later in paragraph (iv). Before I do so I want to discuss the problem of whether there

should be a process of judging between narratives.

(iii) Judging between stories

What the four narrative genres and the ‘integration’ model reveal is that there can be

many competing stories.  How then should a Christian respond when faced with

competing stories?  How does a Christian choose which story to adopt? Stanley

Hauerwas and David Burrell have argued that adopting different stories leads to

different sorts of person. 168The ‘test’ of each story is the sort of person that the story

shapes. The choices that a person makes reflect his or her own concept of humanity.

What this means in effect is that any criteria for judging among stories, will, very

probably, not pass an impartial inspection. A fatal flaw in their argument one might

think. Undaunted, however, they caution against a counsel of despair, and suggest that it

is simply a reminder that on matters of judgement we consult more readily with some

persons than others, because we recognize them to be in a better position to weigh

matters sensibly.169 They have suggested the following criteria to compare stories. Any

story that is adopted will have to display: (1) power to release us from destructive

alternatives; (2) ways of seeing through current distortions; (3) room to keep us from

having to resort to violence; and (4) a sense for the tragic: how meaning transcends

power. The criteria are not to be understood as being the features that a story might

display, but instead, the effect upon those who allow the story to shape their lives. A

story (when well constructed) will help a person develop certain skills of perception and

understanding.

‘Stories, then, help us, as we hold them, to relate to our world and our destiny:
the origins and goals of our lives, as they embody in narrative form specific
ways of acting out that relatedness. So in allowing ourselves to adopt and be
adopted by a particular story, we are in fact assuming a set of practices which
will shape the ways we relate to our world and destiny.’170
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A number of criticisms have been raised about the criteria. To begin with, any criteria

will tend to reflect the story from which they are drawn. John Arras has also noted that

while one could quibble about the appropriateness of each criterion and the

comprehensiveness of the list, the basic problem is that there has to be resort to abstract

criteria to resolve conflicts among plausible stories.171 If one can pick and choose

criteria, then it appears that it is the criteria, and not the narratives that are fundamental

to the critical function of ethics.172 While acknowledging that the criteria suggested by

Hauerwas and Burrell appear to be idiosyncratic, Arras argues that they could be

translated into the language of principles and theory. The first and third of the criteria

could be recast as “nonmaleficence” (do no harm). The second criterion could be reread

as Marx’s stricture against “false consciousness”. Then a further criterion could be

added, the principle of “beneficence” with respect for individuality or personal

autonomy, or an ideal of human flourishing. The criteria would then resemble W. D.

Ross’s prima facie duties.173 Narrative ethics would then have to have recourse to a set

of independent criteria or principles based on the rightness of actions, or on the type of

character that a story might shape. The problem that Arras believes that this creates is

that it forfeits the supremacy of narrative over abstract principles.174 This highlights the

debate in bioethics between those who consider that principles are at the heart of the

moral life, and narrativists who understand communication to be at its core.

Another reason for keeping in mind the importance of principles as well as narrative is

that they could provide a useful counter-balance to ‘subjectivism’. Arras has noted the

post-modern trend for the petit recit or ‘little narrative’.175 Arras argues that the post-

modern observer seeks a kind of legitimation through the telling and retelling of stories,

instead of grounding or justifying discourses on traditional distinctions between fact and

fiction, knowledge and custom, truth and ideology. ‘It refuses to seek a final resting

place in some moral, social, or scientific bedrock that will put an end to disputation and

conversation once and for all.’176 For Arras the maxim that epitomizes this trend is that

‘we should always strive to keep “moral space” open for more dialogue.’ He argues that

this can lead to an “ethics of voice” that is concerned with who gets to tell the story.

Arras points to the work of Arthur Frank who in The Wounded Storyteller rescues

patients’ narratives of their illness experiences and encourages them to find their voice,

rather than submit to the reductionistic and objectifying categories of modern medicine.

In the end everyone gets to tell his or her own story. As Arras notes this might move

one to say, “Nice story, but so what?” What is the connection with the telling of the



- 127 -

story and “the truth”? 177 The issue that Arras has with Frank is the way in which Frank

privileges the “little story” and the individual’s search for coherence, over a central

function of ethics as traditionally conceived, which is the passing of judgement on

actions, policies, and character traits.178 As Arras points out, some stories that are

internally coherent may yet be morally repugnant, and fit objects for moral

disapproval.179 He also argues that the temptation to fetishize the “little narratives” can

be at the expense of broader social understanding and critique. While acknowledging

that there is an important place for patients’ illness narratives within the often stifling

modernist medical culture, Arras warns that the overemphasis on the “little story” can

render us ‘purblind to larger social patterns, and events that must be grasped and

understood, if we are to achieve a fully rounded and adequate picture of our social

world.’180 Arras suggests that Frank, ‘should be concerned not just with the individual

stories, but also with larger sets of relationships or recurring patterns that might cast

new light on these stories and suggest common strategies for social improvement.’181

For Arras the challenge is that ‘we all need to think much harder how to acknowledge

our individuality and situatedness without the possibility of abandoning social criticism.

Instead of just noticing (and even celebrating) our differences, we also need to

understand how our differences are intertwined in a larger social tapestry.’182

Another reason for retaining an element of evaluation and critique of individual stories

is provided by John Hardwig 183 who has, like Arras, noted that there is a preoccupation

with autobiography, or more particularly, the stories of patients’ lives and their

illnesses, in narrative bioethics. Hardwig argues that autobiographies are both

epistemologically and morally suspect. He points to four epistemic problems: (i)

ignorance; (ii) innocent mistakes; (iii) self deception; and (iv) lies. There are many

things that a person does not know about the events that affect their lives. A person can

never be in the position of having all the available information upon which to base an

autobiography. The story that one tells is reliant upon the information that one has at the

time and one’s interpretation of events. Some events cannot be fully explained without

information from others. According to Hardwig an autobiography is therefore

epistemologically limited by ignorance and the information available. Hardwig points

out that these are failures to know others completely enough. Another more important

problem, however, is that there is always much that a person does not know about him

or her self. Innocent mistakes can be made because a person does not know him or her

self very well, or what they want in a particular situation. Another problem with
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autobiography is that a person tends to cast him or her self in a favourable light. Self-

assessment and self-judgement is seldom the most accurate guide. Another issue is that

a person will tell different stories for different audiences. Some or all may be true or

may be inaccurate. Hardwig refers to the work of Joanne Lynn who writes that some

seriously ill and dying patients are desperately trying to be a “good patient”.184 They

want to do a good job of dying in front of doctors, family and friends – their audiences.

Hardwig argues that if Lynn is correct then the autobiographies of terminally ill

patients, including their statements about what treatment they want, will usually be

shaped by their desire to meet the norms and expectations of different audiences.

Another group of issues associated with autobiography is lying and self-deception. A

person is more likely to convince another of the truth of a story if he or she believes it.

Lying can therefore lead to self-deception. Likewise, the desire to make a favourable

impression can also have the effect of creating confusion between what a person wants,

and the other person’s expectations. Hence it may be difficult to judge when a patient

makes a decision about treatment whether it is what they want, or whether they want to

want what others expect, or indeed whether they know what they want.185

Hardwig points to another reason for concern with reliance on autobiography, and that

is that it can lead to two forms of oppression.186 In an autobiography the patient will

tend to see him or her self as the main character. In reality however, the patient is not

the only character in his or her story. The story of a patient’s life includes many

characters. Hardwig acknowledges that reliance on the autobiographies of patients

reflects and reinforces patient-centred bioethics, and seems entirely justified and noble

as the aim is advocacy for the vulnerable. But he points out that in focussing on the

patient’s story there may be a tendency to ignore or dismiss the ramifications on the

lives of the rest of the family. This can lead to the silencing of family members.

Decisions are then made on the basis of the patient’s interests, and his or her story, at

the expense of members of the patient’s family. The effect of such decisions is to treat

the patient’s family as of marginal importance, bit players in the patient’s story. The

inference is that they are patient support systems and their interests are morally

irrelevant.  Hardwig’s complaint is that in a patient-centred ethic the question is not

asked whether it is morally legitimate to impose such burdens on the family.  Further,

that a patient-centred ethic requires the patient’s interests to be placed above all other

interests.187 While I am sure that most healthcare professionals would disagree with

Hardwig and argue that they try to consult with family members and take their views
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into account when decisions are made, the dangers that Hardwig illustrates and warns

against are certainly not only possible, but may well be a reality in some cases.

Hardwig also argues that another form of oppression is where a person is forced to live

as a character in someone else’s story. This flows from the fact that we are not just

tellers of stories, but also active agents living our lives. We all attempt to live out a

script and in order to fit recalcitrant reality into that story we can either employ

deception or self-deception, or we can shape reality to fit our story. But it can become a

form of oppression if we attempt to force others to live as characters in our stories.

Hardwig suggests that this tends to happen in family settings but points out that it can

also affect outsiders. For example, the frustration felt by a doctor and nursing staff in

providing futile medical treatment ‘can be as a result of the professional debasement

that can result when health professionals are forced to play an assigned role in the

patient’s or family’s preferred story.’188 This can create a situation where there is a

fundamental loss of freedom and autonomy, and the other is deprived of the opportunity

to author his, or her, own story.189

Given then the distorting effects that overemphasis on a single autobiographical story

may have, it is important to consider the value of comparing stories. Comparing stories

can reveal and challenge ignorance, innocent mistakes, self-deception and lies, and

guard against oppression. It can provide the opportunity for different voices to be heard,

different points of view to be put forward and for explanation and understanding to take

place.190 Comparing stories can also reveal expectations, values, beliefs, power

relations, motives and fears, points of agreement, as well as points of disagreement, and

can do more work than principles alone.

‘If moral activity …. is not simply what people end up agreeing on, but how they
come to agreement and how each party goes away feeling about the agreement
(in terms of the degree to which one’s integrity and dignity having been
preserved), then it would appear that the story and counter-story have the power
to do a great deal more moral work than the principles, and the work gets done,
at least in part because the narratives provide good reasons why the actors
should do as they do.’191

Another reason for comparing stories is that not all stories are equal as some provide for

human flourishing in a way that others do not. Hauerwas and Burrell allude to this and

provide criteria that seek to compare stories and a way of seeing through distortions. H.

L. Nelson argues that in order to critique a story you need a different story, a counter-
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story.192 A counter-story is needed to illustrate what is wrong or deficient in the original

story.193 Comparing stories can therefore be a valuable exercise in listening, dialogue,

evaluation and critique. However, stories can only positively be compared when the

tellers of the stories have similar amounts of power in the situation. This again reveals

the weaknesses of a purely biomedical model, in which the clinicians are regarded as

having the knowledge, and are the controllers of the resources – just as also it shows the

weakness of a model in which the views of the patient’s minister is sovereign over all

other influences.

(iv) Story and counter-story: listening, dialogue, evaluation and
critique.

The meaning-centred medical model appears to offer a process of listening and dialogue

whereby the stories of medical practitioner, patient and family can be compared and

evaluated. The originator of the model, Kleinman, was wise enough to understand that

for dialogue between doctor and patient to be effective it needed certain prerequisites.
194 Stories require time, patience, trust, empathy, understanding, and good listening and

communication skills. The meaning-centred model is therefore geared toward the care

of the chronically ill, where the doctor is likely to see the patient on a number of

occasions over an extended period of time. This provides time for the patient to tell his

or her story, but for this to happen requires an environment where a relationship of

mutual trust has developed. The doctor listens to the patient’s story, conducts a mini-

ethnography,195 takes a brief life history of the patient,196 and ascertains the explanatory

model of patient and family. The doctor must also be willing to explain his or her own

explanatory model in such a way that the patient can understand.197 The doctor is then

ready to engage the patient and family in negotiation. At the very least the doctor should

show respect for the patient’s explanatory model. The challenge for the doctor is to

engage with the patient as colleagues involved in care as collaboration.198 The doctor

begins by comparing the explanatory models and determines points of disagreement.

The doctor must then encourage the patient and family to respond to his model, hear

their criticism and actively help them to negotiate areas of conflict. As part of the

negotiation the doctor must expose his own uncertainty and limits of understanding.199

The doctor must also examine his model (and like the ethnographer) be aware of his

own personal and professional biases that might adversely affect treatment.200 As

Kleinman summarises,  ‘The negotiation may end up in a compromise that is closer to

the patient’s position, or closer to the doctor’s position, or may be a joint lesson in
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demystifying professional and public discourse.’201

On the face of it the meaning-centred model acknowledges and addresses the issues that

prevent the bio-psychosocial and patient-centred models from being effective, and it

aims to facilitate dialogue. Kleinman is helpful in suggesting that doctors should be

aware of their own explanatory models. I would suggest however, that he is probably

overly optimistic to expect medical practitioners to be aware of personal and

professional biases that may adversely affect treatment, let alone to compromise their

professional position.  That is not to say that it cannot be done, merely that it is not easy

to achieve. Another point to note is that dialogue in this model is predominantly aimed

at accommodation within an overall Western biomedical cultural framework. The

biomedical framework appears therefore to be the dominant story into which all other

stories, including the Christian and other faith stories, are accommodated. The effect is

that the underlying assumptions and presuppositions of the Western biomedical

framework are not necessarily challenged or critiqued as effectively as they could be if

stories were regarded as operating on an equal playing field. However, in the meaning-

centred model there is the potential for the stories/models of doctor and patient and

family to interact in a way that could possibly transform both. Whether this can be

achieved in practice is, of course, another matter.

As there is a continual negotiation of meaning that takes place between doctor and

patient there will inevitably be occasions when misunderstandings occur and disputes

arise over treatment. In the next section I will outline the role of the Christian

Healthcare Chaplain and explore ways in which the chaplain might be able to help to

resolve misunderstandings and disputes that arise involving issues of faith.

Section VI – The role of the Healthcare Chaplain

In a hospital there may be many pastoral carers, Christian and non-Christian, ordained

and lay, and they may include family, friends, and colleagues of a patient, as well as

chaplains and chaplaincy volunteers. While many Christians will visit and care for the

sick, the Christian healthcare chaplain has a unique position and role, because he or she

provides pastoral care not only to the patient, but also to the patient’s family, and the

healthcare staff.
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‘Since the advent of the NHS in 1948 the primary role of chaplains has been
widely accepted as meeting the spiritual needs of patients, carers, staff and
students. …. hospital chaplains are ministers to organizations and those who
constitute them. This scope gives chaplains a unique position in a hospital
….’202

Where the primary focus in healthcare is on the patient’s physical state and what must

be done to preserve it, the chaplain’s presence is a reminder that a person and his or her

life has other dimensions.203 Specifically, the chaplain is a reminder of the spiritual

dimension,204 and symbolizes and represents the community of faith. Part of the

Christian healthcare chaplain’s pastoral function includes the “ministry of presence”.205

This is a reminder of God’s faithfulness and presence to his people especially in times

of distress and great need (Is. 43: 1-4), and of Jesus, Immanuel – ‘God with us’ (Mt. 1:

23). In Suffering Presence Stanley Hauerwas argues that medicine needs the Church

because of this ability to be present with the sick.

‘Because of God's faithfulness, we are supposed to be a people who have
learned how to be faithful to one another by our willingness to be present, with
all our vulnerabilities, to one another.  For what does our God require of us other
than our unfailing presence in the midst of the world's sin and pain?  Thus our
willingness to be ill and to ask for help, as well as our willingness to be present
with the ill is no special or extraordinary activity, but a form of the Christian
obligation to be present to one another in and out of pain. …. Thus medicine
needs the church not to supply a foundation for its moral commitment, but rather
as a source of the habits and practices necessary to sustain the care of those in
pain over the long haul.  For it is no easy matter to be with the ill, especially
when we cannot do much for them other than simply be present.’206

Often the most appropriate response to serious illness and suffering is silence. This is

illustrated in the story of Job, where after Job’s calamitous loss his friends sat with him

for seven days and seven nights and did not utter a word, ‘for they saw that his suffering

was very great’ (Job 2: 13). A pastoral carer may at first remain silent and just ‘be

present’ with patient or family in their time of need.  The ministry of ‘presence’

however is more than just ‘being there’ it is being available with one’s total awareness

and listening self.’207

‘Listening involves more than just hearing the words. It means being attentive to
the emotional communication that accompanies the words. It means listening for
the nuances that may give clues to the particular, private meanings that govern a
person’s inner life. It means listening for inner conflicts, unspoken desires,
unspeakable fears, and faint hopes.’208

This creates a space for the patient or family to tell his, her or their story.209

‘In their work, chaplains pay close attention to the patient’s story and their
concerns around meaning, purpose, ultimate significance, suffering and death.
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These are spiritual questions, which, sometimes voiced only to the chaplain,
assist in determining the patient’s underlying values and consequent choices in
the face of difficult dilemmas. Usually, a chaplain meets a patient or family, the
story is told, and the chaplain learns how they perceive the illness. Chaplains are
trained to listen with a particular sensitivity that allows them to draw out the
narrative. Sharing one’s story can contribute to healing, even if it requires the
storyteller to come to terms with the inevitability of death.’210

The chaplain may utilise aids such as a genogram211 or ecomap212 to facilitate the telling

of the patient’s story, and to place the story within the context of family, and wider

relationships. Alternatively, the chaplain might use a framework of questions or

prompts within which to explore spirituality more generally. This provides a focus to

establish some key aspects of a person’s spiritual needs,213 including the significance of

beliefs in the experience of injury or illness, and in making healthcare decisions.214 This

is similar to the approach suggested by Kleinman to ascertain the explanatory models of

patient and family.215  By drawing on the work of Kleinman, John Patton likens the

work of the pastoral carer to that of mini-ethnographer.216

‘The task of ethnography is to discover the story of a particular group of people.
The ethnographer attempts to understand their myths, rituals, and daily
activities.  The key ethnographic task is observation, and the ethnographer is the
one who establishes relationships of trust and collaboration in which further
observation can be conducted. The ethnographer is particularly skilled in
drawing upon knowledge of the context to make sense of behaviour.  The
interpretation made will benefit from the ethnographer’s having one foot in the
culture being studied, and one foot outside it.’217

‘The good clinician or pastor is a “mini ethnographer” because he or she takes
on these tasks for an individual, family, or small group rather than for the whole
tribe or culture.’218

By their training chaplains are aware and in touch with their own story and spirituality,

and are therefore more likely to hear it in another.219 Chaplains are also in a position to

hear the stories told not only by patients and their family, but also those told by

healthcare staff. The chaplain is in a unique position to gain insight into multiple

perspectives, and may be called upon to interpret.

‘Chaplains also function as ‘Interpreters of texts’. … This could never be more
true than in the multi-faceted world of the NHS. Chaplains work across the Trust
and must understand the languages of different groups; doctors, nurses,
administrative staff, assistant staff, other faith groups, patients and families.
Frequently they are called to translate for patients who do not understand the
medical jargon, for staff who do not understand patients’ spiritual pain language,
for families confused by hearing too many voices giving conflicting
information.’220
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The Christian healthcare chaplain is a bearer of God’s story and the Christian

tradition, as well as being a member of the community of faith, and is therefore in a

position to be able to interpret and translate the faith of the Christian patient and family

to the healthcare team. The chaplain may also be able to help the patient to articulate a

particular belief in such a way that the healthcare team have a clearer understanding of

the issues involved.221 Or the chaplain may act as an advocate for a patient or family.222

The chaplain’s role of translator has been described as ‘standing in middle ground’

‘occupying a gap’ and occupying ‘the uncomfortable space between two languages,

between two ways of seeing things, or between two points of view.’223 Iain Macritchie

explains what this role of translation involves.

‘It is essentially spiritual, in that it is primarily the discovery of meaning.  The
most basic task of a translator is to say, as clearly as is possible, what something
means.  For the chaplain this involves discovering, uncovering, and recovering
the meaning in any given situation, in any given dialogue, or gap, which is
essentially a spiritual exercise.  Closely related to this is the preservation of
personhood.  When so much else in the hospital environment is robbing the
individual of that sense of individuality and personhood, again, it is the
essentially spiritual task of the chaplain, as translator to affirm, in the very act of
translation, an individual's uniqueness and personhood.’224

In Section III I argued that stories provide a window onto the conceptual world of the

one narrating them. The stories that the chaplain hears, interprets and translates may

reveal potential areas of misunderstanding or conflict, and the chaplain may be able to

facilitate dialogue between the parties.

‘Chaplains also …. act as mediator between patients, families and staff when
there is a misunderstanding or disagreement about the course of treatment. Many
times such conflicts arise because of lack of communication, and often “ethical
dilemmas” are embedded in them. Chaplains have training and experience in
understanding the underlying dynamics that may be fuelling such a situation.
For example, in the case where a family is pushing for inappropriate treatment,
the chaplain will work to help them accept the inevitability of death. At times
power struggles can happen between families who want one course to be
followed and staff who want another. The chaplain is in a position to mediate
and diffuse such struggles, facilitating conversation and understanding before
the issue escalates to the level of a complaint or legal action.’225

If the underlying problems relate to ethical issues then the chaplain may be able to

explore the issues with patients, family and healthcare team. Pastoral care includes

guidance, which may range from being able to create a space where issues can be

voiced, and supporting the patient or family while they are trying to come to a

decision,226 to outlining and discussing with patient or family the various options.
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Some conflicts however are not easy to resolve. The conflict may be the result of the

interaction of the stories held by the patient and/or family and healthcare staff.

Embedded within the stories are explanatory models that include concepts of illness,

disease, the human person, the doctor-patient relationship, suffering, death, miracles and

God. The Christian healthcare chaplain is in a unique position to be able to listen to the

various stories and ascertain the root of the conflict. It may be that there is a mismatch

of expectation because the parties hold different understandings of the doctor-patient

relationship.   It could be that a doctor holds a biomedical model and the patient or

family hold a romantic genre of narrative, relying on supernatural interventions to

resolve their struggles. The conceptual world of the patient or family that is revealed in

their story will provide clues as to what is at stake for the patient or family. It may

reveal strong emotions like fear or grief that need to be acknowledged and expressed,

before a consensus on treatment can be achieved. Alternatively, the conflict may be the

result of how a patient or family interpret a particular biblical image, narrative, or belief.

Often it is the way in which concepts are interpreted that leads to conflict. Connors and

Smith have proposed that re-imagination or reframing may help to diffuse conflict in

such situations.227 Re-imagination is a “lens widening” process that is based on the

assumption that the religious belief or conviction that has led to the impasse is grounded

in one, or a few particular images, or an image that has been interpreted literally. A

particular image may not be false, just incomplete. Biblical images are therefore best

understood in concert with those images, symbols and stories that point to a wider

truth.228

Connors and Smith accept that widening religious imagery is a delicate process, and

that it would be inappropriate to manipulate religious images and symbols merely to

browbeat a patient or family into submitting to what the doctor advises. However, they

also suggest that it is equally inappropriate for a healthcare team to be held hostage by a

patient or family. The effort to widen religious imagination is therefore grounded

ethically in a communal context. They point out that while it would be quite wrong to

forget that end-of-life choices are profoundly personal choices made by patient and

family, it would also be wrong to forget that they are also communal (including

religiously communal) and social.229

I would suggest that the Christian Healthcare Chaplain could play a significant role in

the process of re-imagination. An illustration is a case where a patient who was



- 136 -

terminally ill was being fed through a feeding tube. The healthcare team advised the

patient that further treatment would not alleviate her condition and that the tube needed

to be removed. They ask for the patient’s consent to remove the tube. The patient was

extremely distressed and the healthcare team called for the chaplain. The chaplain

listened to the patient’s story and ascertained ‘what was at stake’ for the patient. It

transpired that the patient’s distress was caused because she had interpreted that by

giving her consent to the removal of the tube she would be “killing herself.’ This was

deeply distressing for her as it was against her religious beliefs. The chaplain also

discovered that the only thing left in life that gave the patient any pleasure was eating.

The chaplain suggested that perhaps the removal of the feeding tube could be

interpreted in a different way - as the opportunity for the patient to enjoy the only

pleasure left to her, a proper meal. The patient’s interpretation was ‘reframed’, her

spiritual distress was relieved, and the conflict between patient and the healthcare staff

was resolved.230 In this case the chaplain understood the underlying religious belief and

‘reframed’ it without recourse to biblical stories or images. In other cases recourse to

biblical material may be necessary.

To explain how this might take place I will draw on the work of Charles V Gerkin and

Walter Brueggeman. Gerkin points to the importance of stories in pastoral care, and in

An Introduction to Pastoral Care he sets out a narrative-hermeneutic model of pastoral

care.231 This model ‘emphasises the human penchant for structuring life according to

stories, and the power of interpretation to shape life and express care.’232 Gerkin locates

pastoral care in the centre of the dialogical space between the communal story of the

Christian community, and the many life stories of those who are related to the

community.  The role of the healthcare chaplain in this model of pastoral care is to

facilitate a dialogue between the life story of the patient and the Christian story. Gerkin

accepts that there is a tension or dialectic between the life stories and the Christian

story. This is because although life stories will be drawn from larger cultural stories,

including the stories of religious community, they have a particularity of their own.

‘The images and meanings attached to those stories have been given a particular cast by

the life experiences of the individuals, families, and other groups involved.’233 There

will never be a perfect match between any particular life story and the Christian story.234

Likewise, I would argue that there is never a perfect match between the illness story of a

patient and/or family and the Christian story.
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How then might the chaplain bring the patient’s illness story into dialogue with the

Christian story in a way that re-imagination can take place? To a large extent this will

depend on the need of the individual patient and family. There is no one formula that

can be applied in every case. Instead, the chaplain must listen to the patient’s story and

try to ascertain what is at stake for a particular patient and family. The approach must be

tailored to fit each individual. If the root of the conflict relates to a particular biblical

image or concept, then one approach might be to carefully and sensitively suggest an

alternative in order to help provide the patient or family with a different perspective. I

would suggest that a helpful tool in this process might be the ‘integration’ model that I

have outlined in Appendix ‘A’.

Connors and Smith suggest that the most effective settings for re-imagination are not

hospitals, but churches and places of worship. Another approach that might facilitate the

process of re-imagination is for the patient or family to attend the liturgy in the hospital

chapel. It is in this setting that the patient and family are reminded of God’s story and

the many images and symbols of God’s loving care. David Lyall draws on Walter

Brueggemann’s work on imagination to make the following point.

‘It is the telling of the Christian story and the celebration of the liturgy which
provide the material that ‘funds’ the imagination and which enables pastoral care
to be transformative of human lives.’235

The Christian story has the power not only to widen narrow concepts or images, but

also to transform the patient’s story through re-imagination. For Brueggemann ‘pastoral

care is essentially a liturgical enterprise’ and so he encourages those receiving pastoral

care to regularly attend the liturgy of the pastoral care community.

‘The theological ground for such a practice is that health does not emerge out of
the immobilized parishioner or out of the wits of the pastor, but out of the
memory of the tradition that has long mediated life and health in the
community… The liturgic act intrudes a ‘third voice’ into the pastoral
conversation – the voice of the Gospel.’236

It is through the liturgy that the story of God in its many forms (bible readings, creeds,

prayers, hymns, Eucharist and blessings) is read, spoken, sung, heard and enacted by

patient and family. If pastoral care is understood as located in the dialogical space

between the Christian story and the life/illness story of the patient then the liturgy is an

important part of that pastoral process. It is through the liturgy that the Christian story

and the life/illness story of the patient are brought together and into dialogue. The

liturgy therefore provides a sacred space where re-imagination and transformation can
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take place.

As the chaplain is not part of the clinical team she has neither clinical responsibility, nor

power, and therefore is in a unique position. During the decision-making process it

would therefore be possible for the chaplain to ask pertinent questions such as: is the

suffering that the patient is experiencing ennobling? Is it manifesting the fruits of the

Spirit, and bringing the patient and family closer to God, or is it demeaning, eliciting

only impatience and lack of love? Likewise, is the treatment that the healthcare staff

administering drawing out new reservoirs of care and understanding in the clinical team,

and will it elicit a more loving response to the next patient, or will it put the service

under further strain? The requirements of decision-making in healthcare will tend to

commend a consequentialist approach within a deontological or principlist framework.

The chaplain can operate in part as a kind of virtue ethicist.

In many cases the support that is offered by the Christian healthcare chaplain is

welcomed, and can help patient, and or family, to navigate the complex emotions

associated with terminal illness, and the difficult decisions that may have to be made

concerning medical treatment. In the majority of cases the very fact that someone like

the chaplain makes time and space to hear the story of patient and family will help to

diffuse potential conflicts. But there will always be a small minority of cases where the

relationship between patient, and or family, and healthcare staff breaks down, or where

the strategies that I have suggested in this chapter do not work. In those cases I would

suggest that there are two potential courses of action. The first is that the parties could

be referred to mediation. The alternative is that one or other of the parties can make an

application to the High Court for a decision to be made by a High Court judge.

Conclusion

The medical profession have become increasingly aware of the role of culture and the

importance of taking into account a patient’s culture, beliefs and values, as well as a

patient’s perspective on his or her illness. This is because culture shapes the way a

patient understands a wide-range of healthcare issues. Faith can also act like cultural

beliefs in that it can shape how a patient understands concepts such as health, sickness,

suffering, the human person and death, and it can also affect a patient’s decisions about

treatment. Medicine is like a cultural system in that it has its own language and practice
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that needs translation, interpretation and negotiated with patients. There is therefore a

continual process of negotiation of meaning that takes place between doctor and patient.

The significance of culture in legal cases is that Law, like Medicine, is a cultural

system in that it has its own language and practice that needs to be translated,

interpreted and negotiated with disputants. Similarly, culture and faith can shape the

way a disputant understands and responds to a particular dispute. Consequently, a

continual process of negotiation of meaning takes place between disputants, and

between disputants and the judge in cases that involve issues of faith.

Narrative plays an important role in the process of negotiation of meaning. Narrative is

a way in which human beings order and make sense of experience. In the doctor-patient

relationship both doctor and patient draw on narratives to make sense of the patient’s

illness. Narratives provide a window onto the conceptual world of another, but as the

story of James Hopewell illustrates it may not be easy to enter or understand that world.

However, I have argued that the analysis of narratives provides a way in which sticking

points in disputes could be identified. I have also argued that narrative plays a role in

the negotiation of meaning in legal cases in that each disputant will inevitably begin by

describing a dispute by telling their story. Similarly, disputants will make sense of the

dispute through drawing on personal, cultural and sometimes spiritual narratives. I will

return to this issue in Chapters 4.

Just as patients draw on narratives to make sense of illness, the medical profession draw

on narratives to make sense of disease. Doctors who have seen the need for this have

devised models that enable the perspective and faith of their patients to be taken into

account in the doctor-patient relationship, and in decisions about a patient’s healthcare.

Analogous models need to be devised by the legal profession and I will return to this

issue in Chapters 5 and 6.

What the story of James Hopewell and my discussion about the interaction of doctor-

patient narratives reveals is that some narratives are more likely to cause

misunderstandings and dispute than others. The role of the Christian healthcare chaplain

illustrates that representative of faith communities could play a significant role in

helping to resolve misunderstandings and disputes that involve issues of faith in

healthcare. I have also argued that this also points to a wider role that representatives of
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faith communities could play in helping to resolve other types of disputes through, for

example, the process of mediation, or by assisting judges in helping to resolve disputes

that end up in the law courts. I turn to the issue of mediation in the next chapter.
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Chapter 4 -

Mediation – A way of making room for faith?

In the last chapter I examined how doctors such as Engel and Kleinman have journeyed

from a place of not taking into account the perspective and faith of their patients, to a

place where they are convinced of the need to do so. I argued that the negotiation of

meaning is an example to the legal profession of a reason why room should be made for

the discussion of issues of faith of individual believers. I argued that Engel and

Kleinman’s models could be adapted and applied in legal cases and I will return to this

topic in Chapters 5 and 6. In this chapter I will examine and discuss another example

that is closer to the legal profession, and that has provided a challenge to the

profession’s monopoly on dispute resolution, and the way in which the profession

understands and addresses conflict. In Chapter 1 I argued that one of the reasons why

persons of faith experience difficulties in the English law courts is because conflict is

understood and addressed in narrow legal terms. In this chapter I will examine how

conflict is understood and addressed through the process of mediation, and consider

whether it might provide an alternative way of dealing with disputes that involve issues

of faith, rather than the disputants having to go to court. Also whether in mediation the

perspective and faith of disputants would not just be heard and respected, but also taken

into account in the decision-making process.

Mediation, put simply, is a process where an impartial third party assists the parties in

dispute to resolve their differences. It is an ancient method of communal dispute

resolution that can be found in many cultures including those of the Bible.1 I will briefly

outline in Section I the historical and biblical roots of mediation, the reasons why it fell

into disuse, and the reasons why it re-emerged in America and the UK in the 1960’s and

1970’s. In the UK today mediation is employed in disputes involving small claims,

commercial agreements, neighbour disputes, and, since the Family Law Act 1996, in

family disputes.2 It is therefore not a new concept, but since its re-emergence the

concept has developed and changed. In Section II I will compare and contrast four

different models of mediation and outline their strengths and weaknesses.  Then in

Section III I will discuss the advantages and disadvantages of mediation for persons of

faith. Finally, I will argue that the use of mediation could be extended and employed as
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a way of addressing some disputes that involve issues of faith. Depending on the model

of mediation employed, it is a process that could provide room for the faith of a

disputant not only to be heard and respected, but also to be taken into account in the

decision-making process. It is also a process that could provide room for representatives

of faith communities to either act as co-mediators or speak in support of a person of

faith. Although the concept of mediation envisaged in New Testament teaching differs

in several key respects from modern models of mediation, a further advantage of

mediation for Christians is that it has its roots in biblical teaching, and it provides a way

for Christians who do not want to go to law to try and settle disputes. However, I

concede that there may be some cases where mediation may not be available, or may

not succeed, or may not be appropriate, and that these cases will end up in the English

law courts. I will therefore address this situation in Chapters 5 and 6.

Section I – Mediation – roots, use, disuse and re-emergence

In small-scale communities or kinship-based communities mediation was a way of

maintaining community solidarity and ensuring collective survival.3 In these

communities there was a high level of shared beliefs and values and normative

agreement. When there were disputes or transgressions against the norms of the

community it was often perceived as a threat to the community. It was therefore crucial

to resolve disputes and restore harmony. Conflict resolution took many forms, some

punitive; others involving conciliatory measures, but a common theme was that a

respected member of the community was invited to help those in dispute to settle their

differences.4 Mediation in these communities was not an alternative to law, but instead,

the dominant form of dispute resolution.5

The concept of mediation can be found in the Bible. In the Hebrew Bible Joab sends a

wise woman from Tekoa to mediate between king David and his son Absalom (2 Sam.

14: 1-23).6 In the New Testament the term ‘mediator’ is applied to Christ, who is

described as, the ‘one mediator between God and humankind’ (1Tim.2: 5). Christians

believe that Jesus, through his life, death, and resurrection, has reconciled humankind

and God, and provided a way for humankind to have a relationship with God. In his

teachings Jesus taught that the root cause of conflict is ‘sin’, and the method of dealing

with ‘sin’ is through face-to-face dialogue, repentance and forgiveness (Mt. 18: 15-17).

Jesus urged Christians to settle matters with one another, rather than go to the law
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courts (Mt. 5:  25-26). Likewise, the Apostle Paul urged Christians to settle disputes

rather than go to court (1 Cor. 6: 1). Paul regarded Christians as already defeated if they

had to resort to lawsuits and be judged by unbelievers (1 Cor. 6: 7). Paul identified the

root of conflict as ‘sin’ and spiritual immaturity (1Cor. 3: 1-4). He taught that if

Christians were unable to settle their dispute, they should appoint another Christian,

one who is wise, to judge the dispute (1 Cor. 6: 5). This teaching faces Christians with

very specific challenges about how they deal with disputes, and it also raises a number

of questions. For example, have Christians been able to live without law, or is it an

impossible ethic? What about disputes with non-Christians? Why might Christians

have turned to the law?  Can Christians be faithful to New Testament teaching and still

go to law?

Jerold Auerbach in Justice Without Law begins to answer some of these questions.7He

writes about a number of communities in America in the seventeenth and early

eighteenth centuries including, Puritans, Quakers, utopians, Dutch settlers in New

Amsterdam, and merchants, who attempted to live without recourse to law, or at least

only resorted to law as a last resort.8 One such group were the Puritans who had left

England and settled in Massachusetts.

‘Their fundamental principle of association, expressed in one typical town
covenant was “everlasting love.” It required, paradoxically, exclusion of the
“contrary minded”; any “differences” must be mediated by members, not
consigned to lawyers. For Zion to survive in the wilderness according to Puritan
design, the dispute-settlement framework, like the holy experiment itself, must
be communal, not individual. Its spirit was religious, not secular; the style was
consensual, not adversarial.’9

Consequently, members of the community were dissuaded from seeking legal redress.

‘To sue a fellow church member, according to the Reverend John Cotton, was “a
defect of brotherly love.” By order of a Boston town meeting in 1635, no
congregation members could litigate unless there had been a prior effort at
arbitration.’10

Each church functioned as a court and dealt with a variety of disputes. However, there

was nothing in a church hearing that we would recognize today as due process.

‘The accused might bear the burden of proof; a minister might combine the
functions of judge and prosecutor; lawyers did not participate; there was no
provision for appeal. Instead, the entire congregation participated in a process
designed to reassert harmony and consensus…. Congregants were free to offer
information, opinion, and admonition, but the purpose of individual participation
was to encourage a collective congregational judgement, which would isolate
offenders, restore them to congregational fellowship, and thereby strengthen
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communal values. The sanctions of admonition and excommunication were
sufficient for this purpose.’11

Another group who tried to live without law were the Society of Friends or Quakers

who lived in Delaware. They resolved their disputes according to the procedure known

as the “gospel order” which was based on the teaching of Jesus in St. Matthew’s

Gospel.12

‘First, the complainant, “calmly and friendly,” spoke to the other party, trying
“by gentle means, in a brotherly and loving manner to obtain his rights.” If he
was unsuccessful, he reasserted his claim in the company of one or two other
“discreet, judicious Friends,” who were expected to act “justly and
expeditiously” to resolve all differences. That failing, they were to “admonish
and persuade” the parties to accept arbitration by disinterested Quakers. Refusal
to arbitrate diverted the dispute to the monthly meeting, which enforced the
norms of the holy community. …. The meeting appointed arbitrators; refusal to
abide by their judgement was an intolerable affront to the entire community….
The penalty was disownment by the society. Only after disownment could an ex-
Friend pursue a remedy at law.’13

Auerbach notes that although the Friends pursued peace and harmony they did not

always succeed. When they became involved in commerce and the pursuit of profit they

were inextricably drawn into the legal system.14  As a result, although Quakers rarely

went to law against Friends, they did often litigate as both plaintiffs and defendants in

disputes with non- Friends.15

By the beginning of the eighteenth century, however, Quakers and other Christian

communities were increasingly drawn into the judicial system to settle their disputes.

The reasons for this involved complex changes that were taking place in society.

Communities that were once close knit and which had a high level of shared beliefs and

values began to change as newcomers with different beliefs and values intermingled

with them.

‘Once the original bonds of unity unravelled, a cluster of values associated with
individualism found ready expression: opportunity, mobility and acquisitiveness.
With this transformation came the necessary context for litigation. If mediation
and arbitration tended to express the needs of those who were mutually bound in
continuing cooperative relationships, the legal process encouraged the clash of
individual differences and constant jostling for private advantage. The shifting
balance between non-legal and legal forms of dispute settlement reflected a
growing tolerance for conflict. Legalized disputation served those who asserted
claims and rights in a competitive struggle with their adversaries. Law also
provided a new framework for order and authority…in this sense law was an
alternative forum, serving a different set of interests than arbitration could
protect. Disputing individuals wanted to resolve private claims, not restore
communal cohesion.’16
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By the end of the eighteenth century courts came to be the primary way in which

disputes were settled because they were seen as the only institutions whose rules and

decisions were acceptable in communities who were not bound by a common moral

code.17  However, alternative methods of resolving disputes did not disappear

completely. Merchants continued to favour arbitration for its speed and low cost, and

some pious Christian groups continued to employ mediation.18

In the UK today Quakers still try to live without law and resolve disputes in their

meetings.19 More widely mediation and other dispute resolution mechanisms, such as

arbitration began to re-emerge in America and in the UK as alternatives to the court

system in the 1960s. Several complex social forces contributed to this development.

Frank Sander, for example, points to the struggles and conflicts in America in the

1960’s relating to the civil rights movement, and the Vietnam War protests.20 He argues

that these led to a lessening in tolerance and a tendency to turn grievances into disputes.

There was also an increase in the statutory creation of new causes of action, which

resulted in increased pressure on the court system. This, in turn, led to claims that equal

access to justice had been denied, and, in part, provided the environment where parties

tried to settle their differences through alternative dispute mechanisms.  Other

contributing factors included: the decline in mediating institutions such as the family,

church, and ward-healer, and the mood of anti-professionalism.21

Marian Roberts lists a number of reasons for the growth of family mediation in the UK.

‘The early growth of family mediation in Britain can be seen as the later
manifestation of that revival of alternative approaches to conflict and dispute
that occurred in the US, in the community justice movement, in particular,
arising from the social movement of the 1960s, of the ‘new consciousness’ that
challenged traditional attitudes and values in the context of dispute resolution (a
process memorably observed by Reich in The Greening of America, 1970).  The
values of mediation exemplified the spirit of the time - the importance of
respect, dignity, fairness, justice, reciprocity, individual participation, consensus
and party control.  The resurrection of these values countered a dominant,
prevailing value system characterised by adversarial processes, impersonality,
lawyer control and a rule-centred authoritarian command.’22

Roberts acknowledges, however, that the story of the modern growth of mediation, that

incorporates family mediation, can also be described in other ways, for example:

(i) ‘As a response to the ‘evolutionary demise’ of ‘conventional forms of
institutionalised searches for justice, in the form of the courts and trial ….
because they are failing to satisfy modern requirements for voice, justice and
conflict resolution’. 23
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(ii) ‘As symptomatic of the changing nature of state power in late capitalism,
manifesting both in the radically transformed nature of the courts developing
new strategies of dispute settlement and in the expansion of government
outwards to co-opt and shape a hitherto ‘private’ sphere of negotiation.’24

(iii) ‘As the struggle for recognition of a new professional group, offering an
innovative and different way of managing family conflict and disputes, one
involving the re-discovery of the universal and ancient triadic process.’25

(iv) ‘As the movement of recovery on the part of lawyers, fearing competition
and seeking to protect their traditional monopoly of control over dispute
resolution.’26

What point (iv) reveals is that the re-emergence of mediation challenged the monopoly

of the legal system and legal profession in dispute resolution, and also the assumption

that the courts were the only institutions that people with different beliefs and values

would accept to address their disputes. As a result some lawyers have responded by

training to become mediators.

With the re-emergence and growth of mediation has come change. Whereas mediation

was once embedded in a particular community it has become one of many different

methods of conflict resolution. Where once a respected or wise person in a particular

community was invited to act as a mediator, now there is a professional class of

mediators.27 Where once mediation was understood as a method of dispute that was

distinct from law and the legal profession, now the boundaries have become blurred.

Lawyers do not just refer clients to mediation - some lawyers have trained to become

mediators, and legal thinking has infiltrated some mediation processes.28 As these

changes have taken place different models of mediation have emerged with different

underlying ideologies, and it is these that I will examine in the next section.

Section II – Mediation - definition, models, and characteristics

In the introduction I described mediation as a process where an impartial third party

assists the parties in dispute to resolve their differences but it can be defined in a more

nuanced way.  For example, emphasis can be put on the process and on its voluntary

nature.29 Equally, different models of mediation have emerged, with different mediator

styles and underlying ideologies and normative approaches.
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There are four recognised models of mediation, evaluative, facilitative, transformative,

and narrative. Each model has a different normative approach to mediation and has

different views on conflict and the human person. An ‘evaluative’ model is the one that

is closest to a “rights-based” approach which focuses on the legal rights of the

disputants and attempts to achieve a resolution that meets legal criteria.30 This is similar

to the approach taken in court proceedings where conflict is framed in legal terms and

proceedings tend to be adversarial. The human person is viewed primarily as an

autonomous individual with legal rights. Evaluative mediation is like a court process,

but without the formality, and is therefore sometimes referred to as non-binding

arbitration.31 The mediator is likely to have expertise in the subject matter of the

dispute, rather than in mediation or negotiation technique.32 The role of the disputants or

their lawyers is to present persuasive arguments to the mediator and these arguments

will often take the form of legal arguments.33 The mediator will examine the facts,

weigh the evidence, and advise on the merits of the arguments before coming to a

decision, which is likely to reflect the legal rights of the disputants.34 Evaluative

mediation is non-binding because the disputants do not have to accept the mediator’s

decision and can still decide to go to court.35  The strength of this model is that the

mediator has expertise in the subject matter of the dispute.36 Evaluative mediation may

therefore be appropriate in cases where the dispute is a purely legal one, and where the

mediator is a solicitor or retired judge, and the disputants want to avoid the time and

expense of litigation. The weaknesses of evaluative mediation are that the focus is on

legal criteria, and an evaluative opinion may ironically hinder communication between

the parties, and between the parties and the mediator. This is because the parties in

anticipation of an evaluation may only put their best case forward, without

acknowledging the weaknesses or complexities in their case. They may be more likely

to approach the mediation from a positional bargaining stance, rather than be prepared

to think outside the legal box and consider other solutions.37 As the criteria for decision-

making is legal and the mediator makes the decision then this approach will probably

not provide any more room for the faith perspective of a disputant in the decision-

making process than would court proceedings. Also as the mediator decides, it does not

provide the disputants with skills for resolving disputes in the future, and it blurs the

distinction between mediation, arbitration and litigation. 38 Consequently, not everyone

agrees that evaluative mediation should be classed as mediation. Lela Love, for

example, argues that it is the disputants who should make the decisions in mediation,
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and she draws a distinction between the roles of an evaluator and a mediator.

‘Evaluating, assessing, and deciding for others is radically different than helping
others evaluate, assess, and decide for themselves. Judges, arbitrators, neutral
experts, and advisors are evaluators. Their role is to make decisions and give
opinions. In contrast, the role of mediators is to assist disputing parties in
making their own decisions and evaluating their own situations.’39

Some suggest, therefore, that evaluative mediation should be reclassified as ‘neutral

evaluation’ or non-binding judging.40

Facilitative mediation is closer to an “interests-based” approach which focuses on the

underlying needs and interests of the disputants, and considers a broad range of options

to resolve those needs and interests. 41 The resolution achieved from this approach may

therefore satisfy the disputants, but may not meet legal criteria.42  The theory behind an

“interest-based” approach is that if disputants are encouraged to explore their

underlying interests they are in effect defining the problem. The exploration is also

likely to reveal new dimensions of the problem, and help disputants who are at an

impasse discover shared interests, and a range of different solutions.43 It is therefore

sometimes referred to as the “problem-solving” approach. In facilitative mediation the

mediator’s role is to facilitate communication between the disputants, promote

understanding of the issues, and encourage the disputants to explore their interests and

evaluate their own situation.44 The mediator may not be an expert in the subject matter

of the dispute, but will often be a trained negotiator who will explore the various

options with the disputants, and may even discuss the strengths and weaknesses of the

disputants’ cases.45 The mediator will seek creative solutions that will be acceptable to

all the disputants, including solutions that may be outside of the legal normative box.46

But unlike evaluative mediation, or court proceedings, it is the parties in facilitative

mediation who decide if, and how, to resolve their dispute.47

The strengths of facilitative mediation are that it provides the disputants with

opportunities to talk and the possibility of reaching a settlement.48 It makes efficient use

of negotiation opportunities, 49 and this can be particularly helpful when disputants have

entrenched positions.50 There are indications that it is more efficient and cost effective

than court proceedings.51   The solutions to the dispute are not restricted to strict legal

rights. Consequently, a broader range of interests are considered and a broader range of

possible outcomes can be created, that may well be more satisfactory to the disputants

than a ‘rights-based’ or evaluative approach handed down by a third party.52 It would
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therefore be possible for room to be made to discuss the perspective of a person of faith

and any relevant issues of faith. As it is the parties who make the decisions issues of

faith could be given some weight in the decision-making process. However, whether

this would happen in practice will depend on the willingness and cooperation of the

mediator and both disputants. The weaknesses of facilitative mediation are that the

disputants may not reach a settlement and so the dispute may end up in court anyway,

and it requires a skilled mediator.53

Winslade and Monk have also drawn attention to four underlying assumptions on which

the problem-solving approach is based, and a number of critiques of those

assumptions.54 The first assumption is that conflict is based on a psychology that

focuses on the individual, rather than a psychology that begins with a social view of a

human being. Consequently, even in conflicts involving groups the model makes sense

of it in terms of individual psychology.55 They have pointed out that this individual

psychology does not sit well with cultures that emphasize collective responsibility

ahead of individual autonomy.56 The second assumption is that human beings are

regarded as motivated by internally generated needs that have their origin in human

nature. These needs are represented in mediation as interests. Implicit in this is the idea

that each party in the conflict is viewed as pursuing his, or her, own path of self-interest,

and the way to reach a settlement is by meeting those needs. As a result, the focus of

attention is taken away from cultural, collective, or relational aspects of personhood.57

The third assumption is that conflict occurs when needs are not met and that the way to

resolve conflict is by meeting the needs. The fourth assumption is that the mediator is

regarded as an objective, neutral third party. Consequently, if the parties have needs, the

mediator is neutral, and if the parties have interests the mediator is disinterested. If the

parties have substantive goals the mediator is only interested in the process and creating

the opportunity for a win-win resolution. They argue that the idea of a mediator as a

neutral disinterested third party is based on the model of the scientist-practitioner - a

detached, neutral observer who applies knowledge generated within modernistic

scientific traditions. The emphasis is on the generation and application of universal

truths. Consequently, issues of culture or gender contribute to the bias and distortion

that good models of practice seek to eliminate. They argue that in the light of a number

of critiques this view of a mediator is difficult to sustain.58

‘The idea of the mediator as neutral facilitator of the process, who “makes no
assessments, judgements, or value interventions” but is “wholly supportive of all
actors, and adopts a no-fault and neutral position” is now hard to hold.59 It
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makes more sense to see mediators as unlikely to be able to stand outside time
and space and their own culturally and historically located values. As they
respond to people’s stories, mediators are likely to select for emphasis some
perspectives over others, or to attune themselves to some people more than
others.’60

Winslade and Monk note that the idea that content and process can be separated and that

the mediator is viewed as a process facilitator who is impartial about content has also

been questioned.

‘Linda Putnam has pointed out how particular conceptions of process (for
example, thinking in terms of instrumental goals) influence the selection of
subject matter to be discussed or emphasized. She suggests that instrumental
goal-directed thinking leads to a privileging of “substantive issues over
relational and identity management aims.”61 Likewise, Joseph Folger and Robert
Bush have shown a “settlement orientation” to narrow the range of subject
matter that a mediation conversation can address.’62

Winslade and Monk also point to feminist critiques of neutrality.

‘They have focused their analysis on the construction of power in gender
relations and the failure of mediation to influence gendered privilege. Their
accusation has been that win-win solutions frequently simply reflect the pre-
existing power relations between the parties and that these relations are often
constructed according to patterns of privilege that are based on patriarchal
assumptions of how things should be. Thus patriarchal power, unless
specifically addressed in the mediation itself, gets reproduced in the outcomes
that flow from a so-called neutral mediator’s stance.’63

Winslade and Monk do not argue that the assumptions on which the problem-solving

approach is based are necessarily wrong, merely that the assumptions are ‘formed out of

an individualistic, needs-based discourse and that they constitute only one way of

viewing, judging, and making sense of the world.’64 They conclude that the critiques

point to a need for other models of mediation practice. This has led them to develop a

narrative model, which I will outline and discuss later in the chapter.

The third model of mediation is ‘transformative’. This was developed by Bush and

Folger who describe the theory of conflict that lies behind the model as follows:

‘According to transformative theory, what people find most significant about
conflict is not that it frustrates their satisfaction of some right, interest, or
pursuit, no matter how important, but that it leads and even forces them to
behave towards themselves and others in ways that they find uncomfortable and
even repellent. More specifically, it alienates them from their sense of their own
strength and their sense of connection to others, thereby disrupting and
undermining the interaction between them as human beings. This crisis of
deterioration in human interaction is what parties find most affecting, significant
– and disturbing – about the experience of conflict.’65
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Bush and Folger argue that if this negative cycle of interaction is not reversed, and if

parties do not regenerate a sense of their own strength, and some measure of

understanding the other, it is unlikely that a person can be at peace with themselves, let

alone the other. A person can be left disabled (lacking confidence, unable to function,

and with their ability to trust compromised), even if an agreement on concrete issues is

reached.66 They argue that the reason why people can be so affected and disturbed by

disempowerment and disconnection in a negative conflict cycle can be explained by a

relational view of human nature.67 This states that each human being senses both that

he, or she, is an autonomous agent with his, or her, own life story, and that he, or she, is

also a social being, connected to others in a web of relationships.68 In a negative conflict

cycle both aspects of a person’s core identity (autonomy and social connection) are

compromised at the same time - it violates a person’s identity – the sense of who they

are as a human being.69 What motivates a person to try to reverse the negative

interaction can be explained negatively, as a person wanting to get out of the inhuman

experience of negative interaction. But it can also be explained positively, as a person

wanting to reassert his, or her, sense of core human identity.70 This leads Bush and

Folger to argue that what parties want, need and expect from a mediator is help to

reverse this negative process and for constructive interaction to be restored.71 They

define transformative mediation as:

‘a process in which a third party works with parties in conflict to change the
quality of their conflict from negative and destructive to positive and
constructive, as they explore and discuss issues and possibilities for
resolution.’72

The critical resource for conflict transformation is found in the parties themselves –

their own basic humanity – their essential strength, decency and compassion as human

beings. 73  This is based on a relational theory of human nature:

‘that human beings have inherent strength (agency or autonomy) and
responsiveness (connection or understanding) and an inherent social or moral
impulse that activates these capacities when people are challenged by negative
conflict, working to counteract the tendencies to weakness and self-
absorption.’74

This can be contrasted with Christian anthropology that sees human beings as deeply

corrupted by sin, and only transformed by God’s redeeming power.

The transformative theory asserts that when these capacities are activated then the
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negative spiral of interaction can be reversed even without a mediator.75 The process of

changing the interaction from negative to positive involves the parties in empowerment

and recognition shifts.76 An empowerment shift involves a party moving from a sense of

weakness to one of strength, and where there are positive changes in self-confidence

and the ability for self-determination.77 A recognition shift involves a party moving

from being self-absorbed, to understanding and being open to the other party. 78 The

role of the mediator is to help assist the parties in identifying opportunities for

empowerment and recognition and to support the parties to make empowerment and

recognition shifts as they wish.79 The mediator focuses on the message-by-message

interaction of the parties. The model is a face-to-face dialogic approach to conflict

interaction and is communication- based, rather than a psychological approach to

practice.80 This is similar to the approach to conflict resolution found in the New

Testament teaching of Jesus (Mt.18: 15-17), although what is regarded as the root issue

of conflict, ‘sin’ is not addressed in the transformative model. Bush and Folger argue

that the relational view of human nature on which the dialogic approach is based, can

lead to a strikingly positive view of conflict interaction in that it offers the opportunity

to strengthen human agency and connectedness.81 They draw on the work of legal

ethicist Robert Burns who argues that conflict interaction can be moral conversation or

moral discourse. Burns quotes from the work of Hanna Pitkin:

‘The centre of gravity of authentically moral discourse is the conversation
between an agent and the one who is actually or potentially adversely affected
by his actions … Moral conversation provides a way of “healing tears in the
fabric of relationship and maintaining the self in opposition to itself or others …
[I]t provides a door through which someone, alienated or in danger of alienation
from another through his action, can return … The point of moral argument is
not agreement on a conclusion but successful [not strategic] clarification of two
people’s positions. Its function is to make the position of the various
protagonists clear – to themselves and to the others. Moral discourse is about
what was done, how it is to be understood and assessed, what position each is
taking toward the other, and hence what each is like and what their future
relations will be like. The hope, of course, is for reconciliation, but the test of
validity in moral discourse will not be reconciliation but truthful revelation of
self … Moral discourse is useful, is necessary, because the truths it can reveal
are by no means obvious. Our responsibilities, the extensions of our cares and
commitments, and the implications of our conduct, are not obvious …The self is
not obvious to the self.”82

Bush and Folger point to the US Postal Services REDRESS programme that has

employed transformative mediation with great success.83 From this they make two

important observations. First, that the REDRESS programme suggests that

transformative mediation provides parties with a process that addresses key concerns,
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regardless of whether the cases settle in a traditional way. Second, that parties’ conflict

frequently unfolds in ways that have little to do with the presenting issues. The

conclusion that they draw from this is that if a mediator focuses merely on the

presenting issues and directs the parties to reach a settlement on these issues, the

underlying issues that parties really want to address will very rarely surface. They argue

that in transformative mediation it is the parties, not the mediator, who resolve issues,

and the issues are resolved in a wide variety of ways.84

The transformative model has a number of strengths. First, mediators who employ the

transformative approach attempt to understand the underlying causes of conflict, and

they also recognise that conflict can have negative effects on individuals and try to

address these. However, from a Christian perspective they do not address the root of

conflict, which for a Christian is sin. Secondly, the approach acknowledges the

relational nature of humans, and that through face-to-face dialogue conflict can produce

positive outcomes, including the healing of relationships. This is a similar approach to

that found in the New Testament teaching of Jesus, although Christians would argue

that the healing of relationships comes through repentance and forgiveness. Thirdly,

transformative mediation enables the parties to make their own decision, and provides

them with skills that may help them to resolve future conflict situations.85 This model

provides room for a faith perspective to be heard and taken seriously, and taken into

account in the decision-making process. However, the model does not allow for what

Christians regard as the root of conflict, ‘sin’ to be addressed and dealt with through

confession, repentance and forgiveness. The weakness of the model is that it seems to

blur the boundaries between the roles of mediation and counselling.86 Bush and Folger,

however, argue that there are clear differences between the transformative approach and

most types of therapy.87

The final model of mediation is narrative, which emerged out of the tradition of

Narrative Family Therapy developed by Michael White and David Epston in the mid

1980’s.88  John Winsdale and Gerald Monk developed in the mid 1990’s the narrative

model of mediation.89 The model is based on the idea that people make sense of their

lives and organise their experience through stories.90 As I discussed in Chapter 3, the

narrative perception is that people tell stories about themselves, their relationships and

experiences, and they listen to the stories told by others. People act into and out of such

stories, and personal identity develops within an environment of many competing
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stories. When disputes arise between people they will often describe the problems that

they are experiencing through stories. A mediator who employs the narrative model is

not so much interested in the factual aspects of stories, but in how stories operate to

create reality in a person’s life.91

‘Stories therefore are not viewed as either true or false accounts of an objective
“out there” reality. Such a view is not possible, because events cannot be known
independently of the dominant narratives held by the knower. It is therefore
more useful to concentrate on viewing stories as constructing the world rather
than viewing the world as independently known and then described through
stories.’92

Narrative mediation begins from the idea that people construct conflict from narrative

descriptions of events.93 The use of the narrative metaphor is strongly influenced by

post-modern philosophy.

‘Post-modern philosophy emphasizes the enormous variation in how people live
their lives due to the quite different discursive contexts that surround them.
Post-modern thinking suggests that there is no single definable reality.  Rather,
there is great diversity in the ways we make meaning in our lives.  It is
inevitable that differences will result from the diversity of meaning, and that
conflict will arise from time to time within or between people.’94

Winslade and Monk therefore describe their approach to mediation as an “outside-in” as

opposed to an “inside-out” approach.

‘ … the outside-in perspective looks at conflict as produced in the sociocultural
milieu, where meanings are contested within the social fabric of community,
while the inside-out perspective looks at conflict as created within the so-called
natural desires, interests, and needs emanating from the individual.’95

Narrative mediation is therefore sensitive to cultural narratives:

‘A narrative approach to mediation helps mediators and their clients make sense
of the complex social contexts that shape conflicts. The mediation context is
riddled with strong cultural narratives that form around ethnicity, gender, class,
education, and financial wealth, for example. Mediators have often failed to
grapple with complex cultural stories. This has led to strong criticisms of
mediation practice by indigenous peoples and some feminist groups. We think
that narrative mediation offers mediators some potent linguistic tools for
changing their practice in ways that address these criticisms.’96

There are three phases in the process of narrative mediation, engagement,

deconstruction of the conflict-saturated story, and construction of an alternative story. In

the engagement phase the mediator concentrates on establishing a relationship with the

disputants. In order to facilitate this the mediator pays attention to the physical setting in

which the mediation takes place, the non-verbal behaviour of all participants in the early
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stages, and the relational moves made by the mediator and the disputants. Attention is

also paid to the discursive positions that the mediator and the parties are called into

during the discussion. 97

Narrative mediation recognizes the impact that the mediator’s presence and cultural

history can have on the disputants. It acknowledges that this may raise issues for a

disputant such as, whether the mediator will understand his, or her, experiences, and

identity issues that are significant to the disputants when building a relationship, such as

gender, ethnicity, religion, sexual orientation, age, class or disability. The mediator is

not regarded as being a neutral third party, but as someone who is embedded within a

particular social and cultural context, and who has views and opinions that can have an

impact on the disputants and the process of mediation. Mediators will ascertain whether

a disputant requires the support of a spokesperson, and whether it might be necessary to

appoint a co-mediator with a cultural background similar to that of the disputants.98 I

would argue that this would provide room for a representative of a faith community to

be invited to act as a spokesperson or co-mediator in cases that involve issues of faith.

Narrative mediation is regarded as a ‘co-creative practice’ in which the disputants are

viewed as ‘partners’ in the mediation, and they are respected from the start because they

are viewed as possessing local knowledge and expertise that can help bring a resolution

to the dispute.99 The mediator will invite each disputant to tell his or her conflict story.

The mediator will build trust with the disputants by careful listening, taking the stories

seriously, and will try to avoid making assumptions.100 The mediator will be particularly

interested in the perspective of the disputants, and the story from which the disputants

are operating, not just the one that they are telling.101 In this model there would be room

for a person of faith to tell her story, explain her perspective and any issues of faith that

she believes are relevant to the dispute. The mediator will be interested in her

perspective and the story out of which she is operating. The mediator seeks out and

promotes the relational attitudes of understanding, respect and cooperation, rather than

focusing on faultfinding.102 The disputants ‘are invited to join the mediator in a struggle

to rescue a spirit of understanding and cooperation from the jaws of conflict…. At the

engagement phase this means endeavouring right from the start to develop ways of

speaking that invite relationship repairing and rebuilding, or at least promote a

respectful encounter.’103
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The next stage of the mediation process involves deconstruction of the conflict-

saturated stories. At this stage the mediator will begin to work actively to separate the

parties from the conflict-saturated story by gently undermining the certainties on which

the conflict feeds, and will invite the parties to view the plot of the dispute from a

different vantage point. This is based on the assumption that certain elements of the plot

emphasise the on-going dispute, whereas elements that contradict this pattern, such as

moments of agreement and mutual respect will often be left out.104

Every story that is told offers people positions to take up in relation to each other. For

example, a story may position one disputant as victim in relation to the other. Each story

calls a person hearing it into a position, and a person can either enter that position or

refuse to do so. The purpose of deconstruction is to make visible the relative positions

that each version of the story offers. The way in which the mediator achieves this is

through the technique of ‘curiosity’. The mediator will ask questions, which opens up a

space for reconsideration of the conflict story. The mediator will also carefully inquire

into the meaning of the elements of the stories. This ‘also conveys the idea that

meanings are not fixed but instead are negotiable in conversation and are related to

context.’105 This questioning is carried out in a ‘a spirit of wondering and curiosity

rather than opposition.’106 The mediator will draw everyone’s attention to the effects of

discursive positioning in order to make it possible for disputants to vary from this

position if they choose to do so.107

The narrative approach acknowledges that the presence of the mediator will alter the

positions of the disputants in the conflict story. They will at least have to make room for

a third party. Similarly, the context of mediation can call disputants into positions. For

example, relating to a professional mediator can position disputants into a professional

discourse with its own background stories. A disputant might defer to a mediator’s

knowledge or choose to rebel. Winslade and Monk urge mediators not to take a stance

as expert, but instead suggest that they should speak in a way that invites the production

of a co-authored relationship.108 The relationship that the mediator established with the

disputants in the engagement phase needs to be continued during the deconstruction

process. The mediator will continue to convey respect and compassion to the disputants.

Another technique that the mediator will employ in deconstruction is ‘externalization’.

This is ‘a device used to help separate people from a story that locates the conflict in the
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nature of the other person or to the relationship.’109 The effect is to move the focus away

from personalities or blame, and to focus instead on the features of the problem which is

spoken of as a third party to the dispute. Using the techniques of ‘curiosity’ and

‘externalization’ the mediator will help the disputants to deconstruct the assumptions

from which the conflict stories are assembled.110 By naming the discursive positions the

mediator clarifies the exact sticking points and assumptions, and helps a disputant to

understand why the other disputant holds the views that they do. Deconstruction enables

the mediator to open up a space in the conflict story for an alternative conflict-

diminished, or a conflict-free story to be considered by the parties.

The creation of an alternative story is the third phase of the mediation, and is based on

the assumption that conflict tends to narrow a person’s focus on things that support the

conflict, but there will always be experience that lies outside of the conflict.111

‘These experiences will contradict, or at least not fit into, the conflict. They are
rich and fertile soil for the creation of a different account of events. Out of this
soil can grow new ideas for resolving the dispute. Stories are always selections
from the available information strung together in a more or less coherent form.
And because they are selections, elements will always be left out of them.
Among what gets left out will always be material that can be employed to
construct a different story.’112

White and Epston have referred to the material that gets left out as ‘unique

outcomes’.113 The mediator’s task is to listen for these unique outcomes or to ask

questions to elicit them, and then build on them and develop an alternative story with

the parties.114 It is only as an alternative story of respect develops that the parties will be

ready to address outstanding challenges. Only when this stage is reached will a mediator

begin to problem solve with the parties. Winslade and Monk take the view that it is only

when a better relational pattern develops that a problem-solving approach will be

effective.115 Their approach favours trying to settle relational issues in preparation for

settling the substantive issues, and they acknowledge this phase of mediation may lead

to a variety of outcomes.

‘This phase may lead to a resolution that takes the form of an agreement
between the parties. However, this is not assumed to be the best outcome.
Sometimes the development of an attitude of cooperation and respect may be
more important than any substantive agreement. On other occasions the story of
what has happened may be revised in ways that dissolve the conflict
altogether.’116

The three phases of engagement, deconstruction of the conflict-saturated story and

construction of an alternative story are not discrete stages and do not follow in
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sequence. The mediator may therefore move back and forward between the phases.

They are therefore to be thought of as ‘background organizing frameworks for

mediators to use to guide their thinking.’117

Narrative mediation is based on a number of principles of social constructionism. To

begin with human beings are understood as being more the product of social processes,

than internal essences.118 This challenges the individual psychology on which

facilitative mediation is based. Consequently, a person’s needs are understood as

constructed in discourse. The effect of this is to shift the purpose of mediation from an

attempt to fulfil a person’s needs towards transformation.119 This can be contrasted with

Christian anthropology that understands human beings as deeply corrupted by sin, and

only transformed by God’s redeeming power, and understands human identity in the

context of a human being’s relation to God. Secondly, narrative mediation questions the

existence of objective facts. All knowledge is therefore understood as derived from a

perspective, and is relative to a particular culture and social context. This has

implications for mediators as they listen to the stories of participants.

‘… from a social constructionist perspective we are not just interested in hearing
the facts and establishing the parties’ interests in a mediation. We are also
interested in the cultural and historical processes by which these facts and
interests came to be.’120

Drawing on the work of Ludwig Wittgenstein in this model of mediation language is

understood as a precondition of thought.121 The way in which we think, the concepts

and categories are provided for us in language. Words are not regarded as simply

neutral tools to describe an event, but construct the event.122 ‘Language “speaks” us into

existence and constitutes our personhood.’123 Winslade and Monk argue that this idea of

language has profound implications for mediation.

‘If language can be understood as a meaning-making activity rather than as a
passive reporting function, meaning cannot be chosen arbitrarily.  Language is
then seen as having the function of permitting or constraining the options that
might be available to us.  The significance of these ideas for mediation practice
is profound.  The traditional psychological separation of talk and behaviour
becomes irrelevant.  Instead, we can think of the talk we create in mediation as
actually constructing experience… Our language, however, is not of our own
making.  We inherit much of it from the cultural world into which we are born.
It is therefore not so easy from a social constructionist perspective to view
individuals as prime movers in their own worlds.  Thus the individualistic
perspective of the liberal-humanist tradition, out of which problem-solving
models emerge, can no longer be viewed as a value free, culturally neutral
perspective.  We can then make room from models that build on different
assumptions-for example, relational and communitarian or collectivist
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descriptions of what it means to be a human being.’124

Winslade and Monk argue that if persons are constructed in language and discourse,

then interactions between people are placed centre stage, rather than attitudes,

motivations or social structures.  The world, including the internal world of the

individual, is understood as constructed in these interactions.  Language is therefore

understood as perfomative and its use a form of social action.

‘The implication of this view is that mediation is a site where social action is
always taking place rather than just being talked about.  It is where lives and
relations are being produced and reproduced.  It is where cultural stories are
performed and enacted.  It is also where social or institutional change can take
place. Thought of in this way, mediation is more than just a place where
particular interpersonal problems get resolved and some kind of social
homeostasis gets restored.  It is where we should take care to talk with an eye on
the kind of world we are creating, because we are always in the process of
creating.’125

The strength of the narrative approach lies in the use of stories. Participants are

encouraged to tell their stories in their own words, as against a court process where

lawyers retell the participant’s story. There is room in this model of mediation for the

story of a person of faith to be told and for the perspective and issues of faith to be

discussed. The mediator will be attentive to the meanings conveyed through the stories,

and will work to draw out underlying dominant cultural stories that can have an

important impact on the construction and continuation of the conflict. There is space

and a mechanism to enable the mediator to challenge dominant cultural narratives. The

mediator will also be aware that she is not a neutral observer, and that her own cultural

biases can colour the mediation process. As a result the mediator will ascertain whether

a party requires a spokesperson and/or a co-mediator who is sensitive to his or her

culture. As the parties make their own decision there will be room for the faith

perspective of a party to be heard and taken into account in the decision-making

process. This model of mediation is much more sensitive and responsive to cultural

issues, and therefore faith issues than either a court process, or other models of

mediation.

The critiques of narrative mediation tend to be aimed at its post-modern approach. I

have discussed these in more detail in Chapter 3 Section V but would just make the

following points. One concern is that the inherent subjectivity represents, “a sort of

“anything goes” aesthetic, relativistic chaos [and] abandonment of shared ideals”.126
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Another is that if the client’s unique viewpoint is “privileged” then the “truth” is no

longer fixed and knowable, instead, the “truth” becomes the client’s view of reality. The

concern here is that it will lead to ethical anarchy, and that therapeutic interventions and

their solutions will not be guided by objective criteria.127 Post-modernists, on the other

hand view the inherent subjectivity as strength.

‘ It deposits us on a different (if no longer solid) ground, a ground that offers
new possibilities for staging resistance to the damaging effects of social,
cultural, and political dominant narratives and for inviting subjects to write for
themselves more empowering less subjugated narrative.’128

But can mediators combine the different normative approaches or models of mediation?

Bush and Folger argue that ‘combining models is not possible, because of the

incompatible objectives of the different models and the conflicting practices that flow

from these diverse objectives.’129 They point out, for example, that it would be

impossible for a mediator to encourage the disputants to make their own decisions and

at the same time substitute his or her judgement. I would argue that although some

models and approaches are clearly incompatible it might not be quite as clear-cut as

they would have us believe. Stitt, for example, warns that a strict demarcation between a

“rights-based” and “interest-based” approach can be deceptive because mediators who

focus on the disputants’ interests and needs may also take time to consider the

disputants’ legal rights and the consequences of not reaching agreement. Whereas,

mediators who focus on rights may also consider the parties needs and interests when

evaluating the dispute.130 Toren Hansen, writing about narrative mediation likens the

‘unique outcomes’ of Winslade and Monk’s narrative model to the ‘recognition shifts’

that appear in Bush and Folger’s transformative model.  Hansen also argues that the

narrative model converges at one point with the “problem-solving” approach.131 So

while some models and approaches are clearly incompatible, some models do seem to

incorporate elements of other models.

Before I turn to discuss the advantages and disadvantages of mediation I want to return

to the models of mediation found in the New Testament teachings of Jesus and the

Apostle Paul and compare them with modern concepts of mediation. The concept of

mediation envisaged in New Testament Teaching differs in several key respects from

modern models of mediation. To begin with, New Testament teaching envisaged

mediation being employed in communities where there was a high level of shared

beliefs and values. Mediation was part of a new way of living that embodied an ethic of
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grace and forgiveness. Today mediation is one of a number of alternative methods of

dispute resolution. It is employed in communities where there are a wide range of

values and beliefs, and where recourse to law is widely accepted, even by Christians.

The New Testament teachings indicate that the root cause of conflict is sin, and that this

causes a person to become alienated from God, self and others. The way in which

Christians are taught to address sin and alienation is through confession, repentance and

forgiveness. Modern models of mediation understand conflict in many different ways.

The transformative model is closest to the New Testament approach as it acknowledges

that the negative effects of conflict involve alienation from self and others and attempts

to address the causes. However, the transformative approach does not understand these

negative effects of conflict as caused by sin, and it seeks to address alienation in a

different way to that of Christian teaching. Bush and Folger clarify the relationship of

the model to spiritual issues.

‘Although the premises underlying this model of practice are consistent with
some beliefs and worldviews of religious individuals or large communities of
faith, these premises do not specifically derive from religious or spiritual
values.’132

In the Hebrew Bible and New Testament the human person is envisaged both as an

individual who is responsible before God, and as a social being capable of relating to

God, self and others. The evaluative and facilitative models focus mainly on the view of

human beings as autonomous individuals with rights or needs. The narrative and

transformative models view human beings as being both autonomous individuals and

social beings capable of relating to self and others. The transformative model tries to

understand the underlying causes of conflict and acknowledges that conflict can have a

negative effect on individuals that it describes as alienation. It understands human

beings as able to transform conflict through their own resources. This can be contrasted

with Christian anthropology that understands human beings as deeply corrupted by sin,

and only transformed through God’s redeeming power. The teaching of Jesus urges a

face-to-face and dialogic approach to resolving conflict and an emphasis is placed on

mending the relationship between the parties. Most modern models of mediation offer

some opportunity for face-to-face discussion but not all are focused on mending the

relationship between the parties. In fact, in some instances mediation is employed to end

a relationship. Only the transformative and narrative models specifically focus on

mending the relationship. The transformative model not only advocates a face-to-face

dialogic approach, but also regards this as moral conversation and capable of healing a
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relationship. This has led to the view that transformative mediation is only appropriate

if there is an ongoing relationship. Bush and Folger however, argue that this is not the

case because ‘the transformative approach assumes that all interactions between people

carry relationship significance, for however long their interactions last.’133 Finally, the

Apostle Paul urged Christians who could not settle a dispute to consider appointing a

wise Christian from within the community, to act as a mediator. However, in modern

models of mediation it is now often either a lawyer or a professional mediator who will

help to resolve disputes. Consequently, Christians and persons of other faiths cannot

expect that a mediator will necessarily understand or be sympathetic to their faith. Only

the narrative model specifically acknowledges that there may be a need to appoint a

spokesperson or co-mediator who is sensitive to the cultural needs of the disputants.

However, Roberts argues that in family mediation:

‘Mediators have a responsibility to ensure that they understand and respond
appropriately to the impact of cultural difference on mediation.  One approach to
this emphasizes the need for mediators to share the cultural and ethical norms of
the disputants, and therefore to come from the same cultural background and
community, exploring and adapting indigenous forms of mediation where
appropriate.  Another approach argues that with training, a single group of
mediators can work with a variety of cultural groups. A third approach
recommends the combination of the two, recognising that further research is
necessary.’134

This would seem to point to a need for representatives of faith communities to become

involved in the mediation process when a dispute involves issues of faith, either as a

mediator or co-mediator, or as a spokesperson for a disputant who is from his, or her,

faith community.

Section III - Advantages and disadvantages of mediation for persons of
faith

a) Advantages

There are a number of advantages to mediation for persons of faith, although the exact

extent of these will depend on the mediator and the model of mediation that is

employed. First, mediation is an informal process and there are no legal rules relating to

inadmissibility of evidence. What this means in practice is that disputants are able to

define the dispute in their own terms. It does not have to be framed in purely legal terms

and legal norms, because there is no issue about the “inadmissibility” of evidence.135
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Other issues that the law deems irrelevant, whether they are emotional, ethical or faith-

based can be discussed. What this means for a person of faith is that there should be

room in the mediation process for her to tell her story in her own words. This may well

involve explaining issues of faith that are meaningful and important to her, and that

specifically relate to the conflict, and that have affected her decision. It may well be that

this is the first time that a person of faith has had the opportunity to do this, and has

been listened to uninterrupted. It may also be the first time that the other disputant has

heard the story and been given the opportunity to understand the perspective and point

of view of the person of faith. This is an important advantage for persons of faith over

legal proceeding, because mediation can encompass issues relating to law, ethics and

faith, as opposed to legal proceedings that tend to focus on legal issues and legal norms.

The process of the disputants telling their stories opens up a space not only for beliefs,

values, and perceptions to be vocalised, but also for emotions to be vented. Often, this is

just what is needed to diffuse a conflict situation. The role of the mediator is not to stifle

these emotions, but to allow them to come out in such a way that facilitates resolution of

the dispute.136 The opportunity to express emotions is also an important advantage over

legal proceedings, provided it is not prolonged or excessive, and provided that it is not

allowed to impede the mediation process.137

Mediation provides a way through which a mediator can facilitate communication and

understanding between the disputants. What emphasis a mediator will place on the

perceptions and faith of a person will vary depending on the mediator and the model of

mediation. More emphasis will be placed on them in narrative mediation and less in

evaluative. The perceptions of the disputants are regarded by some mediators as being

crucial in defining the issues and in finding a resolution to the dispute.

‘Nor is it the object of mediation to challenge the perceptions of the parties. On
the contrary, the parties are regarded as competent both to define the issues for
themselves and to come to their own decisions. Their perceptions are seen as
essential to an accurate understanding of their dispute and its context.’138

Similarly, the emphasis that is placed on the meanings in the disputants’ stories will

vary depending on the mediator and the model of mediation. Mediators employing the

evaluative model will focus more on the facts and legal criteria, while those employing

facilitative mediation will focus on the disputants’ needs, whereas mediators who

employ narrative mediation will focus more on the meaning in the story.

‘The mediator, on the other hand, affirms the supremacy of the parties’
meanings and decision-making authority.  The parties’ control over the
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definition of the issues is fundamental to their control of the decision-making
process and its outcome.  One of the first tasks of the mediator is to gain an
understanding of the issues as they are perceived by the parties themselves.  This
means giving paramount worth to the perception, feelings and meanings of the
parties. The mediator can have no privileged perspective on how to view and
interpret experience.  The skill of the mediator must lie in facilitating the crucial
exchanges of accurate and constructive information that lead, through
adjustments of expectations and preferences, to greater understanding, co-
ordination and order, and eventually to a settlement of the dispute.’139

The cultural awareness and sensitivity of the mediator will depend on the mediator and

the model of mediation. Mediators who employ narrative mediation are most likely to

be culturally aware, and are most likely to enquire whether a disputant wants a co-

mediator or spokesperson who is sensitive to his or her cultural or faith needs. A person

of faith is therefore most likely to have the opportunity to request that a representative

of her faith community acts as a co-mediator in narrative mediation. Mediators in all

models of mediation are likely to allow a representative of a faith community to act as a

spokesperson for a person of faith. But the emphasis placed on faith issues will depend

on the individual mediator and the model of mediation that is employed.

Disputants in mediation make decisions jointly, except in evaluative mediation where

the mediator makes the decision. Joint-decision-making is an advantage for persons of

faith as in theory, it would provide room for the perceptions and faith of a disputant not

only to be heard, but also to enter and be accorded some weight in the decision-making

process.

A further advantage of mediation over court proceedings for Christians is that mediation

has its roots in the New Testament teaching of Jesus and the Apostle Paul. For a

Christian who wants to be faithful to this teaching and does not want to go to law,

mediation provides a way of settling disputes. But Christians should be aware that the

process of mediation outlined in the New Testament is very different from modern

concepts of mediation.  The point of the New Testament teaching on mediation was that

disputes between Christians should be settled within the Christian community. All too

often the disputes that end up in the courts today involve believers in dispute with those

who are not Christians and who may have very different perceptions, values and beliefs.

Paul envisaged a wise Christian mediating between two Christians in dispute. Whereas,

now Christians will find that the person who mediates in their disputes is a professional

mediator, who may or may not be a Christian, or may be a person of another faith,
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agnostic or atheist. If a Christian seeks mediation and wants a Christian mediator then

they would probably be well advised to employ a mediator who uses narrative

mediation.  This way they could at least request that a co-mediator is appointed who is a

Christian and who is sympathetic to their issues of faith. Paul would have expected any

dispute between Christians to be settle on the basis of biblical principles whereas,

disputes today between believers and non-believers will not be based on, or be restricted

to biblical principles.

b) Drawbacks and critiques of mediation

Mediation is, in most instances, a voluntary process. Consequently, one party to a

dispute may not agree to participate in mediation. The only way around this stumbling

block is to make mediation mandatory. English family law provides an example of a

move from a voluntary to a mandatory system of mediation. From the 6 April 2011 it

will be mandatory for all divorcing couples in England and Wales to be referred to

mediation to resolve most disputes, before they will be allowed to use the courts.140

Exceptions are cases involving domestic violence or child protection, which will still go

to court. The Justice Minister Jonathan Djanogly explained that the reason for the move

is that mediation is a “quicker, cheaper and more amicable alternative” to the over-

worked family courts. The minister added that statistics show that more than two-thirds

of couples that use mediation are satisfied with the results, and it gives parties the

opportunity to take their futures in their own hands.141 Family law therefore provides an

example of not only mediation working in practice but also a move to a mandatory

process. In theory, therefore, it would be possible for some cases that involve issues of

faith to be referred to mandatory mediation before the parties are allowed to use the

courts.

Another drawback is that mediation may not succeed and the parties may still end up in

court. Whilst this is true the statistics point to a high success rate in mediation. Stitt

quotes statistics that indicate that up to 70-80% of cases that go to voluntary mediation

settle, 142 and that 40% of mandatory cases settle at mediation, or within 10 days of

mediation.143 Bush and Folger provide similar statistics. They note that of the twenty

thousand cases that were mediated over a two-year period in the U.S. Postal Service

REDRESS programme using transformative mediation, 80% were closed. They explain

that ‘this finding has generally been interpreted to mean that parties have dealt with
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their conflict satisfactorily, and therefore did not feel that they needed to bring the case

to an additional forum.’144 But even in cases that do not settle there can still be benefits

to mediation. The mediation process provides space for the disputants to tell their story

and explain their perspective, and also to listen and maybe hear for the first time the

other parties’ stories. It provides the opportunity to gain understanding of the issues and

the perspective of the other party. This process can be beneficial for all parties but

particularly so for a person of faith who would have space to explain the issues of faith

that are important and meaningful to him or her. The negotiation process may also

enable the parties to narrow the issues that they take forward to a court hearing, and

limit the damage done to the relationship.145

Mediation is held in private so the process and outcome are not open to public scrutiny -

unlike court proceedings that are generally open to the public. A lack of transparency

and accountability can lead to the danger of an abuse of the process of mediation in two

particular areas. The first relates to the influence of mediators on the mediation process.

Roberts highlights both the potential for creative opportunities, and the risks of

manipulation in mediation.

‘Mediators need to face squarely the potential that they have to affect the
substance of the communication by their control over the process of that
communication (Silbey and Merry, 1986).146 Possibilities exist at every level of
intervention (from the most minimal to the strongest) for the mediator to exert
influence – in reformulating or rephrasing, in editing, in the kind of information
and the way in which it is elicited, in stressing some matters and ignoring or
obstructing others, and especially in the making of new suggestions.  While this
potentially presents the most creative of opportunities for the mediator, there are
also serious risks.  It is because the issue of party authority is central to
mediation that the dangers of manipulation need to be recognised and restricted.
….. Intervention strategies can range from the most tentative, indirect and
unobtrusive to the most directive and dominating.  The risks of manipulation of
the negotiation process by the mediator increase along the same continuum. The
greater the strength and scope of intervention the greater the opportunity for
manipulation by the mediator and for exceeding their proper role.’147

There are others who argue that mediation is a flawed process for dealing with disputes

because it is so vulnerable to the mediator’s biases, prejudices, and preconceptions, and

they raise serious questions about whether mediators can be neutral and separate from

their own cultural histories.148  Bush and Folger express the concern that a mediator

could impose his or her own views on the parties.

‘When conflicts are mediated, social justice issues can be suppressed, power
imbalances can be ignored and outcomes can be determined by covertly imposed
third-party values.’149
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They acknowledge, however, that other dispute resolution processes can also suffer

from the imposition of the viewpoints of professionals. Winslade and Monk

paraphrasing their comments note that  ‘a court hearing or negotiation process, are so

intertwined with dominant cultural practices and implicit cultural knowledge that they

too are likely to reproduce social injustice.’150  I would argue that this is certainly the

case for some persons of faith in the English law courts as I explained in Chapter 1.

Failures in mediation practice have been found to be the result of inadequate training.151

Roberts highlights the need for training to include cultural awareness:

‘Training needs to include anti-discriminatory practice and the study of the
impact of culture on disputes, both because mediation practice should fulfil its
potential to the wider community by being accessible and by meeting specific
cultural needs, and because of the likelihood of increasing numbers of cross
cultural mediations, either where the disputants come from different cultures or
where the mediator is from a culture different from that of one or both of the
parties.’152

Safeguards against poor practice begin with adequate training, and include continuing

professional development, registration, codes of practice, complaints procedures and,

where necessary, disciplinary procedures and sanctions.153 Whilst none of these can

completely rule out failures in practice, they can ensure a level of competence and

awareness of good practice, which reduce the likelihood of bad practice. It is also worth

noting that failures in practice can and also do happen in the legal profession.

Another criticism of the private nature of mediation relates to the issue of power

imbalances. The underlying concern here is that where there are serious power

imbalances there is a danger that the more powerful party in mediation will take

advantage of, or apply pressure to the weaker party and thereby abuse the process.  This,

in turn, raises questions about how we understand and define power, and what action, if

any, that a mediator should take in such cases. Whether or not a mediator intervenes

depends on the exact nature of the power imbalance, and whether or not the mediator

takes the view that it is her role to intervene. It will also be influenced by the model of

mediation that a mediator employs, because power can be understood in a variety of

ways, and this is reflected in the different models of mediation.

Power is often understood as a commodity or property that an individual possesses such

as physical strength, money, knowledge, experience, position in an organisation, ability
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to communicate effectively, race and gender.154 This is based on a structural and

hierarchical understanding of power, where those at the top have greater power and

influence in a conflict than those at the bottom.155 If the nature of the power imbalance

is physical strength and there is a danger that there will be threats of violence mediators

are generally agreed that they have an ethical responsibility to stop the mediation, or if

the threats come to light prior to mediation then the mediation should not be

commenced. This is because it is important that both disputants should be able to make

decisions free of fear and duress.156 But where other types of power imbalance exist the

situation for mediators is more problematic. For example, what if the power is

economic? Unequal resources may lead one disputant to employ a lawyer who can

amass and analyse information and negotiate on her behalf, whereas the other disputant

may have to negotiate for himself.  It can lead to a disputant having to settle for less,

because he has an urgent need for the monies, or because he cannot afford for the matter

to go to litigation.157 What can or should a mediator do? Even if the dispute ends up in

court there may be an economic disparity between the disputants that favours the

disputant who can afford to employ the more experienced legal team. Likewise if power

is understood as knowledge or the ability to communicate effectively then is it the place

of the mediator to help the disputant who is a poor advocate? In court a judge may also

be faced by a similar situation, where one advocate is more experienced than another. If

power relates to gender then a judge, as well as a mediator, can be affected by

patriarchal narratives. At least with narrative mediation there is an awareness of the

influence on cultural narrative in conflict, and a process whereby dominant narratives

can be gently questioned and challenged. Another point to note is that when power is

viewed as a commodity the mediator will be viewed as possessing considerable power

by virtue of her role. But a potential difficulty for the mediator is that if she tries to

balance power between the disputants the disputants may no longer view her as neutral

or impartial.158

Another way of understanding power is found in the narrative model, which draws on a

poststructuralist analysis of power.

‘From this perspective power does not so much adhere to structural positions in
hierarchical arrangements as it operates in and through discourse. Discourses
offer people positions of greater or lesser entitlement. Within particular
discourses, some positions are rendered more legitimate or more visible and
others subjugated. Some voices get heard and others are silence. But of course
discourses are products of the shifting, changing, unstable conversations that
take place in communities and language worlds. As discourses shift and change,
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so the discursive positions of legitimacy and marginalization ebb and flow.
Some people may be positioned in places of influence and privilege within a
particular discourse in one context, or even into another conversation. People
regularly mount challenges to these positions too. Thus power is always unstable
from a structuralist perspective. It is more a relational phenomenon than a
commodity or quantity possessed by and individual.’159

Power is therefore understood in the narrative models as relational and as being

everywhere. Consequently, social life is seen as a network of power relations. In this

model ‘mediators can recognize that those who belong to apparently disadvantages

groups can have access to courses of action that can significantly influence a

relationship.’160  No one is understood as being completely powerless or as having no

ability to act.   Mediators who employ narrative mediation would rather talk about how

a person can resist the operation of power in his or her life. It is accepted that there may

never be equality of power because this rests on the assumption of power as an

individualistic commodity-based idea. Rather, power relations are viewed in terms of an

ongoing product of struggles and contests.161

‘These relations are constantly being produced and reproduced, even in the
middle of mediation. As people express resistance to a particular power relation,
that relation starts to change, even in the tiniest ways. This process of expressing
resistance develops a sense of agency in people who have felt silenced and
marginalized. Viewing agency from this perspective acknowledges that there are
likely to be opportunities to act in apparently powerless circumstances in a
variety of settings at different times. Even the most downtrodden or defeated
person can demonstrate some level of psychological resistance to an oppressive
or constraining circumstance.’162

But should a mediator intervene when there is a severe imbalance of power between the

parties? It will clearly depend on how power is understood, and on the particular

mediator. Some mediators take the view that if there is a severe power imbalance that a

weaker party may not able to make an informed decision, or may make a decision based

on fear and that the only way fair and just way to deal with such a dispute is through the

legal system. Whereas others argue that the court system favours those with power and

money and it is naïve to suggest that the disempowered will be protected, and parties

should be allowed the freedom to choose to mediate if they wish to do so.163

There are, however, two practical courses of action that a mediator could take to deal

with imbalances in power. First the mediator could make sure that those who are

lacking in power are assisted to communicate effectively, and so that they can make

informed decisions. This may mean that the mediator encourages a disputant to seek the
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assistance of a lawyer, social worker, friend or relative.164 I would also argue that it

could include a mediator appointing a co-mediator who understands the faith

perspective of a person of faith.  Second, in order to avoid one party overpowering the

other verbally the mediator could meet with the parties separately initially, and if there

is a joint session the mediator could set out and enforce strict ground rules. As a last

resort the mediator could prevent direct contact between the parties.165

Whilst it might be preferable to hold mediation in public because of the danger of

mediator dominance, or power imbalances between the parties, there are some

circumstances where a private hearing might be advisable. Chris Ham, for example, has

argued that some healthcare cases, particularly those involving children, might be better

dealt with outside of the glare of publicity created by the national media because it

makes negotiations between healthcare teams and parents that much more difficult.166

Public hearings can heap additional pressures on all parties including judges, at a time

and in a way that is not helpful, and which creates an environment that is not conducive

in which to make life and death decisions. It may also be the case that disputants may

prefer a private hearing rather than air the details of their dispute in public. There may

also be solutions that parties might be prepared to discuss in a private hearing that they

would not be prepared to discuss in public in court.167 A strict demarcation between

private and public can, however, be misleading, because there are often private

negotiations between the lawyers of the parties in dispute that effect a legal settlement

that are not made public.168

Another potential drawback to mediation for persons of faith is that it is no longer a

process that is completely distinct from the legal system or legal profession. For

example, evaluative mediation is very similar to court proceedings. A person of faith

will be able to tell her story and this may well facilitate communication and

understanding with the other disputant. However, the mediator in evaluative mediation

will make a decision for the disputants and if he is a solicitor or retired judge then he is

likely to focus on legal issues and norms. Issues of faith will probably be regarded as

‘irrelevant’ in the decision-making process as is illustrated in the case of Baby MB set

out in Chapter 1. It is important therefore that persons of faith are made aware of the

different types of mediation, and that if the dispute involves issues of faith that they

choose their mediator wisely. The most hospitable models of mediation for a person of

faith are narrative and transformative mediation. In narrative mediation a person of faith
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has the chance to request the appointment of a co-mediator who understands, and is

sympathetic to her faith position.

Conclusion

In this chapter I have examined how conflict is understood and addressed through the

process of mediation, and I have considered whether mediation might provide an

alternative way of dealing with disputes that involve issues of faith, rather than the

disputants having to go to court. Also whether in mediation the perspective and faith of

disputants would not just be heard and respected, but also taken into account in the

decision-making process.

In Chapter 1 I argued that one of the reasons why persons of faith experience difficulties

in the English law courts is because conflict is understood and addressed in narrow legal

terms. In this chapter I outlined four models of mediation: evaluative, facilitative,

transformative and narrative. Each model has a different normative approach to

mediation and has different views on conflict. The evaluative model is the closest to a

‘rights-based’ approach, which is similar to court proceedings in that it tends to

understand conflict in legal terms and the mediator’s decision is based on legal criteria.

However, what the facilitative, transformative and narrative models reveal is that

conflict can be understood and addressed in much broader terms than just legal criteria

and legal norms. This, in theory, provides the possibility that issues of faith could be

heard and discussed, and given some weight in the decision-making process.

As mediation is an informal process and there are no legal rules relating to

inadmissibility of evidence, in theory, a person of faith could have room to tell her story

and explain her faith perspective in all four models of mediation. However, I have

argued that in practice some mediators and some models of mediation are likely to be

more accommodating than others. The evaluative model is closest to court proceedings

and the focus is likely to be on legal criteria, so it is less likely to be accommodating to

a person of faith. On the other hand, a mediator using a narrative model is likely to be

sensitive to issues of culture and is therefore likely to be most accommodating to a

person of faith. A person of faith is likely to be able to request that a representative from

her faith community act as a spokesperson for her in all models of mediation. But a
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representative from a faith community is most likely to be able to act as a co-mediator

in a narrative model.

In mediation the disputants generally make decisions jointly, except in the evaluative

model where the mediator makes the decision. Whether issues of faith will be allowed

to enter and be given weight in the decision-making process will initially depend on the

model of mediation.  In the case of evaluative mediation if legal criteria are used in the

decision-making process then it is unlikely that issues of faith will be accorded weight.

In other models of mediation it will depend on the disputants and the circumstances of

the dispute as to whether issues of faith are accorded weight in the decision-making

process.

Finally, I concede that mediation may not, in some instances, be available, or may not

succeed, or may not be appropriate. This is because if mediation remains voluntary one

party may not agree to participate and so there may be no alternative to court

proceedings. While there are reports of high success rates of up to 80 per cent with

mediation there will inevitably be some cases that are not resolved and will end up in

court. Finally, family law illustrates that mediation is not appropriate in some cases, for

example, where there is a threat of violence, or where there are issues concerning child

protection. In these instances an unresolved dispute may well end up in the law courts

and I will explore the issues surrounding such cases in Chapters 5 and 6.
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Chapter 5 -

Making room for faith in English legal cases

In Chapter 4 I argued that it might be possible for some disputes that involve issues of

faith to be addressed through the process of mediation but I conceded that this might not

be possible in all cases. In these circumstances one of the disputants might make an

application to the High Court and the dispute will then be heard before a judge. Can

room be made for the understandings that come from religious faith in such cases? I will

begin in Section I by outlining Maleiha Malik’s ‘interpretive’ model of law.1 This is a

hermeneutical approach to judicial reasoning, which, if implemented, would enable a

judge to take a litigant’s perspective and faith into account, on the grounds that it

reveals the inner motivation and culpability of litigants. In Section II I will discuss a

number of obstacles to taking faith seriously in courts of law and consider some of the

ways in which these obstacles might be overcome. In Section III I will return to the

medical models that I outlined in Chapter 3, and explain how these might be adapted

and applied in legal cases.  In Section IV I will discuss what the changes I have

suggested would mean for judges and the legal system, as well as for persons of faith,

and our ideas about law and justice.

Section I - Malik – An ‘interpretive’ model of law

The contexts for Malik’s discussion about legal theory are two debates on the

contemporary political culture of Western democracies.2  The first concerns the

problems of social pluralism and the challenges posed by diversity. John Rawls’

Political Liberalism is one example.3 Rawls argues that a permanent feature of the

political culture of a democratic society is “reasonable pluralism” – diverse

comprehensive religious, philosophical and moral doctrines that are at the same time

conflicting and irreconcilable, and yet reasonable.4 The diversity of reasonable

comprehensive doctrines is an inevitable outcome of free human reason at work within

the framework of free institutions.5 What follows is that there will be reasonable

disagreements between reasonable persons. Disagreements follow from the

indeterminacy of concepts used in judgements, different life experiences and norms on

the part of judges and they involve the assessment and evaluation of evidence, the
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weight of evidence, and understandings about priorities. 6 Malik notes that, ‘For Rawls,

“public reason” will ensure that these differences do not manifest themselves in the

public sphere and that all citizens will accept the value of reaching an agreement based

on his principles as the public principles of justice, thereby forming a modus vivendi –

an “overlapping consensus” – irrespective of their notion of the comprehensive good.’7

Malik concludes that ‘this analysis is compatible with the idea that membership of

groups is important for individuals but suggests that these communal attachments are

relevant in the private rather than the public sphere.’8 I would make two comments.

First, in a later edition of Political Liberalism Rawls concedes that reasonable doctrines

may be introduced to public reasoning at any time, with the proviso that at some point

they are supported by public reasons.9 Second, he has stated that it is important not to

confuse his use of “public reason” and Habermas’ use of public sphere.10

The second debate concerns the “politics of identity”. Malik notes that writers such as

Raz and Taylor ‘reject an atomistic picture of individual freedom as radical detachment.

Their work recognises an important link between individual freedom and identity on the

one hand, and social practices and community on the other.’11 Malik argues that a

number of consequences follow which include the recognition that well-being and self-

respect springs from a person’s beliefs and attachments and the obverse that when these

are attacked this undermines self-respect and well-being. Charles Taylor argues that

identity is formed dialogically, and misrecognition or non-recognition shows not just a

lack of respect, it can lead people to suffer real damage, harm or oppression.12 Because

this is the case Malik argues that respect and recognition move the “politics of identity”

from the private to the public sphere. Malik then poses the question - do these debates

raise questions for jurisprudence? She notes that it is often assumed that jurisprudence

should be immune to contemporary fashions and political culture, but that this position

is not necessarily synonymous with positivism.13  It is possible to recognise a different

vision, while remaining within positivism. For example, Gerald J Postema sets out a

normative jurisprudence, and argues against the approach taken in analytical

jurisprudence. 14

‘Analytical Jurisprudence rests on a problematic philosophy of language.  It
mistakenly assumes that the concepts we use can be divorced from the language
of everyday life in which they function.  But language shapes thought, and
language emerges from shared practices and patterns of meaningful human
activity. …. Conceptual analysis is not sharply distinct from the enterprise of
gaining an understanding of the practices and forms of life in which the concepts
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have their life.’15

He also argues that conceptual analysis in jurisprudence can never limit itself to mere

description.16 In fact,‘ the subject matter – human belief and conduct – requires a

process of characterisation and interpretation of the data by the theorist: it cannot be

understood without an understanding of the point or meaning attributed to the behaviour

and social practice.’17 Malik notes that this vision of the relationship between theory

and social practice raises a number of issues. If it is accepted that description of human

conduct is insufficient and what is required is an analysis of the beliefs and meanings

that underlie human conduct and social practices, then this will inevitably introduce

uncertainty. Rather than yielding certain and absolute definitions, these concepts and

their common meanings will invariably be the subject of controversy and debate.18

Malik notes that, ‘in order to command legitimacy and agreement, characterisations of

meaning and significance will need to draw on common meanings, which are not just

the beliefs of individual actors, but should be understood as a constitutive set of ideas

and norms which are the common property of the society.’19 Postema, for example, has

argued that law has an important function, not just in regulating behaviour but also in

constructing and giving sense and meaning to behaviour. 20 Further, law has an

important public role, as a repository of collective wisdom and as public “ritual”.21

Malik argues that if the metaphor of “public ritual” is apt and ‘law performs a public

function in the creation and interpretation of beliefs and attitudes, then it is clear that

this has important implications. The complex relationship between law and social

practices (such as those based on faith) suggests that an “error” in theory can have a

substantial impact on the practices themselves.’22

‘In describing a physical object, where theoretical analysis fails to “get it right”,
it still leaves the subject matter unchanged. However, with more complex social
practices where a theoretical concept fails there is a risk that it will distort the
subject matter in a more fundamental way: it may influence the way in which
the social practice is understood even by participants and those whose conduct
and beliefs are being described. Where there is a failure of theory in relation to
these types of beliefs, which fails to capture the full range of relevant data or
uses methods of analysis which are likely to be distortive, this has serious
consequences for the underlying subject matter. Theorising in this context has an
important role in setting the context within which not only outsiders but also
insiders come to understand the practices: “it does not leave the phenomenon
unchanged”.23 If it fails to accurately capture the practice, it will distort also the
underlying reality which is the object of analysis. Reflecting back to agents a
distorted or demeaning image of themselves will influence not only the
perception of outsiders but it will also impact the self-understanding of
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“insiders”’.24

Malik suggests that ‘this may explain why insiders care so passionately whether their

beliefs are presented accurately.’25 Further, ‘given the importance of law and legal

institutions in the public sphere it is not surprising that a major part of the struggle for

“recognition” has focused on the reform of legal provisions and institutions, which have

such a great symbolic and rhetorical significance for individuals.’26

Malik notes that ‘reflection upon the nature of law and legal institution requires

attention to relevant facts about human belief and conduct.’27 She then asks, ‘where this

includes behaviour and conduct based on faith, how should we understand these facts

accurately and without distortion?’28 Malik begins by considering the usual tools of

neutrality and objectivity. This involves the theorist breaking free of his own

perspective and adopting a neutral point of view as a prerequisite of study. This method

of studying human conduct avoids the dangers of uncertainty, evaluation and subjective

interpretation. The attraction of the method is that it gives us a way of overcoming

problems of “ethnocentricity” or bias and ensures that all faith-based arguments are on

an equal footing with one another, and with other types of argument. However, Malik

argues that this approach is inhospitable to faith.  This is because the model focuses on

the external conduct of the agent, and the importance of the inner motivations, beliefs

and states of consciousness are ignored or marginalised.29 Even when the theory gives

priority to internal attitudes they are treated as “brute facts” which can be stated in

neutral and objective descriptions, rather than as inherently subjective meanings which

need to be understood from the perspective of the relevant subject who experiences

them.30  ‘The appropriate temporal unit tends to be the basic action. Instead of focusing

on the history of the individual or the origins of the social practice which provides the

context within which the act is performed, conduct tends to be studied as an isolated and

one-off act.’ 31 The results for faith-based practices are not good. Malik continues,

‘Its focus on external conduct and the basic action is likely to distort the full
value of the practices as experienced by the participants. … Attention to the act,
without any reference to inner states and this wider temporal context, is
therefore likely to miss important features of faith-base conduct. …. The “point
from nowhere” neutrality …. is not – from the perspective of faith-based
arguments - neutral. What seems to be a neutral starting point, and objective
method, does not facilitate an undistorted understanding of faith. On this
analysis, faith-based conduct which is alien and different is likely to remain
inexplicable and will continue to seem irrational to the theorist.’32

Malik notes that recent post-modern scholarship indicates that the problem of

“ethnocentrism” arises when we seek to understand a tradition as outsiders by applying
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an evaluative criterion, which is often a universally applicable standard external to the

tradition. Some scholars argue that to impose evaluative criteria from the outside is to

do “violence” to the other. The alternative is to avoid evaluation, either by arguing that

there are no evaluative criteria, or that all are equal. Malik argues that the first option is

unlikely to be helpful to faith-based arguments. The second option seems to be more

attractive, but is problematic.

‘If all positions are granted “equal respect” without any enquiry into what they
are or why they are valued, then – arguably – this is a “hollow” version of
recognition. The respect and recognition sought – and the argument that there
should be a better understanding of faith-based arguments – require some
attention to the claim of insiders that these have value. An endorsement on
demand, without any investigation or appreciation of the true value of the faith
for “insiders” does little to advance understanding in this context. In any event,
rather than being an act of respect and recognition, an automatic grant of
approval on demand could be construed as an act of condescension.’33

Malik argues that a different approach is needed, which involves a different view of

human agency and which involves three modifications. 34

‘First, motivation, belief and the “meaning” of practices take on a central rather
than a peripheral role in this enquiry. Secondly, the conduct needs to be placed
within the wider context of the experiences of the agent. This shift in focus
means that the methods of neutrality and observation need to give way to
techniques which focus on the data from the perspective of the agent.
Objectivity will need to be supplemented by some attention to the viewpoint of
the subject, as the theorist attempts to understand belief and conduct from this
perspective. Thirdly, the nature of these types of commitments set important
constraints on the degree of certainty and the type of understanding which the
theorist should seek. It is often assumed that understanding in these contexts
requires reaching an agreement on shared values which can be endorsed by both
– or all- relevant parties. However, this is not a helpful way of setting up the
goal of analysis in these types of cases…. Rather than seeking agreement on
absolute and neutral criteria, this alternative method suggests that
“understanding the other” is about making that person and his or her self-
understanding more intelligible.’35

Malik draws on philosophical hermeneutics to provide the resources for this new

approach, which she refers to as an ‘interpretive’ model.

‘This approach seeks to ‘mediate the tension between attention to the
perspective of the subject relying on faith on one hand, and the needs of the
theorist who is seeking greater understanding and clarity on the other.’36

Malik notes that Hans-Georg Gadamer’s work is useful because of his insight that

‘knowledge of the other – who is different and alien – is only possible if we use rather

than suspend our pre-existing insights into the human condition’.
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‘Only the support of familiar and common understanding makes possible the
venture into the alien, the lifting up of something out of the alien, and thus the
broadening and enrichment of our own experience of the world.’37

Then Malik turns to the work of Emilio Betti who has discussed hermeneutics in the

context of legal theory.38 Betti asks the question, what is the cognitive activity that we

may designate “interpretation?”

‘In every form of practical, goal-oriented activity, there is an implicit
representative value, from which, as from a symptom, one may indirectly
discern some trace of the personality of the actor, some characteristic trait of his
thought and understanding. Through the interpreter reflecting upon it, this
implicit value gains explicit representation. Such representative values are marks
of personality, found throughout the whole range of overt behaviour, from the
pinnacle of the hero or of the saint who makes his faith his life’s ultimate
concern to the misery of the hypocrite and even the illegal acts and deviance of
the criminal. As a cognitive act, the process of interpretation answers to the
epistemological problem of understanding. Taking up a distinction familiar to
jurists between action and outcome, we may characterize interpretation as action
whose useful outcome is understanding.’39

Malik notes that the ‘method of interpretation involves a special relationship between

subject and object, which recognizes the unique phenomenon which is being studied.

“At one head of the process is the living thinking spirit of the given interpreter. At

another is some spark of the human spirit, objectivised in representative form…’40 Jean

Grondin notes that in Betti’s method,

‘We come into contact with another mind not immediately but only by taking a
detour through the objectivizations or meaning-bearing forms whereby it makes
itself cognizable. .. The objectivizations to be interpreted (language, but also
gestures, monuments, traces, tones of voice and so on) represent or stand for the
inner spirit or mind that one is trying to understand.’41

Malik argues that this method seeks to accommodate the greater need for subjectivity

and understanding of the other, which may be important in the context of faith-based

arguments. Betti explains the method as follows:

‘On the one hand, the interpreter must respond to the requirement of objectivity;
his rethinking of the object, his reproduction of it, must be faithful and as close
as possible to the expressive or characteristic value possessed by the
representative form he seeks to understand… Two things are thus held in
opposition: one, the subjectivity that is inseparable from the spontaneity of
understanding; the second, the objectivity, or otherness so to speak, of the sense
which interpretation seeks to elicit in the object. Upon it, one may construct a
general theory of interpretation, which in allowing critical reflection upon the
process, can serve as the basis of an account of its ends and methods. This
theory is hermeneutics.’42



- 191 -

Malik notes that at first sight such a strategy seems to raise insurmountable problems

when it comes to understanding faith in the context of social pluralism. How can a

diverse range of perspectives – many of which will be very different, and often

incompatible with the theorist’s own “home” beliefs - be studied? Surely if priority is

given to “home” beliefs then divergent beliefs will be deemed wrong and erroneous,

thereby breaching the requirements of the “politics of recognition”?  Malik argues that

this underestimates the potential shift in understanding that can result from the

alternative approach. Understanding the other with radically different beliefs and

practices requires placing these against analogous “home” beliefs and practices, and

involves a contrast. Initially there will be a clear attribution of error to the beliefs and

practices of the other. Bias and the application of an external criterion will be explicit

using this approach.43 However, the analysis does not end there. The practice of

comparison takes a special form.

‘By placing the practices against a home understanding, and most importantly
using a method which looks beyond merely external acts, the theorist is forced
to notice a range of factors which often remain obscure when the “neutrality”
model is used. The theorist is forced to notice that the other person is acting out
of inner beliefs, motivations and states of consciousness to advance what – from
his perspective – is a social practice with value. The theorist uses rather than
neutralizes his own home understanding of his motivation, belief and conduct.
This pre-existing knowledge acts as a modular frame within which faith-based
practices are placed, contrasted and made more intelligible.’44

Malik acknowledges that there are limits to the extent of agreement concerning values

that we can expect from this approach. But once it is recognized that the task is to make

the other more intelligible it becomes meaningful to claim that the act of comparison

has led to a shift in understanding.

‘Rather than merely noticing that the action is different and alien, the theorist
can attempt to comprehend the meaning of the action from the perspective of the
subject. It is only from this perspective – trying to grasp the significance of the
external conduct for the agent – that the action can be made more intelligible.
This does not mean that the action is now accepted as being valid or as meeting
some objectively agreed criteria of what is rational. The action may still remain
puzzling but it is now seen as one of a range of possibilities for human agents
who wish to realise meaning, point and value in their lives. The action is now
characterized as part of a stream of behaviour of an agent who will reflect upon
it in order to make sense of his personal history.’45

One possible outcome of this approach is a judgement that the faith-based conduct is

wrong. Should this be seen as a fatal flaw and the approach dismissed? Malik argues

against a hasty dismissal by drawing attention to the other models on offer. Both the

analytical- neutral-description (positivism and empirical approach) and difference-
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sensitive (post-modern theories approach) are inhospitable to faith-based arguments.

‘Moreover, under conditions of reasonable pluralism, reasonable comprehensive
doctrines which rely on faith may be forced to conclude that they cannot insist
on the truth of their conception of the good as the basis for organizing political
co-operation in the public sphere. Faced with a choice between insisting that the
absolute truth of their doctrine is acknowledged, and the prospect of
communicating the value that their faith has for them to others, “insiders” have
good reason to prefer the latter.’46

Malik notes that there are limits to an approach that is dependent on the “home”

understanding.

‘This approach is dependent on the theorist reviewing and re-examining his own
perspective. Success in this enterprise will be dependent on the ability of the
theorist to remain open to the possibility of a change and shift in his perspective.
Self-understanding and the ability to analyse his or her own “home
understanding” will be as important as the ability to describe and observe. The
subjectivity of this approach, with the resulting lack of certainty, clarity and
predictability, sits uneasily with methods of verifiable description and
observation which are usually applied in these contexts.’47

The obvious criticism is that the approach will lead to a “hermeneutical circle”, which

we cannot enter if we do not share the home understanding of the theorist, and out of

which we cannot break if we lack objective criteria that we have discarded because of

their “ethnocentricity”. Malik concedes that the accusation that the model is flawed

because of its subjectivity, uncertainty and arbitrariness has some force and validity.

She also acknowledges that if the faith-based conduct is so different when placed

against the theorist’s “home” understanding, the “home” understanding may act as an

absolute barrier to understanding. In this case Malik asks whether a sterner response is

preferable, one that acknowledges that it is not possible to do justice to the ideal of

reason, which underpins liberal politics, and the claims of those who rely on faith. On

this view, faith-based arguments fail to meet the prerequisite conditions of rationality,

which are the basis of organizing public life and institutions. Although relevant in

private life they should have nothing to do with the public sphere. Malik resists taking

this route. Instead, she begins by pointing to the “politics of recognition” and argues

that dismissal would be interpreted as ‘a dismissal of those individuals for whom these

beliefs are of great significance and value.’ Secondly, she notes that the characteristic of

faith-based reasons is that they have significant status for the individual. They act as a

theoretical authority and the implications go beyond the private. There is potential for

divergence and conflict between faith-based sources of authority and the law’s claim to

act as an authority. When individuals are faced with conflicting demands – between
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faith-based authority and compliance with law, this may lead to a refusal to act

according to the requirements of the law. Menski has also highlighted this problem.48

Malik sees two options: either, a legislator or judge decides, or disputes are minimised

so that there is a greater convergence between institutions that provide the sources of

normative guidance.49

‘A vision of law which sees it as not only a system for regulating conduct, but
also as a source of creating and sustaining common meanings in a community,
makes it especially important to take seriously the sincere feelings of those who
rely on faith-based arguments. The self-perception of these individuals that their
views have been considered and given some weight by legal institutions become
important in order to ensure their identification with the legal system.’50

Implicit in what Malik is saying is that if room is made to discuss the issues that are

meaningful to a person of faith and that he or she believes are relevant to a dispute, then

there is less likelihood that a person of faith will feel alienated from the English legal

system.

I agree with Malik that in order to make room for the perspective and faith of

individuals to be accommodated within the English legal system it would be necessary

to adapt judicial reasoning, and that one way in which this might be achieved is through

a hermeneutical approach, but I also want to argue that the medical models that I

outlined in Chapter 3 illustrate that there are also other ways in which judicial reasoning

could be adapted and I will return to this in Section III.

Malik assumes, like Bradney and Menski, that judges should spend time coming to an

understanding of issues of faith in a particular case, but as Bradney has pointed out in

connection with Re ST (a legal case that I outlined in Chapter 1), this can take an

inordinate amount of time and effort on the part of the judge.51 This, in turn, has a

knock-on effect on the whole legal system. Time-constraints and cost are therefore two

issues that need to be taken into account when the accommodation of faith is being

considered within the present system. One way in which these issues might be

addressed is by more education for judges about different faiths, and about the

important role that faith can play in a litigant’s life, and how faith can shape a litigant’s

understanding of a dispute and the decisions that he or she makes. Another way of

reducing the potential additional burden on judges might be for them to accept that they

need more help from representatives of faith communities when dealing with legal cases
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that involve issues of faith.

Thirdly, just because there is a model or system in place that, in theory, makes room for

a person’s perspective and faith to be accommodated, does not mean that this will

actually happen in practice. In Chapter 3 I outlined the patient-centred model in

healthcare, which in theory makes room for a doctor to discuss and take into account a

patient’s perspective and faith. But what has been found is that in practice doctors do

not always discuss spiritual issues with patients. There are a number of reasons that

doctors have given to explain why and these include fear of offending the patient,

because it is outside of their expertise,52 or because of lack of time or training.53 Others

have expressed an interest in discussing spirituality with patients, while recognizing the

need to approach this with ‘sensitivity and integrity’.54 What the healthcare experience

seems to indicate is that making room for faith is not as simple as having a model or

procedure that accommodates faith, because models on their own are not enough. They

must be supported by education and training, and there must be time set aside for

dialogue to take place. Accommodation is also dependent on the willingness of

practitioners, whether they are doctors or judges, to apply the model. It must also be

borne in mind that there will inevitably be some doctors and judges who will be more at

ease in discussing spiritual matters, and there will also be others who will prefer not to

discuss spiritual matters at all. Another potential problem that I discussed in Chapter 3

is that of conflicting narratives, and that the conceptual world of some narratives may be

difficult, if not impossible, for some to enter and understand. These potential problems

associated with the application of models that seek to accommodate faith, also points to

the need for a greater role for representatives of faith communities.

Finally, Malik’s hermeneutical approach to judicial reasoning appears to facilitate

understanding and a level of accommodation for a faith perspective. However, the

‘interpretive’ model illustrates yet another view of law, this time as ‘a source of creating

and sustaining common meanings in a community’, which Malik locates within legal

positivism. The advantage of this view of law from the lawyers’ perspective is that it

maintains a legal positivist outlook on law, as well as the legal structures and

procedures that go with it. But the question that I would pose is - would this work to

make room for faith? I will argue in the next section that on its own it will not because a

change in judicial reasoning is only one part of a much bigger picture.
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Section II – A bigger picture – conflict, law and religion

In Chapter 1 I argued that a legal positivist standpoint causes difficulty for persons of

faith in English legal cases. Judges understand conflict and address disputes in legal

terms and settle them in accordance with legal criteria. However, what the re-emergence

of mediation and the development of facilitative, transformative, and narrative models

of mediation have revealed is that conflict does not necessarily have to be understood

and addressed in narrow legal terms. Indeed, there are those who argue that addressing

disputes in such narrow terms can have wider adverse affects. Brown, for example, has

argued in relation to evaluative mediation, that if the focus is on legal criteria and an

evaluative opinion, this may hinder communication between the parties, and between

the parties and the mediator, because the parties in anticipation of an evaluation may

only put their best case forward, without acknowledging the weaknesses or complexities

in their case. They may also be more likely to approach the mediation from a positional

bargaining stance, rather than be prepared to think outside the legal box and consider

other solutions.55 This argument could equally be applied to legal cases. It also

illustrates another important point, namely that if a dispute is framed in purely legal

terms it restricts the possible options for resolving the dispute to legal ones. This can

then lead to another potential problem. Bush and Folger have argued that if the focus of

a dispute is too narrow the underlying issues that parties really want to address will very

rarely surface.56 In Chapter 2 I drew a distinction between obtaining a legal settlement

and resolving a dispute. If a dispute is framed and addressed in legal terms a disputant

may well obtain a legal settlement. However, if other matters that are meaningful to the

disputants, such as issues of faith, are not discussed or addressed then the disputants

may well not resolve the underlying issues that led to the dispute.

While I accept that the legal aspects of a dispute are important and should be addressed

I would also argue that they are just one element to consider when trying to understand

and address a dispute. For many persons of faith their faith will also be meaningful and

important. The problem for persons of faith is that when cases reach the law courts it is

the legal aspects of the dispute that become all consuming, and other elements such as

faith are not discussed or addressed. It is this situation that I would argue needs to

change.

But if room is to be made for faith judges need to be persuaded that conflict can be
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understood and addressed successfully in broader terms than just legal criteria. The re-

emergence of mediation has done just that. This, in turn, has challenged the legal

profession’s monopoly on dispute resolution, and it has paved the way for a dispute

resolution process that is more sympathetic and open to issues of faith being discussed.

The challenge, now, is to find ways in which to introduce and apply the insights from

mediation into legal cases. I will return to this in Sections III and IV.

In Chapter 1 I argued that the second reason why persons of faith experience difficulties

in the English law courts is because of the way in which law is understood. In the legal

case studies in Chapter 1 I illustrated how some judges understand law as strictly

separated from ethics/morals and religion, and how they understand their role as the

interpretation and application of legal rules. Consequently, judges regard aspects of a

case such as complex ethical issues or issues of faith as ‘irrelevant’ and not justicable. I

have argued that the reason why the judges understand law in this way is because of the

influence of legal positivism, which, as I have shown in Chapter 2, is a highly contested

way of understanding law.  Legal pluralists, for example, do not differentiate between

legal, ethical and religious norms because they prefer to understand all these different

types of norms as ways in which human behaviour is regulated and choose to label them

all as law. Clearly strict positivists and legal pluralists are at two different ends of a

wide spectrum of views on what constitutes ‘law’. This is also illustrated by Malik’s

work in this chapter and that of Dworkin and Finnis outlined in Chapter 2. Although

legal positivism and the work of Hart have been hugely influential, it is only one model

of law amongst many others.

What modern debates about the law illustrate is that there is no agreement on the nature

of law, or on the relationship between law, morals, and religion. But I would argue that

this does not alter the fact that there are cases that come before the courts that involve

not just legal, but also complex ethical issues and issues of faith. This situation raises

the question of how cases that involve issues of faith should be understood and

addressed. I have argued that the contributions that Hebrew law can make to modern

debates about law provide important insights that can help address this problem. Yoder,

as we saw, draws a distinction between ‘procedural’ justice and ‘substantive’ or

‘shalom’ justice. 57 Yoder explains ‘procedural’ justice as the application of rules,

whereas, ‘substantive’ or ‘shalom’ justice is where an okay state of affairs is the result. I
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argued in Chapter 1 that this is still relevant today. The persons of faith in the legal

cases in Chapter 1 clearly received ‘procedural’ justice but did they receive

‘substantive’ justice? I argued that they did not, because the issues of faith that were

central to their identities and were meaningful to them were not discussed or

understood. Interestingly, even English Law Lords who sit as part of the English

Supreme Court understand and accept the difference between these two types of justice.

In a recent BBC 4 programme Lord Phillips, Lord Kerr, Lord Hope and Lady Hale

discussed the issue of justice.58 Lord Phillips acknowledged that there had been cases

where he personally would have preferred to give a different judgement, but he was

constrained from doing so by the law. One illustration that he gave was the recent case

about bank charges: on a personal level he thought that it would have been good if the

Office of Fair Trading (OFT) could have been sanctioned to review bank charges but he

explained that was not the question that the Court had to consider. Instead, the Court

had to decide whether the OFT’s statutory remit extended to that of being able to

investigate bank charges. The Court found that it did not. Lord Kerr then explained that

judges administer justice ‘according to the law’. This means that judges interpret and

apply legal rules to a particular case. This would be equated to Yoder’s ‘procedural’

justice. There is therefore a structural problem because the legal system is set up to

deliver ‘procedural’ justice, not ‘substantive’ or ‘shalom’ justice. This encompasses all

cases, not just those involving issues of faith. Added to which the English adversarial

system pits lawyer against lawyer and tends to encourage an attitude of ‘winner takes

all’.59 Consequently, law, can and is used by some as a weapon against others. This can

be contrasted with the aim of ‘shalom’ justice, which was a sense of ‘all-rightness’

between parties to a dispute, and involved restitution and restoration of godly

relationships.

Hebrew law, I argued, also gives a model of how ‘difficult’ cases, which involved both

civil and religious issues, and civil and religious authorities, were resolved, in that

judges and priests worked together. What the healthcare experience has revealed is that

if faith is to be accommodated then we are expecting a great deal of professionals such

as doctors and judges. They spend a great deal of time and effort learning about their

respective professions. Do we therefore want them to also become experts in religions?

I would argue that we do not but this is not to say that they should not receive some

education in this area. In particular, I would argue that they need to be aware in general

terms of the religious factors that might suggest that a faith position was important to a
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given individual litigant, and that the litigant’s faith may well shape the way in which

the litigant understands the dispute and may affect the litigant’s decisions and responses

to the dispute. In other words both doctors and judges need to be made aware that they

are involved in a continual negotiation of meaning, because, as I explained in Chapter 3,

Medicine, Law, and faith, are like cultural systems with their own language and

practices that need to be interpreted, translated and negotiated. There are two specific

reasons why doctors and judges need to be prepared to work with representatives of

faith communities in order to resolve ‘difficult’ cases that involve complex ethical

issues and issues of faith. First, because doctors and judges often lack the detailed

knowledge and expertise, as well as the time to devote to come to an understanding of

the aspects of a case that relate to faith. Secondly, as Menski and Malik have noted, in

cases that involve issues of faith there are two authorities operating - civil and religious,

and a litigant may well feel torn between whether to follow civil/legal or religious

authorities. I would argue that it is important to try to accommodate faith, and involve

faith communities in trying to resolve ‘difficult’ cases not only, because it is a matter of

justice, but also to avoid persons of faith feeling alienated from the legal system. Sadly,

as I noted in Chapter 2, Menski has already found evidence that some persons of faith

(i.e. some Muslims) are choosing not to follow British law.

In the Introduction I argued that the third reason why persons from faith traditions

experience difficulties in the English law courts is because of the way in which religion

has come to be understood.  Carter, for example, notes that religion is often treated as a

‘hobby’ and some secularists argue that religion is a private matter and should not be

used to support arguments in public debates or in public forums such as the law courts. I

argued in the Introduction that many persons of faith would not agree with these

arguments, and would want the freedom to explain the issues of faith that motivate them

and determine their decisions and actions. However, I acknowledge that this is a

sensitive and emotive issue. Some secularists are concerned that religion might be

imposed on them, whereas, some persons of faith interpret the secularists’ arguments as

an attempt to silence religious voices in the public sphere. Unfortunately, these two

concerns collide in legal cases that involve issues of faith. Some secularists are

concerned that religious tenets will become law and will then be imposed on them,

whereas, persons of faith are concerned that they lack the space and the voice in legal

cases to explain that which is meaningful to them. There are no easy answers to such

concerns. On the face of it, what is required is a continuing dialogue between secularists
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and faith communities. This is not easy with often diametrically opposing views but I

would argue if persons of faith are not to be alienated from the legal system, and if they

are to receive ‘substantive’ justice then ways need to be found to make room for faith.

In the next section I will revisit the medical models that I outlined in Chapter 3 to

explore what these models might have to say to the legal profession, and how three of

the models might be adapted to make room for the faith of individual litigants in legal

cases.

Section III – Medical models revisited

In Chapter 3 I outlined four medical models, the biomedical, bio-psychosocial, patient-

centred and meaning-centred models. The biomedical model has been the dominant

model in Western medicine over the last century.60 It is a scientific model that was

devised by medical scientists for the study of disease, 61 and it understands disease

narrowly in biological terms as ‘alteration in biological structure or functioning’. 62 As

the model’s underlying principles are reductionism and physicalism the focus is on

objective and verifiable data. Any social, psychological, cultural or religious data are

ignored as ‘overlay’ or ‘irrelevant’.63 According to Engel this distorts perspectives,

interferes with patient care,64 and encourages the bypassing of the patient’s verbal

account, thereby placing greater reliance on technical procedures and laboratory

measurements.65 I explained how some doctors have developed other models, because,

in their opinion, the bio-medical model is too narrow, and focuses on disease, and not

the patient as a person. It is these developments that I argued are an example to the legal

profession, partly because of the gradual movement that has taken place in medicine

from 1960 onwards towards understanding the importance of accommodating a

patient’s cultural beliefs and values, including faith, and her perspective of illness. I

drew a parallel between the biomedical model and the model of law encapsulated by

legal positivism. Both have a narrow focus on their respective disciplines of medicine

and law. Both seek to exclude the perspective and faith of the patient and litigant

respectively. In Chapter 2 I argued that the legal positivist’s concept of law is too

narrow in a similar way that Engel and Kleinman have argued that the bio-medical

model is too narrow. For example, Menski has devised a model of law that is

sympathetic to culture and faith. Menski is acutely aware of the pressing need for the

legal profession and the legal system to become more culturally sensitive and

accommodating. Although there has been a theoretical move to accommodate culture

and faith in law through the work of Menski, this has not succeeded in making room for
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culture and faith in legal cases. I have argued that there are a number of complex

reasons for this. One is the influence of legal positivism. Another is that lawyers are

used to understanding and addressing conflict in narrow legal terms but, as I explained

in Chapter 4, the re-emergence of mediation has challenged the legal profession’s

monopoly on dispute resolution, and shown that conflict does not have to be understood

and addressed in narrow legal terms. Consequently, some lawyers have trained to

become mediators. However, lawyers in the mainstream English court system have yet

to respond to calls that they and the English legal system need to become more

culturally sensitive. I suspect that this is because many lawyers do not see or understand

that there is such a need, while those that do, do not know how such an accommodation

could be accomplished.

Secondly, in Chapter 3 I showed that the reason why the perspective, culture and faith

of individual patients is accommodated by some in the medical profession is because

they have come to understand that there is a continual negotiation of meaning that takes

place between doctor and patient. Medicine, like religion, is a cultural system with its

own language and practices that have to be interpreted translated and negotiated. I

argued that this is relevant to the legal profession because law is also like a cultural

system with its own language and practices that have to be interpreted, translated and

negotiated. Consequently, the faith of individual litigants should be given space to be

expressed and discussed in legal cases because there is a negotiation of meaning that

takes place between disputants, and between disputants and the judge. I also argued that

doctors such as Engel and Kleinman who have journeyed from a place of not taking into

account a patient’s perspective and faith, to a place where they are convinced of the

need to do so, provide an example to the legal profession of the journey that they too

need to make if room is to be made for the perspective and faith of litigants in legal

cases. Thirdly, I argued that the bio-psychosocial, patient-centred and meaning centred

models could be adapted and applied in legal cases in order that the perspective and

faith of an individual litigant could be accommodated. It is to this that I will now turn.

First, by briefly outlining each model, then by suggesting ways in which each model

could be adapted, and finally, by explaining what changes that this would involve in the

legal system.

The bio-psychosocial model is based on a systems approach. Systems include: cell,
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organ, person, family, community, culture and society. Each system implies qualities

and relationships distinctive for that level of organization, and each requires criteria for

study and explanation unique for that level.  This is a model that eschews reductionism

and understands that nothing exists in isolation. The model incorporates the

biomechanical model, but widens it to include social, psychological, and cultural data.

The doctor’s role in this model is the relief of the patient’s distress, and the collection,

assessment, and analysis of data, in the light of systems theory. The patient is ‘a larger

social system,’ and data given by the patient identifies other ‘systems’ (e.g. family,

work, church) of which the patient is a part. The patient’s religious community would

be regarded in this model as one of those systems, and data relating to the patient’s

religious beliefs and practices could be included in the data collected. The doctor

assesses the relevance and usefulness of the data from each level for the patient’s care.66

How could this model be adapted for legal cases? I would suggest that following a

systems model would act as a reminder for disputants, lawyers and judges that a dispute

cannot be understood and addressed in purely legal terms. A litigant does not exist in

isolation - she lives within a particular society, culture, and faith community. Evidence

would not be restricted to legal evidence but would include other relevant evidence,

which could include details of a litigant’s faith perspective, beliefs and practices.

Whether this additional evidence would be deemed ‘relevant’ would depend on the

judge. For this model to be effective judges would need to accept that law could be

understood in wider terms than that proscribed by legal positivism. Judges would be

required to receive more education on cultural awareness, faith communities and the

negotiation of meaning. It would also necessitate a shift in the relationship between

litigant and judge. The judge would be required to engage in dialogue with a litigant

about her faith. This model could also provide room for representatives of faith

communities to assist judges in helping to resolve ‘difficult’ cases.

The second model is the patient-centred approach, which has six interactive

components.67 It incorporates and expands the biomedical model by aiming to

understand and treat illness, as well as disease. Disease is diagnosed by objective

observation under the biomedical model, but also the doctor ‘actively seeks to enter the

patient’s world to understand his or her experience of illness.’68 The approach requires a

balance between the collection of objective and subjective data, and brings body and

mind together in order to understand and treat the ‘whole’ person. In seeking to
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understand and treat the whole person it is recognized that spirituality may play a role in

a patient’s life, and in his or her response to illness.69 Unlike the biomedical model in

which the doctor was encouraged to maintain a professional distance from the patient, in

the patient-centred model the doctor is encouraged to engage with the patient. The

doctor-patient relationship could be described as a partnership, and the aim is to share

decision-making.

I would suggest that a patient-centred approach (renamed a litigant-centred approach for

application in legal cases) would be a reminder to the legal profession that a legal

perspective is only one part of the equation when understanding and addressing

disputes. The other part of the equation is the perspective of the litigant. Evidence

would therefore include data from both types of perspective. This approach

acknowledges that spirituality may play a role in a litigant’s life and may shape the way

in which a litigant understands and responds to a dispute, and may affect the litigant’s

decisions. This approach would necessitate a shift in the relationship between judge and

litigant. Judges would be required to engage in dialogue with a litigant to ascertain the

litigant’s perspective on the dispute, and to hear about issues of faith that are relevant to

the dispute. This approach would also provide room for representatives of faith

communities to assist a judge to help resolve ‘difficult’ cases.

The third model is the meaning-centred model in which the objective is that the doctor

treats the illness, not just the disease. This involves empathetic listening, translation,

and interpretation.70 In this the illness experience is understood as ‘culturally shaped.’

The doctor’s role is likened to that of an ethnographer, historian and biographer.71

Traditionally an ethnographer visited a foreign culture, learned the language, and

attempted to see things in the way that the natives did. This began by observation and

the establishment of relationships of trust and collaboration. Likewise the doctor

conducts a mini-ethnography in order to place himself in the lived experience of the

patient’s illness. The doctor also records a brief life history of the patient, and elicits

from the patient and, when feasible, the family’s explanatory model of the illness

experience. Explanatory models are, ‘the notions that patients, families and medical

practitioners have about a specific illness episode’.72 To elicit the explanatory model of

patient and family the doctor asks a series of questions.73 The purpose of the questions

is to stimulate a dialogue between doctor and patient. A patient or family member who

held an explanatory model that was informed by the biblical narratives would at the



- 203 -

very least have their account heard and respected. The doctor then has the task of

explaining to the patient and family his own explanatory model. 74 The doctor is then

ready to engage the patient and family in negotiation over treatment.

The meaning-centred model is based on a narrative approach which would act as a

reminder to judges that disputes are culturally constructed, and for the need to be

sensitive to issues of culture and faith, and to pay particular attention to the meaning of

the disputants’ narratives. Consequently, a judge using this approach would want to take

time to discuss a litigant’s perspective, and try to understand how cultural beliefs or

issues of faith shape how a litigant understands and responds to a dispute. This approach

would also remind judges that there is a continual negotiation of meaning between

disputants, and between disputants and the judge, and of the need to check that they

have correctly interpreted the disputants’ meaning. A judge using this model would also

be aware of the need to outline and explain the legal perspective to the disputants. This

approach would necessitate a shift in the relationship between judge and disputants

towards dialogue and collaboration.  A judge employing this approach is likely to be

aware of the need to involve representatives of faith communities when a dispute

involves faith issues.

But what would the changes that I have suggested mean for the legal profession, the

legal system, persons of faith and our ideas about law and justice?

Section IV – A new vision of law and procedure

The changes I have outlined would represent a paradigm shift for judges and the wider

legal profession and legal system. At present judges are heavily influenced by legal

positivism and they understand law as legal ‘rules’ separate from ethics and religion.

Ethical matters and issues of faith are regarded as ‘irrelevant’ and not justicable.

Consequently, judges do not have to engage with a litigant and talk to her about her

faith. What I have argued is that the focus of law should be moved from ‘rules’ to

people and relationships. This idea is not new – it is found in Hebrew law and in the

field of mediation. Winslade and Monk, for example, take the view that it is only when

a better relational pattern develops that a problem-solving approach will be effective.75

Their approach favours trying to settle relational issues in preparation for settling the

substantive issues.76 If the focus of law is moved to people and relationships then a
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more holistic approach can be taken to resolving disputes, and a litigant’s perspective,

culture and faith will be relevant and could be taken into consideration.

Malik’s interpretive model and the three adapted medical models provide a variety of

ways in which judicial reasoning could be adapted to make room for an individual

litigant’s perspective and faith. Each would require a judge to engage in dialogue with a

litigant about issues of faith. This would require space and time and a willingness on the

part of the judge to try to come to an understanding of the litigant’s perspective and

faith. I acknowledged that time and cost are factors to consider when considering how

to accommodate faith. I also acknowledged that some judges might prefer not to discuss

spiritual issues with litigants. I have therefore argued for a greater role for

representatives of faith communities in assisting judges to resolve ‘difficult’ cases.

At present judges understand their role narrowly as the interpretation and application of

legal rules. Judges therefore administer justice ‘according to law’, which means that

they interpret and apply the rules to a particular case. Yoder has described this as

‘procedural’ justice. This affects all cases, not just those involving issues of faith.

Added to which the English legal system is ‘adversarial’ and pits lawyer against lawyer

and tends to encourage an attitude of ‘winner takes all’.77 Consequently, law can, and

often is, used by some litigants as a weapon against others.  This can be contrasted with

the aim of Hebrew law, which was ‘shalom’ justice. This was a sense of ‘all-rightness’

between parties to a dispute, and involved restitution and restoration of godly

relationships. I have therefore drawn a distinction between a legal settlement and

resolving a dispute, and Yoder has drawn a distinction between ‘procedural’ and

‘substantive’ justice. Under the current system a litigant will obtain a legal settlement

and ‘procedural’ justice. However, they may not resolve the dispute because underlying

issues, including issues of faith, are not discussed and resolved, and they will not

receive ‘substantive’ justice. I have therefore argued that the focus of the judges needs

to change from ‘rules’ to people and relationships, and that there should be an

opportunity to discuss and address underlying issues. This would provide litigants with

the opportunity to resolve the underlying issues that led to the dispute. It would also

provide the judges with the freedom and opportunity to administer ‘substantive’ or

‘shalom’ justice, which has the potential to benefit everyone, not just persons of faith.

At present persons of faith are faced with considerable difficulties when they are
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involved in legal cases in the English legal system. I have outlined the extent of the

difficulties in Chapter1. The changes that I have suggested would mean that persons of

faith would be provided with space and time to enable their voices to be heard, and

provided with the opportunity to explain their perspective and have the opportunity of

being understood. They would therefore be less likely to feel alienated from the legal

system and the legal process. They could also be reassured that a judge would have a

way in which to take the perspective and faith of an individual litigant into account

when trying to resolve a dispute, and if constrained by time or lack of expertise, that a

judge could call on the assistance of representatives of faith communities to help him

resolve a ‘difficult’ case. They would also have the opportunity to obtain a resolution of

the dispute and receive ‘substantive’ justice, rather than just a legal settlement and

‘procedural’ justice.

In the final chapter of this thesis I will revisit six of the legal cases that I outlined in

Chapter 1, and examine what differences it might have made to the participants and

outcome, if the changes that I have suggested had been implemented in the cases.
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Chapter 6 -

Narrative and meaning: a challenge to legal positivism

In the light of my argument in the past two chapters I will revisit six of the legal cases

outlined in the first chapter and consider whether my proposals would have made a

difference.

The first case that I looked at was Baby MB (An NHS Trust v MB (A child represented

by the CAFCASS as Guardian ad Litem) [2006] EWHC 507 (Fam) [2006] 2FLR 319.

Case Study 1 - Baby MB

This case involved a child known as M aged 18 months who was found to be suffering

from a severe form of spinal muscular atrophy, a degenerative and progressive

condition. With treatment M might live for a few years or die soon. The doctors

considered that M’s quality of life was so low and the burdens of medical intervention

so great that the endo-tracheal tube should be removed. M would be sedated to prevent

pain and distress and he would die immediately because he was unable to breathe. M’s

parents who visited him for long periods every day would not agree to this. They argued

that although M did show signs of pain and distress, he also showed signs of pleasure,

recognised members of his family and responded to music or television.  The NHS

Trust therefore applied to the High Court for a declaration to the effect that it would be

lawful and in M’s “best interests” to withdraw ventilation. M’s parents sought a

declaration that it would be lawful and in M’s “best interests” for a tracheostomy to be

performed to enable long-term ventilation to be carried out. The court dismissed both

applications and made a declaration concerning the lawful withholding of further

treatment.1

Both parents gave written and oral evidence. The court report included the following

statement about the child’s father.

‘The father is a practising Muslim. He said in his written statement: ‘One of my
beliefs is that it is not right for people to choose whether another person should
live or die’. During the course of his oral evidence he said that he believes no
one knows what time someone is born to die. No one knows exactly when the
God who gives life takes it. We all have a certain time to die and should leave
the decision to God.’2
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The response of Mr Justice Holman was as follows:

‘“This case concerns a child who must himself be incapable, by reason of his
age, of any religious belief. An objective balancing of his own best interests
cannot be affected by whether a parent happens to adhere to one particular
belief, or another, or none. I have the utmost respect for the father’s religious
faith and belief, and for the faith of Islam, which he practises and professes. But
I regard it as irrelevant to the decision, which I have to take, and I do not take it
into account at all.”’3

The problem is the judge and father do not engage in a meaningful dialogue about

issues of faith, they are talking past one another. This is a similar situation to what we

found in Chapter 3, in the medical setting, when the romantic genre of narrative and the

biomedical model come into contact. The second difficulty relates to the legal decision-

making process where conflicting rights and principles, or in this case benefits and

burdens of treatment, are balanced. As I have explained in Chapter 1 Bradney has

argued that this is problematic for the ‘obdurate’ believer as his faith is his priority. The

third difficulty relates to concepts such as ‘benefits’ ‘burdens’ ‘harm’, ‘futility’ and

‘quality of life’. Ann Sommerville, from the BMA, argues:

‘Although they can be slippery, notions of “harm” and “benefit” continue to
feature strongly in the BMA’s problem-solving methodology and increasingly
preoccupy the courts, even though there is no clear and universalisable
definition. As with the four principles approach interpretation of the terms
depends, in different contexts on a number of varieties, including individuals’
perceptions as well as legal and professional benchmarks.’4

Sommerville acknowledges that the concepts are evaluative and can be understood

either subjectively or objectively. For example, doctors now accept that some Jehovah’s

Witnesses are likely to view blood products as “harm” rather than a “benefit”.5

Likewise, there are some in the medical profession who acknowledge that both lay and

medical professionals are susceptible to several cognitive biases when they make

health-related decisions.6

‘We often assume that, when faced with any decision involving a range of
possible outcomes, we should subjectively estimate how nice or nasty each
outcome will be, weigh these by the probability that each outcome will occur,
and intuitively choose the option with the highest weighted score.  This line of
reasoning (known as subjective expected utility theory) implicitly underpins
much research into health-related decision-making. But in reality, neither
patients nor the members of regulatory bodies make choices in this
fundamentally rational way.  Limits to our capacity to process information, for
example, prevent us from considering all options, outcomes, and the likelihoods
at once.  Those that we focus on will inevitably influence us more.’7
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Similarly, it has been argued that cultural and religious beliefs can affect the way in

which such terms as ‘futility’ and ‘quality of life’ are interpreted.8 I would argue that it

is therefore not just a simple and straightforward case of drawing up a list of benefits

and burdens/harms as the judge suggested. What might be a benefit to one person might

be a burden/harm to another, depending on interpretation. In Chapter 3 I argued that

there is a continual negotiation of meaning that takes place in the doctor-patient

relationship, and also in disputes between disputants, and when a case ends up in court

between the disputants and the judge, a negotiation which arises from different cultures.

Both medicine and law are like cultural systems with their own language, which has to

be interpreted and translated, and the meanings negotiated.

Could the dispute about Baby MB have been referred to mediation? If so, what benefit

might there have been for M’s parents? I would argue that this dispute could, as a first

step, have been referred to mediation. Had this happened M.’s parents would have had

the benefit of being able to tell their story in all of the models of mediation that I

outlined and discussed in Chapter 4, and all, except the evaluative approach, would have

provided some room for issues of faith to be discussed and given some weight in the

decision-making process. In my view the most beneficial approach for M’s parents

would have been a narrative approach to mediation, because a mediator who employs

this approach would have understood the importance of culture, and is likely to have

been sensitive to issues of faith. Such a mediator would have also been more likely to

have enquired whether the parents of M wanted the support of a representative of their

faith community as a spokesperson or co-mediator and this would have certainly

facilitated dialogue and understanding between the disputants. As we saw in the third

chapter, in the story of James Hopewell, arriving at a mutual understanding may still be

difficult but at the very least consideration of the meaning in stories could be a useful

tool for pinpointing areas of misunderstanding and conflict between disputants.

Mediation might not have resolved the dispute but it would have provided space for

dialogue and understanding to be facilitated between the disputants, and to clarify points

of agreement and disagreement.

If the dispute was heard at Court what difference would it have made to the parents of

M had the judge approached the case in the ways that I suggested in Chapter 5? Would

a different approach have led to a different outcome? If the judge had approached the

case by employing a Malik ‘interpretive’ model he would not have dismissed the
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father’s religious beliefs as ‘irrelevant’. Instead, he would have had to spend time

reflecting on the father’s beliefs, and tried to understand them. The three adapted

medical models would have had a similar effect. If the judge had employed a systems

approach it would have reminded him that the dispute could not be understood and

addressed in purely legal terms, and that a litigant does not live in isolation but within a

particular society, culture and faith community. The judge would have therefore had to

be prepared to hear not just legal evidence but also details of the Muslim father’s faith

perspective, beliefs and practices that were relevant to the case. If the judge had

employed a litigant-centred approach it would have reminded him that a legal

perspective was only one part of the equation, and so he would have also sought the

Muslim parent’s perspective on the dispute. The judge would also have been aware that

the spirituality of a litigant may play a role in shaping how a litigant understands and

responds to a dispute, and that it may also affect the litigant’s decisions. The judge

could have therefore engaged in dialogue with the patient’s father about his beliefs.

However, in my view the most beneficial approach for M’s parents would have been if

the judge had employed a meaning-centred approach because it would have reminded

him that disputes are culturally constructed. The judge would have therefore been aware

that a continual negotiation of meaning takes place between disputants, and between a

disputant and a judge. The judge would have understood the importance of listening to

the father’s story and of paying attention to the meaning in that story. The judge would

have therefore engaged in dialogue with the patient’s father about his beliefs. I have

argued that if judges do not have the time or expertise, or do not feel able to discuss

spiritual matters with a litigant, then they should be able to seek the assistance of a

representative of the litigant’s faith community. In this case if the judge had employed

any of the adapted medical models he could have enquired whether the patient’s father

required support from a representative of his faith community, and if needed sought

assistance himself to help resolve the dispute.

I suspect that, in the light of the facts of this particular case, this would still not have

changed the outcome. Two facts seem to support my contention. The first appears in the

judgement of Judge Holman and relates to the Court’s power when it comes to positive

medical intervention. ‘The court had no power to require doctors to carry out a positive

medical intervention against their own judgement and will.’9 This explains why the

judge dismissed the parents’ application for a tracheostomy to be carried out on M. The

second relates to the fact that baby M was neither in a persistent vegetative state nor
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severely brain damaged. This is probably a key reason why the judge refused to support

the Trust’s application to withdraw ventilation.

‘There have been legal cases and decisions in which approval has been given for
the withdrawal of life support from, followed by immediate death of, brain dead
or severely brain damaged children or patients. And there have been legal cases
and legal decisions (of which Charlotte Wyatt is an example) in which advance
approval has been given not to embark upon (i.e. to withhold) forms of treatment
or life support, if later needed, if the condition of a child is very poor. So far as I
am aware, no court has yet been asked to approve that, against the will of the
child’s parents, life support may be withdrawn or discontinued, with the
predictable, inevitable and immediate death of a conscious child with sensory
awareness and assumed normal cognition and no reliable evidence of any
significant brain damage.’10

Despite this I do not consider this a good enough reason to keep the system as it is.

Malik and Taylor provide reasons why dismissal should not be an option. Malik argues

that in the light of the debates about the “politics of recognition” dismissal may well be

interpreted as ‘dismissal of those individuals for whom these beliefs are of great

significance and value.’11 Taylor argues that identity is shaped partly through

recognition and dialogue.12 Misrecognition or non-recognition shows not just a lack of

respect, it can lead people to suffer real damage, harm or oppression. Further,

‘recognition is not just a courtesy we owe to others - it is a real need’.13 If faith (which

for all believers are part of their identity, and for ‘obdurate’ believers are a key to their

identity) is not recognised then this can lead to harm. Malik also argues that with

dismissal there is also a risk of alienating those who present faith-based arguments from

the legal system, whereas, taking faith-based arguments seriously ensures

‘identification with the legal system’. 14

Case Study 2 - The Conjoined Twins Jody and Mary

This is the case of Re A (children) (conjoined twins: surgical separation).15 Jodie and

Mary were conjoined twins who were joined at the lower abdomen. Jodie was capable

of independent existence, but an operation to separate the twins would inevitably result

in the death of Mary who was alive only because a common artery enabled her sister to

circulate oxygenated blood for both of them.  If there were no operation they would

both probably die within three to six months because Jodie’s heart would fail. The

doctors who were caring from the twins wanted to operate to separate them but the

parents of the twins refused to give consent. The hospital therefore applied to the High

Court for a declaration that the proposed operation would be lawful and in the best
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interests of both twins. The High Court judge decided that the operation would enable

Jodie to lead a relatively normal life; that the remaining months of Mary's life would not

only be worth nothing to her, but also hurtful; that to prolong her life for those few

months would be seriously to her disadvantage; that the operation would therefore be in

the interests of both children, that it was not to be regarded as a positive act, but as the

withdrawal of Mary’s blood supply; that the position was therefore analogous to the

court authorising the withholding of food and hydration; and accordingly the operation

would be lawful.  The parents therefore appealed on the grounds that the judge erred in

holding that the operation was (i) in Mary’s best interest, (ii) that it was in Jodie’s best

interest, and (iii) that in any event it would be legal. These were the three points that the

Court of Appeal considered.16

The Court of Appeal’s decision included the following statements:

1. ‘In the High Court case the judge was wrong to conclude that Mary’s life was
not worth living. The operation was not in Mary’s best interests.’17

2. ‘Given the conflict of interests between Jodie and Mary, and the conflict in
the Court’s duty to give paramount considerations to the welfare of each twin, it
had to choose the lesser of two evils and so find the least detrimental alternative.
It therefore carried out a balancing exercise, with the right of the twins to life
going into the balance, alongside the worthwhileness of the treatment…. The
operation was in Jodie’s best interests. The least detrimental choice … was to
permit the operation to be performed.’18

3. ‘The doctors were under a duty to Mary not to operate because it would kill
her, but they were under a duty to Jodie to operate, as not to do so would kill
her. In those circumstances the law had to allow an escape route through
choosing the lesser of two evils. … In any event, the reality was that Mary was
killing Jodie, and the doctors would be justified in coming to Jodie’s defence by
removing the threat of fatal harm presented by Mary draining her lifeblood. The
availability of such a plea of quasi self-defence, modified to meet the quite
exceptional circumstances that nature had inflicted on the twins, made
intervention by the doctors lawful. … the circumstances satisfied the three
necessary requirements for the application of the defence of necessity, namely
that the act was needed to avoid inevitable and irreparable evil, that no more
should be done than was reasonably necessary for the purpose to be achieved
and that the evil inflicted was not disproportionate to the evil avoided. Further,
the doctrine of the sanctity of life respected the integrity of the human body, and
the proposed operation would give the children’s bodies the integrity which
nature had denied them. Finally, Mary’s death, though the inevitable
consequence of the operation, would not be its purpose or intention.
Accordingly, it would be lawful to perform the operation.’19

The parents who are both Roman Catholics were faced with an agonising choice and
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this is part of the parents’ statement that explains why they were not prepared to consent

to the operation:

‘“We have of course had to give serious consideration to the various options as
given to us by our daughters’ treating doctors. We cannot begin to accept or
contemplate that one of our children should die to enable the other to survive.
That is not God's will.  Everyone has the right to life so why should we kill one
of our daughters to enable the other to survive. That is not what we want, and
that is what we have told the doctors treating Jodie and Mary. In addition, we are
also told that if Jodie survives and that is not known at all, then she is going to
be left with a serious disability. The life we have …. is remote… with very few,
if any facilities would make it extremely difficult not only for us to cope with a
disabled child but for that disabled child to have any sort of life at all … We
have very strong feelings that neither of our children should receive any medical
treatment.  We certainly do not want separation surgery to go ahead as we know
and have been told very clearly that it will result in the death of our daughter,
Mary.  We cannot possibly agree to any surgery being undertaken that will kill
one of our daughters.  We have faith in God and are quite happy for God's will
to decide what happens to our two young daughters. … .”’20

The root of the parents’ objection to separation was that the twins were equal in their

eyes and they could not agree to kill one even to save the other. The parents interpreted

the proposed medical intervention as an act by the doctors and indeed themselves that

involved killing Mary.

The Archbishop of Westminster, Archbishop Cormac Murphy-O’Connor, was allowed

to make written submissions to the Court. The full text of the submissions gives a clear

account of why the Archbishop intervened and what he hoped to achieve by that

intervention.21 The submissions can be divided into two parts, 1 - 3 are based on tenets

of the Christian faith and principles of Catholic moral teaching,22and 4-21 included

arguments based on legal advice that the Archbishop had received, although they are

also very much coloured by the Christian faith.

Could this dispute have been referred to mediation? If so, what benefit would there have

been for the parents? Would the outcome have been different? I would suggest that as

the parents interpreted the medical intervention as an act of killing by the doctors and

themselves, two courses of action might have been possible. First, a member of the

medical team could have enlisted the help of a healthcare chaplain. I have outlined the

role of the healthcare chaplain in Chapter 3. In this instance the healthcare chaplain

would have been helpful in being able to take time and space to listen to the parents’

story. If the chaplain had been a Roman Catholic priest who did not interpret the
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medical intervention in exactly the same way as the parents, then it might have been

possible for the priest to have sensitively attempted to resolve the matter by the process

of reframing. Secondly, mediation might also have been helpful. The parents would

have had the benefit of being able to tell their story in all four models of mediation that

I outlined in Chapter 4, and all, except the evaluative model would have provided time

for issues of faith to be discussed and granted some weight in the decision-making

process. In my view the most beneficial model for the parents would have been a

narrative approach as mediators adopting this approach are aware that disputes are

culturally constructed and are likely to be sensitive to issues of faith. The parents would

have been asked whether they wanted a representative of their faith community to act as

a spokesperson and/or co-mediator. A mediator using this approach would have also

been attentive to the meaning that the parents attached to the medical intervention. The

parents thought that the doctors would be killing Mary, and that by agreeing to the

operation that they would be complicit in killing their daughter. In my opinion this was

the key to resolving this dispute. How could narrative mediation have helped? As I

explained in Chapter 4 one of the steps in narrative mediation is the construction of a

new narrative, which is a similar process to reframing. From the parents’ statement it is

also clear that economic factors and very practical considerations about how Jodie

would receive ongoing medical treatment figured prominently. I would suggest that had

these matters been addressed in mediation at an early stage then the parents might

conceivably have been prepared to agree to the operation, and the case would not have

ended up in the courts.

If the dispute was heard at Court what difference would it have made to the parents of

the twins had the judge approached the case in the ways that I suggested in Chapter 5?

Would a different approach have led to a different outcome? The parents would have

benefited in varying degrees from having their faith considered if the judge had

approach the case by employing any of the adapted medical models or the Malik

‘interpretive’ model. If the judge was unwilling or felt unable to talk to the parents

about their faith he could have sought assistance from a representative of their faith

community. In my view the most beneficial approach for the parents would have been if

the judge had used a meaning-centred approach. A judge employing this approach

would have been aware that disputes are culturally constructed and been attentive to the

meanings in the parents’ narratives. The key in this case was the meaning that the

parents attached to the medical intervention. However, I think it unlikely that a judge
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would have been able to resolve this matter through dialogue alone. The judge would

have needed the assistance of a representative of the parents’ faith community to help

resolve this dispute.

Again it is unlikely that the outcome of the case would have been different because

Section 1 (1) Children Act 1989 states that the welfare of the child is to be regarded as

paramount. What this means is that parental rights are subordinate to the welfare of a

child. The parents’ views are therefore to be respected and their decision given due

weight but in the end it is the Court’s decision to make on the basis of the welfare and

best interests of the children. This provided a dilemma for the Court because they were

faced with deciding the welfare of two children. They dealt with this dilemma by

carrying out a balancing exercise which involved weighing the right to life of each twin,

together with the worthwhileness of the treatment and the quality of life. Many,

including the parents of the twins, may well have found this process abhorrent.

However, if the Court had not made the decision to separate the children both would

have died. Medical evidence confirmed that no one could save Mary, as she would have

died with or without the operation. The medical evidence also suggested that with an

elective separation the risk of Jodie dying was between 2-6 per cent. In other words

Jodie had a 94 to 98 per cent chance of survival. With such overwhelming medical

evidence pointing to a successful outcome for Jodie the Court decided to try save her as

she had an excellent chance of survival. While the Court’s decision was controversial

and some commentators have disagreed with the judicial reasoning,23 and others with

the decision to override the parents’ rights,24 in the end the Court acted to save the life

that they could save.

Does this support the view that the faith of the parents, or that of a representative of

their faith community, should not be heard and discussed in legal cases? I have argued

that it does not because that would deny the parents and the representative of their faith

community substantive justice, and risk causing harm and alienating them from the

legal system. But I also want to consider another reason why the voice of faith

communities should be heard in legal cases, and that is to challenge a particular legal

judgement.

The Archbishop’s submissions numbers 4-21 included specific arguments based on

legal advice that he had received, but that were coloured by the Archbishop’s Christian
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faith. It was these submissions that Ward LJ dealt with in his legal reasoning. I do not

intend to go through these in detail but what they reveal is that the Archbishop is deeply

troubled by the language, reasoning and decision of the judge, Mr Justice Johnson

concerning Mary, the weaker of the twins, when the case was heard in the High Court.

The purpose of the Archbishop’s submissions is to correct certain statements made by

Mr Justice Johnson about Mary, and to invite the Court of Appeal to reverse his

judgement. Which begs the question, what was it that Mr Johnson said, and what was it

about his reasoning and decision that troubled the Archbishop? A summary of Mr

Justice Johnson’s judgement was reported as follows:

‘The judge concluded that the operation would enable Jodie to lead a relatively
normal life; that the remaining months of Mary’s life would not only be worth
nothing to her, but also hurtful; that to prolong her life for those few months
would be seriously to her disadvantage; that the operation would therefore be in
the interests of both children; that it was not to be regarded as a positive act, but
as the withdrawal of Mary’s blood supply; that the position was therefore
analogous to the court authorising the withdrawal of food and hydration; and
accordingly the operation would be lawful.’25

The Archbishop raises a number of criticisms of Mr. Justice Johnson’s reasoning. The

first concerned his comment that Mary’s life would be worth nothing to her.

‘It is seriously unreasonable to seek to justify the ending of someone’s life on
the grounds that that human being’s life lacks value or worth, so that he or she
would be better off dead. Judgements of that kind should not be admitted as
justifications of intentional killing since they are both arbitrary and admit of no
principled way of containing their extension to a variety of other conditions, and
so are incompatible with the justice which the law should uphold. The
indispensable foundation of justice is the basic equality in worth of every human
being.’26

The second, concerned the fact that Mr Justice Johnson employed reasoning from the

case of Airedale NHS Trust v Bland 27 to argue that the surgical separation of the twins

was not a positive act of the withdrawal of Mary’s blood supply, but an omission like

the withdrawal of food and hydration.

‘“the analogy between the proposed operation and ceasing tube-feeding is
strained and unpersuasive. While it is reasonable to classify the latter as an
omission, the former is clearly a major surgical intervention.”’28

The Archbishop also argued that the operation would be of no benefit to Mary and

would only act to accelerate her death.

It is in these particular criticisms that the Archbishop is more successful with the judges.

To begin with Ward LJ dealt with the issue of the worth of Mary’s life.
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‘“Given the international conventions protecting ‘the right to life’…. I conclude
that it is impermissible to deny that every life has an equal inherent value. Life is
worthwhile in itself whatever the diminution in one’s capacity to enjoy it and
however gravely impaired some of one’s vital functions of speech, deliberation
and choice may be. I agree with the Archbishop that: The indispensable
foundation of justice is the basic equality in worth of every human being… In
my judgement Johnson J was wrong to find that Mary’s life would be worth
nothing to her. I am satisfied that Mary’s life, desperate as it is, still has its own
ineliminable value and dignity.”’29

Ward LJ then dealt with Mr Justice Johnson’s reasoning that separation would be an act

of omission:

‘“It seems to me to be utterly fanciful to classify this invasive treatment as an
omission in contra-distinction to an act. Johnson J’s valiant, and wholly
understandable attempt to do so cannot be supported…The operation has,
therefore, to be seen as an act of invasion of Mary’s bodily integrity and unless
consent or approval is given for it, it constitutes an unlawful assault upon
her.”’30

Then Ward LJ dealt with the issue of whether the separation would be in Mary’s best

interests.

‘“It clearly cannot be. It will bring her life to an end before it has run its natural
span. It denies her inherent right to life.”’31

A summary of the first part of the final judicial decision brings all these comments

together:

‘In view of the international conventions protecting ‘the right to life’, it is
impermissible to deny that every life had an equal inherent value. Life was
worthwhile in itself whatever the diminution in a person’s capacity to enjoy it,
and however gravely some of his vital functions of speech, deliberation and
choice were impaired. Moreover, the indispensable foundation of justice was the
basic equality in worth of every human being. It followed that in the instant case
the judge had been wrong to conclude that Mary’s life would be worth nothing
to her. Further, it was utterly fanciful to classify the proposed operation as an
omission in contra-distinction to an act. The operation was an invasion of
Mary’s bodily integrity, which constituted an unlawful assault upon her unless
consent or approval was given. Nor could the operation be categorised as the
non-continuation of treatment prolonging the patient’s life. Thus the question
was not whether it was in Mary’s best interests that the hospital should continue
to provide her with treatment which would prolong her life. Rather, it was
whether it was in her best interests that an operation be performed to separate
her from Jodie when it was certain that she would die as a result. That question
could only be answered by concluding  (Robert Walker LJ disagreeing) that it
was not in her best interests. Accordingly, although the judge had plainly been
correct to conclude that the operation was in Jodie’s best interests, his approach
was flawed, and his assessment of Mary’s best interests fell with it.’32
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What we can see from this is that the Archbishop was successful in arguing against part

of Mr Justice Johnson’s judgement concerning Mary. I would argue that the reason why

it was so important that the Archbishop challenged this judgement is that left

unchallenged Mr. Justice Johnson’s judgement would have become legal precedent,

capable of being followed in other cases, quoted and relied upon by law students,

solicitors, barristers and judges. As a legal precedent it could have been used in other

cases and been capable of affecting the lives of other vulnerable persons.

Case Study 3 - Re E

In the case of Re E (A Minor) (Wardship: Medical Treatment) 33 a hospital authority

sought leave of the court to treat A, a young man aged 15 years and 9 months, who was

suffering from leukaemia. The hospital wished to treat A with the conventional

treatment of four drugs. The first two drugs directly attack the leukaemia cells, whereas

the other two are non-specific and attack everything they meet including the bone

marrow. The attack on the bone marrow reduces the body’s ability to produce the

necessary blood cells. As a result, there is a requirement for blood transfusions to be

administered as part of the treatment.  There is an alternative, but less effective

treatment, which only involves the administration of the first two drugs.  A, and his

parents were devout Jehovah’s Witnesses and A refused to consent to that part of the

treatment that involved blood transfusions. The hospital suggested that if the four-drug

treatment and blood transfusions was administered there was between an 80% and 90%

chance of full remission. If the hospital only administered two drugs the chance of full

remission was reduced to 60%. In view of the fact that A refused that part of the

treatment that involved blood transfusions the hospital administered the first two drugs.

There was some response to the two-drug treatment and a percentage of the cancerous

cells had been killed, but A’s haemoglobin levels had fallen. The medical evidence

suggested that it was a matter of a day at best, or a few hours at worst, before the

haemoglobin and platelets in his blood would fall to dangerously low levels. This would

mean that A’s blood would not be able to clot and spontaneous bleeding would then

take place anywhere in the body, such as in the brain which would cause a stroke, or in

the eyes causing blindness, or causing blood loss that would exacerbate his condition.

The hospital were concerned that A might die from a stroke or heart attack, rather than

from the leukaemia.34
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On an ex parte application 2 days earlier A had been made a ward of court and the

Official Solicitor was appointed to act as A’s guardian ad litem. In response A’s parents

argued that as A was so close to his 16th birthday, an age where A’s consent to treatment

would be required under section 8 of the Family Law Reform Act, and following the

judgement in the Gillick35 case (that a child under 16 years can make a decision

regarding medical treatment when he achieves a sufficient level of understanding and

intelligence and fully understands what is proposed), that the court should not intervene

in wardship proceedings.36

The decision of the High Court included the following statements:37

1. ‘The judge found that A was intelligent enough to make decisions about his
own well-being, but he did not have a full understanding of the whole
implications of what refusal to accept blood transfusions would involve. As he
was not yet 16 years section 8 of the Family Law Reform Act 1969 did not
apply and wardship proceedings were not an abuse of the process of the Court.’

2. ‘In deciding whether to give leave to the hospital authority, the welfare of the
ward was the first and paramount consideration, which had to be decided
objectively by the standard of the ordinary mother and father.’

3. ‘The Court should be slow to interfere in a decision the ward had taken, as the
freedom of choice of medical treatment was a fundamental human right in
adults, and he was so close to that age. Nevertheless, having given great weight
to the religious principles which underlay the family’s decision, when viewed
objectively the welfare of A led to only one conclusion, namely that the hospital
should be at liberty to treat him with blood transfusions.’38

The position of A and his parents regarding the conventional medicine was set out by

Mr Justice Ward as follows:

‘“The hospital have been unable to follow the conventional treatments because
A and his family are devoted and strongly devout members of the Jehovah’s
Witness belief, and it is contrary to the tenets of their faith to permit transfusions
of blood. A indicated his refusal to that blood transfusion and was then
supported and continues to be supported by his parents who likewise refuse to
give that consent, although in all other respects they consent to the treatment of
the hospital.”’39

‘“The parents oppose this application with a quiet but powerful reliance upon
their religious beliefs.”’40

The judge acknowledged that A’s religious convictions were ‘deeply held and genuine’

but he had three concerns. The first was a legal concern – undue influence. 41
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The second concern was simply that the views that A held as a teenager might change,

as he got older.42 The third concern related to the fact that he interpreted the parents’

support and A’s decision in terms of martyrdom and was baffled by it.43 But as Bradney

has commented, ‘it seems unlikely that A would have seen his death as martyrdom.’44

Mr Justice Ward then went on to explain that his jurisdiction in wardship proceedings

was a protective one.45

Could this dispute have been referred to mediation? If so, what benefit might there have

been for A and his parents? I would argue that this dispute could only have been

referred to mediation in the early stages of A’s treatment. In the later stages time was of

the essence and mediation would have been inappropriate. If mediation had been

employed in the early stages A and his parents would have had the benefit of being able

to tell their respective stories in all of the models of mediation that I outlined and

discussed in Chapter 4, and all, except the evaluative approach, would have provided

some room for issues of faith to be discussed and given some weight in the decision-

making process. In my view the most beneficial approach for A and his parents would

have been a narrative approach to mediation because a mediator who employs this

approach would understand the importance of culture and would be more likely to be

sensitive to issues of faith. The mediator using this approach would have also been

likely to have asked A and his parents whether they wanted a representative from their

faith community to support them either as a spokesperson or as a co-mediator. Would

the disputants have reached a resolution? I think that this is unlikely as A and his

parents held strong views about blood transfusions. However, mediation would have

provided the disputants with space for each to tell their respective story, and the medical

staff would have had the opportunity to explain the medical position. The mediator

would have facilitated dialogue and understanding between the parties, and helped to

clarify points of agreement and those where the parties continued to disagree.

What difference would it have made to A and his parents had the Court approached the

case in the ways that I suggested in Chapter 5? Would a different approach have led to a

different outcome? Whether the judge had employed a Malik ‘interpretive’ approach or

any of the three adapted medical models A and his parents would have had the benefit

of having their faith perspective considered. In my view the most beneficial approach

for A and his parents would probably have been a meaning centred approach. A judge

using this approach would have understood that disputes are culturally constructed and
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would have also been attentive to the meaning in the narratives of A and his parents.

The judge using a meaning-centred approach is likely to be sensitive to issues of faith

and would have asked A or his parents whether they wanted support from a

representative of their faith community. But there are two specific barriers to all four

approaches being effective. First, as I noted in Chapter 4 Bradney argues that for a

judge to come to understand unfamiliar religious beliefs requires time and reflection. In

this case time for reflection was not available as A’s condition had deteriorated and a

decision had to be made that day. Secondly, Malik acknowledges that if the faith-based

conduct is very different from the theorist’s home beliefs and practices, then the

theorist’s home understanding may operate as an absolute barrier to understanding, and

the ‘interpretive’ method will not be able to assist in helping the theorist understand the

faith.46 This is a similar position to that noted in Chapter 3 in the story of James

Hopewell who found that the polar opposite narrative genres found it difficult to

understand one another. So while a narrative presents a window onto the conceptual

world of another, it is not always easy to enter and understand that world. In this case

this seems to have been what happened with Mr Justice Ward who admitted that he was

‘baffled’ by A’s decision. Added to which the judge was aware that the medical team

had tried to accommodate the religious beliefs by using the two-drug approach, which

had not proved successful. As a result, A’s life was in danger. ‘A’ and his parents also

came up against the law. Faced with the choice of being able to save a child’s life or

doing nothing and allowing the child to die, the Court will inevitably, under its

wardship jurisdiction, err on the side of caution and try to save a child’s life.

Case Study 4 - Re P

In the case of Re P (Medical Treatment: Best Interests)47 a Jehovah’s Witness aged 16

years and 10 months had an inherited condition called hypermobility syndrome, the

symptoms of which included a tendency to bleed because of the fragility of blood

vessels. The patient had suffered a ruptured aorta and he and his parents independently

expressed to the treating doctors their objection to the use of blood or blood products.

The doctors did not treat with blood products in part because they thought that the

treatment would be futile. Although the crisis passed and there was no evidence of

serious ongoing bleeding the underlying problem that caused the crisis had not been

resolved. The hospital therefore sought leave to administer blood if the patient’s

condition became ‘life-threatening.’
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The High Court’s decision included the following statements:

1. ‘There were cases when the refusal of medical treatment by a child
approaching the age of 18 years would be determinative. A court would have to
consider whether to override the wishes of a child approaching the age of
majority, when the likelihood was that all that would have been achieved was
the deferment of an inevitable death and for only a matter of months.’48

2. ‘Treatment imposed against the will of the patient was to be avoided wherever
possible. In seeking to achieve what was best for the patient, his wishes had to
be put at the forefront of the court’s consideration. As a young man, nearly 17
years with established convictions, his religious faith must demand the respect
of all about him. There were weighty and compelling reasons why the order
should not be made, and the court was reluctant to overrule the wishes of the
patient.’49

3. ‘Nonetheless, looking at the patient’s interests in the widest possible sense,
his best interests would be met by an order permitting the hospital to administer
blood or blood treatments subject to there being no other form of treatment
available.’50

Mr Justice Johnson reported the patient’s views as follows:

‘“I will call him ‘John’ although that is not his real name. He was born on 18
October 1986, so he is 16 years and 10 months old. He is ill. It seems possible
that in the course of their treatment the doctors will need to administer blood or
blood products. John steadfastly objects. He is, and as I understand it throughout
his life has been, a staunch and committed Jehovah’s Witness.”’51

‘“In the words of Mr Stevens, a solicitor who has come to act for John ……
John said to him: ‘I am my own person. I have a separate mind. It makes no
difference what my parents think. I make my own decisions.’ John’s instructions
to Mr Stevens are that he does not consent to receiving a blood transfusion in
any circumstances.”’52

What then was Mr Justice Johnson’s response to John’s religious beliefs and that of his

parents?

‘“He is a young man whose religious faith must surely demand the respect of all
about him. In a world in which religious or indeed any other convictions are not
commonly held, John is a young man to be respected. So too the wishes of his
loving and committed parents. They do not want him to die. They want what is
best for him and their assessment of what is best for him is that he should be
spared the administration of blood and blood products.”’53

Could this dispute have been referred to mediation? If so, what benefit might there have

been for John and his parents? I would argue that this dispute could have been referred

to mediation. John and his parents would have had the benefit of being able to tell their

respective stories in all of the models of mediation that I outlined and discussed in
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Chapter 4, and all, except the evaluative approach, would have provided some room for

issues of faith to be discussed, and granted some weight in the decision-making process.

However, in my view the most beneficial approach for John and his parents would

probably have been a narrative approach. The mediator would have been sensitive to the

faith issues involved in the dispute, and asked John and his parents whether they wanted

support from a representative of their faith community either as a spokesperson, or as a

co-mediator. If a representative of John’s faith community had been present he would

have had the opportunity to explain John’s faith position in more detail. John and his

parents would have therefore had the benefit of support from their faith community. The

mediator would have facilitated dialogue and understanding between the disputants.

However, this is not to say that the medical staff would have necessarily fully

understood or agreed with John’s faith position. As I explained in Chapter 3 there can

be situations where a person finds it difficult to understand and enter the conceptual

reality of a particular narrative. However, a healthcare chaplain can some times help to

resolve such disputes that arise in a hospital setting. But, could this dispute have been

resolved in mediation? I think that this is unlikely, as the faith position of John and his

parents was strictly held, and the NHS trust applied to the high Court because they were

motivated to preserve John’s life. However, mediation would have enabled John and his

parents to explain their faith perspective and given the medical staff the opportunity to

explain the medical story.  The mediator would have used mediation to facilitate

dialogue and understanding between the disputants, and to clarify issues on which they

agreed and disagreed.

What difference would it have made to John and his parents had the Court approached

the case in the ways that I suggested in Chapter 5? Would a different approach have led

to a different outcome? In this case there was no immediate crisis so time was not as

crucial as in Re E (A Minor) (Wardship Medical Treatment)54. If the judge had

employed a Malik ‘interpretive’ approach or any of the three adapted medical models

there would have been varying degrees of benefit for John and his parents. But in each

case their faith perspective would have been heard. The judge could have discussed

faith issues with John and his parents, or sought the assistance of a representative of

their faith community to help resolve the dispute. In my opinion the most beneficial

approach for John and his parents would have been a meaning-centred approach. A

judge using this approach would be aware that disputes are culturally constructed and

would be sensitive to faith issues. But regardless of the approach that the judge had
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taken it would not necessarily mean that the judge would have understood their faith

position, particularly as he seemed to hold a very secular view of the world.  This points

to a need for a panel of judges, and for judges to receive help to resolve such disputes

from a representative of the disputant’s faith community.

But would any of these four approaches have led to a different outcome? As the law

stands at present I think that it is unlikely because if the Court can act to save the life of

a minor it will do so.

But there is another side to the story of Jehovah’s Witnesses (JWs) and refusal of blood

products. Osamu Muramoto has argued that the blood doctrine of the JWs is being

criticised by current and former JWs who have expressed conscientious dissent from the

organization.55 Further, Muramoto alleges that pressure has at times been applied by

way of disfellowshipping and shunning so that JWs would comply with the blood

doctrine. A former JW elder has supported these arguments and allegations.56

Understandably, representatives of the JWs and the Watchtower Association have

denied the allegations.57 However, Muramoto reports that in June 2000 the Watchtower

Society issued a directive, which stated that the organisation would no longer

disfellowship members who did not comply with the policy of refusal of blood.58

Muramoto therefore argues for an approach that he calls ‘rational non-interventional

paternalism.’59 He emphasises that this approach can only be used in non-emergency

cases where there is no reasonable alternative to blood-based treatment, or when so-

called “no-blood” treatment would incur significantly higher risk and cost.’60 The

approach involves checking that the patient is a JW and having a confidential meeting

with the patient about informed refusal of blood products on his or her own away from

the influence of church officials. This discussion should include not just the possibility

of death, but information about prolonged disability and suffering along with the burden

on family and friends. It would also involve asking the patient a series of questions. Are

they aware of what blood products that JWs are allowed to receive? Are they aware of

what blood products that JWs are allowed to receive? Are they aware that some JWs

have different views on the blood doctrine?61 Muramoto’s article does raise the question

of whether doctors should engage in discussion with a patient on interpretation of

biblical texts. Raanan Gillon notes that a raft of other objections could also be raised

such as: it is paternalistic; bearing in mind the power differential between doctor and

patient it could be coercive and disrespectful of the patient’s autonomy; it may cause

offence and increase the patient’s distress; and it is morally and legally unjust by
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threatening to override the patient’s human and legal rights.62 Having raised these

objections Gillon then argues that provided the approach is sensitive and respectful of

the patient’s beliefs doctors would be professionally justified in asking a JW patient

why they are refusing blood products, and asking them if they would be prepared to

read a leaflet setting out arguments from members of their own religion justifying the

acceptance of blood products.63

What Muramoto’s work also suggests is that the concern expressed by Mr Justice Ward

in Re E (A Minor) (Wardship Medical Treatment)64 about the possibility of undue

influence may have some foundation. Secondly, both doctors and judges face a delicate

and sensitive task of trying to gauge whether a teenage JW is aware that there are

differences in belief, and whether he or she has freely made a decision to refuse life-

saving treatment. In these circumstances I would argue that it is perhaps understandable

when a doctor who is trained to save life, and a judge, who under the law, is there to

protect the welfare of minors, err on the side of caution and act in what they see as the

overall welfare of the teenage JW patient.

Case study 5 - Chauhan

The Employment Appeal Tribunal heard the case of Chauhan v Ford Motor Company

in 1984. 65

‘Chauhan claimed exemption, under section 58(4) of the Employment Protection
(Consolidation) Act 1978, from a union maintenance agreement providing for
compulsory trade union membership for Ford employees, on grounds of his
religious beliefs. Chauhan had at one time been a union member but that
membership had lapsed. He had never previously referred to his religious beliefs
during the course of his employment.  It was only when the matter of his lapsed
membership was raised with him that he revealed his religious beliefs.  In
evidence in support of his claim Chauhan cited Lecture IV in the Laws of Manu,
which describes the need for male Hindus to retire to the forest after they have
discharged their family responsibilities as part of the process of spiritual growth,
which should occur during each individual's life.  He had, he asserted, reached a
stage in his life when trade union membership was no longer appropriate
because he should withdraw from worldly pursuits.  He offered to pay a sum to
charity which was the equivalent of the trade union membership dues.’66

The Tribunal rejected Chauhan’s application and he lost his claim for unfair dismissal.

In their judgement the Tribunal (in a passage approved by the Employment Appeal

Tribunal) argued that:
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‘“In order to make a judgement on a man’s beliefs and motivations it is
necessary to take account of his actions as well as his words. For our own part,
we find it extremely difficult to reconcile the applicant’s three-year silence with
his protestations of conscience.”’67

The difficulty for Chauhan was that the Tribunal failed to take into account the cultural

context and they did not understand his worldview. Consequently, they did not think

that Chauhan was genuine in his religious motivation.

In my view this dispute could have been referred to mediation in which case Chauhan

could have had space to tell his story, and his faith could have been discussed and

granted some weight in the decision-making process. Again the most beneficial

approach for Chauhan would have been a narrative approach because a mediator who

employs this approach would understand that disputes are culturally constructed and

would have been attentive to meanings in Chauhan’s story. The mediator would have

also been sensitive to faith issues, and would have asked Chauhan whether he wanted

support from a representative of his faith community either as a spokesperson, or as a

co-mediator. If a representative of Chauhan’s faith community had been present he

would have had the opportunity to explain that in order to be accommodated some

Hindu practices are adapted to geographical and social circumstances. This information

would have helped to facilitate understanding between the disputants. There was a good

chance that this matter could have been settled quite easily in mediation had the Ford

Motor Company been helped to understand the cultural significance of Chauhan’s

position. Consequently, Chauhan would have probably retained his job, and the matter

would not have been escalated to an Employment Tribunal.

What difference would it have made to Chauhan had the Employment Tribunal

approached the case in the ways that I suggested in Chapter 5? Would a different

approach have led to a different outcome? If the Tribunal had adopted a Malik

‘interpretive’ model or any of the three adapted medical models Chauhan would have

had the benefit of having his faith perspective considered. However, in my view the

most beneficial approach for Chauhan would have been if the Tribunal had adopted a

meaning-centred approach because this approach accepts that disputes are culturally

constructed. However, whether the Tribunal used the narrative approach or one of the

other three approaches they might still not have understood Chauhan’s worldview. As I

explained in Chapter 3 some people find that some narratives are conceptually difficult

to understand. Consequently, it would have been crucial in this case that Chauhan had
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the assistance of a representative from his faith community to explain that in order to be

accommodated some Hindu practices are adapted in a particular geographical and social

context. Had a representative of his faith community who could explain this supported

Chauhan then I think that there might have been a different outcome to the case, and

Chauhan might well have retained his job.

Case study 6 - Janaway

This case study relates to Barbara Janaway who in June 1985 sought an order of

certiorari to quash a decision by Salford Area Health Authority to uphold her dismissal

as a medical receptionist. The High Court, the Court of Appeal and finally, the House of

Lords heard the case.68

‘Janaway was a medical receptionist and had been asked to type a letter which
she understood to be a letter of referral to make an appointment for a patient to
undergo an abortion. Before taking up her job she had not been told that she
would have to type correspondence which related to abortions. Janaway was a
Catholic and held to the traditional Catholic position that abortions were morally
wrong.  She therefore refused to type the letter. Janaway argued that she was
entitled to the protection of section 4(1) of the Abortion Act 1967 which allows
anybody who would otherwise be required “to participate” in abortions to refuse
that participation on grounds of conscience. In a series of judgments all three
courts rejected the claim. Janaway was wrong, the court said, in claiming that
she was participating in abortion if she typed the letter as requested. The nine
judges who gave judgment in this case were divided about why Janaway was
wrong. Some judges turned to the criminal law’s concept of participation for
assistance; others sought, a “plain English” interpretation of the idea.  All nine
judges agreed that, whatever “participate” meant it did not mean what Janaway
thought it meant.’69

The result was that Janaway had no protection under section 4. In Janaway’s case,

unlike Chauhan’s the judges did not refuse to accept that her religious beliefs were

genuine. However, the majority of the judgments turned on an ordinary language

construction, rather than a technical interpretation of the law.

Again in my view this dispute could have been referred to mediation. Janaway would

have had the benefit of being able to tell her story in all of the models of mediation that

I outlined and discussed in Chapter 4, and all, except the evaluative approach, would

have provided some room for issues of faith to be discussed and granted some weight in

the decision-making process. However, in my view the most beneficial approach for

Janaway would have been a narrative approach to mediation because a mediator who
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employs this approach would understand the importance of meaning in a disputant’s

narrative. The key to Janaway’s case was the meaning that Janaway attached to the

typing of the referral letters. A mediator who employs a narrative approach would have

also enquired whether Janaway wanted the support of a representative of her faith

community as a spokesperson or co-mediator. Janaway could therefore have had the

benefit of support from her faith community. The mediator would have certainly

facilitated dialogue and understanding between the disputants, and the disputants may

have reached a resolution. However, this might not necessarily have led to Janaway

retaining her job. What could have been considered was the proportion of the job that

involved typing referral letters, and whether other staff could type such letters instead of

Janaway. If it was an occasional letter then Janaway might have been able to obtain an

agreement that another secretary typed them. However, after going through the

mediation process Janaway might equally have come to the conclusion that she did not

feel comfortable working in an organisation, or part of an organisation that referred

women for abortion.

Would a different approach have led to a different outcome? If a judge had adopted a

Malik ‘interpretive’ model or any of the three adapted medical models Janaway’s faith

perspective would have been considered. However, in my view the most beneficial

approach for Janaway would have been if the Court had adopted a meaning-centred

approach. This approach accepts the importance of narrative in the construction of

reality and the importance of meaning. Janaway would have been given space to tell her

story, and the Court would have been attentive to the meaning that Janaway attached to

the referral letters. But whether the Court would have accepted that meaning is a moot

point that depends in part on the understanding of law held by the judge. With a legal

positivist understanding of law as legal ‘rules’ a judge is likely to understand his role as

the interpretation and application of legal rules. Consequently, it would be a legal

interpretation that would be accepted. Although in Janaway’s case the majority of the

judgments turned on an ordinary language construction, rather than a technical

interpretation of the law. Bradney has suggested that the judges could have approached

the situation by asking what mischief the provisions of section 4(1) Abortion Act 1967

was trying to prevent. If they had done so it could have led to a different outcome. But

if a judge accepted that the focus of law is relationships, rather than rules, and the aim

of law is ‘shalom’ then Janaway’s interpretation could have been accepted, which

would also have led to a different outcome.



- 233 -

Conclusion

I have argued that mediation could have been employed in all six disputes, even in Re

E, provided that it had been employed early in A’s treatment. All mediators try to

facilitate dialogue and understanding between disputants, which is a benefit for persons

of faith.  In all the models of mediation that I outlined in Chapter 4, the persons of faith

could have had the space to tell their respective stories, and in all, except the evaluative

model, faith issues could have been discussed and granted some weight in the decision-

making process. In my view the most beneficial approach for the persons of faith in all

six disputes would have been the narrative approach to mediation. However, whatever

approach a mediator had adopted would not have guaranteed that a particular faith

perspective would have been fully understood by the other disputant or the mediator.

This is why it can be crucial that a representative from the disputant’s faith community

is involved in the mediation process, either as a spokesperson and/or as a co-mediator. I

have argued that the cases of Chauhan and Janaway might have been resolved had they

been addressed in mediation. However, even if a dispute is not resolve there can still be

benefits for persons of faith in mediation. To begin with they will have the space to tell

their stories, and have the opportunity of being heard and understood by the other

disputant. They will, in most cases be able to have the support of a representative of

their faith community as a spokesperson and /or co-mediator. There will also be the

opportunity to clarify issues of agreement and those where the parties continue to

disagree.

I have argued that had a court or Tribunal heard the disputes there would have been

varying degrees of benefit for the persons of faith had a judge or Tribunal approached

the case by adopting a Malik ‘interpretive’ model or any of the adapted medical models.

But in each case they would have had their perspective and faith considered. If a judge

did not have the time or expertise or was unwilling to discuss faith issues the judge

could have called upon a representative of the litigant’s faith community to explain the

litigant’s faith perspective, and sought assistance from the representative to resolve the

dispute. However, this would not have necessarily meant that the judge would have

fully understood the faith perspective. Malik has noted that if the faith-based conduct is

very different from the theorist’s home beliefs and practices, then the theorist’s home

understanding may operate as an absolute barrier to understanding, and the

‘interpretive’ method will not be able to assist in helping the theorist understand the
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faith.70 This is a similar position to that noted in Chapter 3 in the story of James

Hopewell who found that the polar opposite narrative genres found it difficult to

understand one another. So while a narrative presents a window onto the conceptual

world of another, it is not always easy to enter and understand that world. This seems to

have been what happened in the case of Re E when Mr Justice Ward admitted that he

was ‘baffled’ by A’s decision. This perhaps points to the need for judges to have

assistance from representatives of the disputant’s faith community, and for a panel of

judges, rather than a judge sitting alone.

What can also be seen from case studies 1, 2, 3, and 4 is that judges tend to act as far as

possible to protect the welfare and preserve the lives of minors. While judges often say

that they ‘respect’ a person’s faith, when the case relates to a minor this will not

necessarily translate into any weight being placed on either the parents’ or a young

person’s faith or beliefs. The case of Re P (Medical Treatment: Best Interests)71

illustrates that even when a judge is sympathetic to a competent teenager and is

prepared to grant weight to his or her religious beliefs in the decision-making process,

this is generally not sufficient for the beliefs to be determinative. In Re E (A Minor)

(Wardship Medical Treatment)72 and Re P (Medical Treatment: Best Interests)73 this

was because the Court judged that to do so would have meant that the lives of the two

teenagers would have been put at risk. The bottom line is that the Court is under a duty

to protect the welfare and lives of minors and will invariably take steps to do so when it

can. But does this support the view that the faith of the parents, or that of a

representative of their faith community, should not be heard and discussed in legal

cases? I have argued that it does not because that would deny the parents and the

representative of their faith community ‘substantive’ justice, and risk causing harm and

alienating them from the legal system. I have also argued that it is important that faith

voices, such as that of the Archbishop of Westminster in the case of the con-joined

twins, should be heard by the courts because of the crucial role that they can play in

challenging particular legal judgements, which if left unchallenged could become legal

precedents and used in other legal cases, and affect other vulnerable lives.

In the final chapter of this thesis I will briefly reprise the argument and conclusion of

each of the six chapters, in order to provide an overview and evaluation of the research.
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Chapter 7 -

Argument, conclusion and recommendations

Summary of argument

In Chapter one I illustrated some of the difficulties faced by persons of faith when they

are involved in legal proceedings in the English law courts. The case of Baby MB1

raises the question of whether faith is relevant when decisions are taken in court, and if

so how it is relevant. What high profile healthcare cases like Baby MB and the

conjoined twins Jody and Mary2 also illustrate, is that there are legal cases that involve

not just legal issues, but also ethical and faith issues. However, when the cases come to

court the judges frame the cases as though they are primarily legal disputes that require

a purely legal solution. While the judges address the legal issues, they are reluctant to

address the ethical and faith issues, and if they do address them they do so in strictly

legal terms. However, this is not the only type of difficulty faced by persons of faith.

The faith of the parents of the con-joined twins was subjected to a sliding scale of

acceptability.3 In Re E the judge accused the Jehovah’s Witness parents of A of

subjecting their son to martyrdom, and he was baffled by their decision.4 Whereas, an

Employment Tribunal was not convinced that Chauhan’s faith was genuine,5 and the

court in the case of Janaway did not accept her interpretation of ‘participating in an

abortion’.6 This range of difficulties are not restricted to persons of one faith, but

instead encompass all faiths, and they are not restricted to litigants but extend to

representatives of Christian churches who make submissions to court. As we have seen,

such problems arise not only in relation to healthcare cases but also to other types of

legal case and to employment tribunals. I have suggested that there are three reasons for

this happening: first, because conflict has come to be understood in narrow legal terms

and the legal process tends to proceed adversarially and eschews mediation; second,

because the reigning paradigm of law in England and Wales emerged at the

Enlightenment and self consciously sought to distance itself from religious and

metaphysical questions; thirdly, and relatedly, because of the privatisation of belief.

Together these developments have provided the environment where issues of faith have

come to be regarded as ‘irrelevant’ when disputes are heard in the English law courts.

I argued that the influence of these assumptions seriously distorts legal judgements

where faith commitment plays a part. If judges dismiss issues of faith as “irrelevant”, or
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deal with them in only legal terms, then persons of faith do not receive “substantive”

justice.7 This is a serious issue in a multicultural society where disputes arise between

persons of faith and those who do not share their faith or values. In addressing such

disputes a normative approach is needed that views conflict and the resolution of

disputes in a way that is culturally sensitive, that makes room for faith, and seeks a

broader range of solutions, either instead of, or in addition to, the legal interests. This

could be achieved in two ways. The first is outside of the formal legal system through

the process of mediation. The second is through changes to the legal system and the

legal profession.  I explored the first in the fourth chapter, and I addressed the second in

chapters two, five and six.

Conclusion

In Chapter four I examined how conflict is understood and addressed through the

process of mediation, and I considered whether mediation could provide an alternative

way of dealing with disputes that involve issues of faith, providing a process where

perspectives would properly be taken into account.  I outlined four models of mediation,

three of which (facilitative, transformative and narrative) show that conflict can be

understood and addressed in much broader terms than just legal criteria and legal

norms. This, in theory, provides the possibility that issues of faith could be heard and

discussed, and given some weight in the decision-making process. Whether issues of

faith will be allowed to enter and be granted weight in the decision-making process will

initially depend on the model of mediation. In the case of evaluative mediation if legal

criteria are used in the decision-making process then it is unlikely that issues of faith

will be accorded weight, whereas, in the other three models it will depend on the

disputants and the circumstances of the dispute as to how much weight is granted to

faith in the decision-making process.

In Chapter six I revisited six of the legal cases studies that I outlined and discussed in

Chapter one. I argued that mediation could have been employed in all six disputes, even

in Re E, 8 provided that it had been employed early in A’s treatment. In my view the

most beneficial approach for the persons of faith in all six disputes would have been the

narrative approach to mediation. However, whatever approach a mediator had adopted

would not have guaranteed that a particular faith perspective would have been fully

understood by the other disputant or the mediator. That is why it can be crucial that a
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representative from the disputant’s faith community is involved in the mediation

process, either as a spokesperson and/or as a co-mediator. I argued that if Chauhan’s

case had been referred to mediation, and he had the support from a representative of his

faith community who could have explained how Hindu practices have to be adapted to

the particular social and geographical location, Chauhan might have retained his job.

Similarly, if Janaway’s case had been referred to mediation it might have been settled,

and she would have avoided court proceedings. However, even if a dispute is not

resolved there can still be benefits for persons of faith in mediation. To begin with they

will have the space to tell their stories, and have the opportunity of being heard and

understood by the other disputant. They will, in most cases, be able to have the support

of a representative of their faith community as a spokesperson and /or co-mediator.

There will also be the opportunity to clarify points of agreement and those where the

parties continue to disagree, though I conceded that mediation may not, in some

instances, be available, or may not succeed, or may not be appropriate. In these

instances an unresolved dispute may end up in the English law courts.

In Chapters two, five and six I considered what obstacles exist to the accommodation of

faith in the legal system, and what changes would have to be made to make room for the

faith of individual litigants to be accommodated. In Chapter two I outlined and

discussed the debates between the proponents of legal positivism, natural law, and legal

pluralism, about the nature of law, and the relationship between law, morals, and

religion. The significance of the different approaches is revealed in the judicial

reasoning in the case studies in Chapter one. Judges who have been influenced by legal

positivism understand law as being separate from ethics and religion. They therefore

treat ethics and religion as ‘irrelevant’ to their decision and not justicable. I showed that

although legal positivism has been hugely influential it is also a highly contested view

of law, and it is only one among many ways of understanding the nature of law, and its

relationship to morals and religion.

I considered what the Hebrew Bible and the New Testament might have to contribute to

modern debates about the nature of law. I argued that Hebrew law could make three

important contributions to modern debates about law. First, the focus in Hebrew law is

on people and relationships, rather than on the interpretation and application of abstract

rules, as in legal positivism.9 The importance of this for judicial reasoning is that it

places the person together with her culture and beliefs centre stage. Faith can no longer
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be ignored and labelled ‘irrelevant’. Second, the aim of Hebrew law is ‘shalom, which

is often translated as ‘peace’, but has a much richer meaning than mere absence of

conflict. It is God’s vision for humankind living in harmony with one another, and

envisages an ‘all rightness’ in relationships.10 The importance of this for legal cases and

judicial reasoning is in the way in which cases are addressed in court and the type of

justice that is administered. The way in which cases are presented in English legal cases

is often described as ‘adversarial’ and this tends to produce ‘winners’ and ‘losers’. If

‘shalom’ were the aim of law then the way in which cases are presented would have to

change. The aim would be a just settlement as well as a sense of all rightness between

the parties. The focus would therefore be on the disputants and their relationship and the

approach would be more dialogical. Justice would no longer be ‘procedural’ and merely

based on the interpretation and application of abstract rules as is illustrated in the

Chapter one case studies. Instead, it would be ‘substantive’ and would go beyond the

letter to the spirit of the law, so that ‘justice is done when a just okay state of affairs is

the result.’11 Third, Hebrew law illustrates that there are legal cases that involve both

civil and religious issues, and these ‘difficult’ cases required civil and religious

authorities to work together to resolve the disputes.12 The relevance of this for legal

cases today is that it points to a specific role for representatives of faith communities in

helping judges to resolve disputes that involve issues of faith.

What the New Testament contributes to the modern debates about law is the importance

of an ethic of grace and forgiveness, and the way in which disputes were understood and

settled. Again what is seen is a focus on the person and relationships and a face-to-face

dialogical approach to resolving disputes. The outworking of this contribution can be

seen in the process of mediation. However, I would argue that it is also an approach that

could be employed in legal cases.

I briefly outlined the different ways in which the concept of toleration has been

understood, and the way in which it has been used as a reason for the ad hoc

accommodation of religious beliefs and practices into English law. But the question

arises as to whether the faith of an individual litigant should be accommodated in legal

cases.  I argued that it should be in order to avoid harm, and the risk of alienation of

persons of faith from the English legal system.

In Chapter three I considered a further reason why the faith of an individual litigant

should be discussed and accommodated where possible. This concerns the argument
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from culture and the negotiation of meaning. I illustrated this argument by an example

from the medical profession. I discussed how the medical profession have become

increasingly aware of the role of culture, and the importance of taking into account a

patient’s culture, beliefs and values, as well as a patient’s perspective on her illness.

This follows from an understanding of how culture shapes the way in which a patient

understands a wide-range of health-care issues. Faith can also act like cultural beliefs in

that it can shape how a patient understands concepts such as health, sickness, suffering,

the human person and death, and it can also affect a patient’s decisions about treatment.

Medicine is like a cultural system in that it has its own language and practice that needs

to be translated, interpreted and negotiated with patients. There is therefore a continual

process of negotiation of meaning that takes place between doctor and patient.

The significance of culture in legal cases is that Law, like Medicine, is like a cultural

system in that it has its own language and practice that needs to be translated,

interpreted and negotiated with disputants. Also, culture and faith can shape the way a

disputant understands and responds to a particular dispute. Consequently, a continual

process of negotiation of meaning takes place between disputants, and between

disputants and the judge in cases that involve issues of faith.

Narrative plays an important role in the process of negotiation of meaning. Narrative is

a way in which human beings order and make sense of experience. In the doctor-patient

relationship both doctor and patient draw on narratives to make sense of the patient’s

illness. Narratives provide a window onto the conceptual world of another, but as the

story of James Hopewell illustrates it may not be easy to enter or understand that world.

However, I have argued that the analysis of narratives provides a way in which sticking

points in disputes could be identified. I have also argued that narrative plays a role in

the negotiation of meaning in legal cases in that each disputant will inevitably begin by

describing a dispute by telling their story. Also, disputants will make sense of the

dispute through drawing on personal, cultural and sometimes spiritual narratives. Just as

patients draw on narratives to make sense of illness, the medical profession draw on

narratives to make sense of disease. Doctors, such as Engel and Kleinman have devised

models that enable the perspective and faith of their patients to be taken into account in

the doctor-patient relationship, and in decisions about a patient’s healthcare.13 I have

argued that these models could be adapted and applied in legal cases.
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What the story of James Hopewell and my discussion of the interaction of doctor-

patient narratives reveals is that some narratives are more likely to cause

misunderstandings and dispute than others. The role of the Christian healthcare chaplain

illustrates that representative of faith communities could play a significant role in

helping to resolve misunderstandings and disputes that involve issues of faith in

healthcare. I have also argued that this also points to a wider role that representatives of

faith communities could play in helping to resolve other types of disputes through, for

example, the process of mediation, or by assisting judges in helping to resolve disputes

that end up in the law courts.

In Chapter five I outlined and considered Malik’s ‘interpretive’ model of law.14 This is a

hermeneutical approach to judicial reasoning, which if implemented would enable a

judge to take a litigant’s perspective and faith into account, on the grounds that it

reveals the inner motivation and culpability of litigants. I agreed with Malik that if room

is to be made in legal cases for the perspective and faith of a litigant that changes would

have to be made to judicial reasoning, and that one way in which this might be achieved

is through a hermeneutical approach, but I argued that the medical models that I

outlined in Chapter three illustrate that there are also other ways in which judicial

reasoning could be adapted. I therefore outlined how these models could be adapted and

applied in legal cases. However, I argued that time-constraints and cost are matters that

would need to be considered if changes were made to judicial reasoning. One way in

which the burden could be reduced on judges is if representatives of faith communities

assisted judges in helping to resolve disputes involving issues of faith.  I also argued

that what the healthcare experience seems to indicate is that making room for faith is

not as simple as having a model or procedure to accommodate faith, because models on

their own are not enough. They must be supported by education and training, and there

must be time set aside for dialogue to take place. Accommodation is also dependent on

the willingness of practitioners, whether they are doctors or judges, to apply the model.

It must also be borne in mind that there will inevitably be some doctors and judges who

will be more at ease in discussing spiritual matters, and there will also be others who

will prefer not to discuss spiritual matters at all. Another potential problem is that of

conflicting narratives, and that the conceptual world of some narratives may be difficult,

if not impossible, for some to enter. These potential problems associated with models

points to the need for a greater role for representatives of faith communities.
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Finally, I argued that Malik’s ‘interpretive’ model illustrates yet another view of law,

this time as ‘a source of creating and sustaining common meanings in a community’,

which Malik locates within legal positivism.15 The advantage of this view of law from

the lawyers’ perspective is that it maintains a legal positivist outlook on law, as well as

the legal structures and procedures that go with it. But the question that I posed was -

would this work to make room for faith? I argued that on its own it would not because a

change in judicial reasoning is only one part of a much bigger picture.

To begin with judges would need to be persuaded that conflict could be understood in

broader normative terms than just legal criteria. The re-emergence of mediation and the

development of the facilitative, transformative and narrative models of mediation have

done just that. Mediation has challenged the legal profession’s monopoly on dispute

resolution. But I would argue that it also challenges the way in which the legal

profession understand and address disputes. Secondly, judges would need to understand

law in a different way than that espoused by legal positivism. The contributions from

Hebrew law and the New Testament provide alternative ways of understanding law and

justice. They also provide alternative ways in which disputes could be addressed, rather

than the present adversarial system. Thirdly, judges would need to understand the

important role that faith can play in the way that litigants understand and respond to

disputes, and that faith can affect a litigant’s decisions. This in turn necessitates a

greater understanding of the role of culture, and the negotiation of meaning. There is

therefore a need for more education and training for judges in these areas.  The changes

that I have suggested would represent a paradigm shift for judges and the wider legal

profession and the legal system.

In Chapter six I revisited six of the case studies from Chapter one to consider whether

the changes that I have suggested would have made a difference. I argued that had a

court or Tribunal heard the disputes there would have been varying degrees of benefit

for the persons of faith had a judge or Tribunal approached the case by adopting a Malik

‘interpretive’ model or any of the adapted medical models. If a judge did not have the

time or expertise or was unwilling to discuss faith issues the judge could have called

upon a representative of the litigant’s faith community to explain the litigant’s faith

perspective, and sought assistance from the representative to resolve the dispute.

However, this would not have necessarily meant that the judge would have fully

understood the faith perspective. Malik has noted that if the faith-based conduct is very
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different from the theorist’s home beliefs and practices, then the theorist’s home

understanding may operate as an absolute barrier to understanding, and the

‘interpretive’ method will not be able to assist in helping the theorist understand the

faith.16 This is a similar position to that noted in Chapter 3 in the story of James

Hopewell who found that the polar opposite narrative genres found it difficult to

understand one another. So while a narrative presents a window onto the conceptual

world of another, it is not always easy to enter and understand that world. This seems to

have been what happened in the case of Re E when Mr Justice Ward admitted that he

was ‘baffled’ by A’s decision. This points to the need for judges to have assistance from

representatives of the disputant’s faith community, and for a panel of judges, rather than

a judge sitting alone.

What can also be seen from the case studies is that judges tend to act as far as possible

to protect the welfare and preserve the lives of minors. While judges often say that they

‘respect’ a person’s faith, when the case relates to a minor this will not necessarily

translate into any weight being placed on either the parents’ or a young person’s faith or

beliefs. The bottom line is that the Court is under a duty to protect the welfare and lives

of minors and will invariably take steps to do so when it can. But I have argued that it is

important that the faith perspective of litigants should be considered and accommodated

when possible, because if it were not it would deny them ‘substantive’ justice, and risk

causing them harm and alienating them from the legal system. I have also argued that it

is important that faith voices, such as that of the Archbishop of Westminster in the case

of the con-joined twins, should be heard by the courts because of the crucial role that

they can play in challenging particular legal judgements, which if left unchallenged

could become legal precedents and used in other legal cases, and affect other vulnerable

lives.

Recommendations

Most disputes that involve issues of faith could, as a first step, be dealt with through

narrative mediation. This would provide persons of faith with time and space to tell

their respective stories, and the opportunity to be understood by the other disputants. It

would also enable persons of faith to be supported by a representative of their faith

community either as a spokesperson and/or as a co-mediator.  It would also provide the
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opportunity for faith to be discussed and allowed to enter and be granted some weight in

the decision-making process.

Where cases that involve issues of faith end up in the English law courts or an

Employment Tribunal extensive changes would need to take place in order to

accommodate the faith of individual disputants. To begin with, although Malik has

suggested an ‘interpretive’ approach to judicial reasoning, and I have suggested that

three medical models could be adapted and applied in legal cases, in my view the most

beneficial approach to judicial reasoning would be a meaning-centred approach.

However, a new model of judicial reasoning would not be enough on its own. It would

need to be supported by more education and training for judges. There would also need

to be a move away from an adversarial approach to dealing with disputes, towards a

more relational focus, where the aim is akin to ‘shalom’, and where there is a dialogical

approach. Time and space would therefore need to be set aside for dialogue to take

place between judge and disputants. Where a judge does not have the expertise, or is

unwilling to discuss issues of faith, he should be able to call on another judge to hear

the case and/or call on a representative of the disputant’s faith community to help

resolve the dispute.
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Appendix A

‘The integration model’

In the ‘integration’ model health and illness are understood in the context of the

relationship between human beings and God. Health is viewed in the light of salvation

as ‘restoration and wholeness’, and is not limited to the physical body but extends to the

restoration of relationships with God and others. Likewise, illness is not merely a

biological phenomenon, but has social, cultural and spiritual significance. Human

beings are understood as body-soul unities that have the capacity for relationship with

God and others. Human beings are therefore both spiritual beings that are created in the

image of God, and physical beings that are embedded in a particular historical, social

and cultural context. Human beings do not exist in isolation but live within a web of

relationships and communities and are therefore interdependent. Serious illness

however is a reminder that human beings are dependent on others and on God.

God is viewed as the ultimate healer who has provided medicine and doctors for the

benefit of humankind. Whether miraculous healings still occur will depend in the first

instance on how miracle is defined. 1A possible theological definition of miracle might

be, ‘an extremely unusual event, unfamiliar in terms of naturalistic explanation, which a

worshipping community takes to be specially revelatory, by dint of the blessing or

healing it conveys, of the divine grace.’2 Instances of miracle might therefore translate

into an unexpected remission in a patient’s illness, or where a patient with a terminal

illness lives for much longer than doctors have predicted, in a way that his/her

community finds revelatory of the workings of God.  The point being is that medicine is

not an exact science, and doctors are fallible. In the second instance miracle might also

be understood in terms of ‘healing’. Robin Gill illustrates this in Healthcare and

Christian Ethics by drawing on the work of John Pilch.3  In Healing in the New

Testament Pilch draws a distinction between ‘healing’ and ‘cure’.4 Pilch notes that in

modern Western scientific medicine the focus tends to be on disease and its cause, and

the ultimate aim is a ‘cure’. Whereas, in cultures that are not scientifically orientated the

focus tends to be on symptoms, and their alleviation or management, which involves

creating a new meaning for the sufferer.

‘The name given for this type of therapy is healing, namely ‘a process by which
(a) disease and certain other worrisome circumstances are made into illness (a
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cultural construction and therefore meaningful), and (b) the sufferer gains a
degree of satisfaction through the reduction, or even the elimination of
psychological, sensory, and experiential oppressiveness engendered by his
medical circumstances.’’5

Pilch suggests that we should not compare modern Western scientific medicine and the

New Testament accounts of the miraculous healings of Jesus as though we are

comparing like with like. He holds that the sickness presented to Jesus in the New

Testament was concerned with a state of being, rather than an inability to function. So

where in the case of lameness a modern reader would interpret a loss of function, an

ancient reader would see a disvalued state of being. Gill points out that Pilch is not

seeking to make the healing stories redundant, but rather to understand them better and

to help ‘an interpreter to be a respectful reader of biblical material.’6 Whether or not one

agrees with Pilch his work leads to an important conclusion - healing may occur without

a patient necessarily being cured. Pilch recounts exactly what this meant for himself and

for his wife who was diagnosed with ovarian cancer.

‘My wife was healed even before she went into remission and continued in her
healed state until she died. She and I discovered new meaning in life, meaning
specific to this shared experience of battling the disease, and ultimately – in our
case – recognising that the disease had won.’7

The role of medicine in the ‘integration’ model is viewed as limited in that it provides

care for patients, relieves physical pain, and cures disease where it can, but it is also

understood that despite all the scientific and technological advances it is unable to cure

all diseases. Medicine is also limited in that it is unable to ‘cure’ the human condition

by working on the physical body, either by trying to perfect it, or by trying to eliminate

all suffering.  It is accepted that while suffering may be redemptive in some cases this is

not always the case. Further, there are different types of suffering, some like physical

pain can and should be alleviated by medicine, but many others, such as grieving for

losses, are part of life. We therefore need skills and resources to negotiate suffering,

death and dying. Participating in the Christian story and the Christian community can

help to provide these skills and provide practical support in the tough times. Biblical

narratives, images and symbols also provide resources that can fund the imagination of

a patient and his or her family and help them to negotiate illness, suffering, death and

dying.

In the ‘integration’ model the nature of God is understood as paradoxical because the

biblical writers used a plethora of images and metaphors of God in order to avoid
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idolatry. However, some images of Christ such as the ‘shepherd’ and ‘suffering servant’

can be particularly helpful to Christian patients, or the families of patients, who are

seriously ill. The image of the shepherd reminds a Christian patient and his or her

family that they belong to God and are in his loving care (Ps. 100: 3; Ezk. 34); that God

is their Creator, who knows them personally by name; and that God will provide for all

of their needs (Ps. 100: 3; Jn. 10: 3; Ps. 23: 1-3). Therefore, they can rest secure

knowing that in God’s care they will lack nothing, either materially or spiritually.8 As

part of that care God will lead and guide them when difficult decisions have to be made

(Ps. 23: 3). Even at the darkest moments, when they ‘walk in the shadow of the valley

of death’ they will not be alone, because God will be in the darkness and in the midst of

their suffering with them. Therefore, they have nothing to fear because God himself will

be their comfort (Ps. 23: 4). When a patient faces death and is at the end of his or her

earthly life, this is not the end of the patient’s story. Instead, the patient has hope of

resurrection, and a life with God in his heavenly home (Ps.23: 6).9 The Christian patient

can therefore feel secure knowing that they are known personally by God and are safe in

the care of a loving God who is present with them through all their suffering. The theme

of ‘presence’ is continued in the New Testament through the Incarnation, and Jesus who

is Emmanuel (Mt. 1: 23), the Good Shepherd (Jn. 10: 11) and with the coming of the

Holy Spirit (Jn. 14: 25-26).

While the image of Christ as shepherd is enduring, the employment of shepherd

imagery in pastoral care has been criticised. Stephen Pattison, for example, writes, ‘The

metaphor of wise shepherds leading or guiding silly sheep has been challenged as

dangerously one-sided, misleading and unhelpful in the egalitarian atmosphere of the

twentieth century.’10 Similarly, Wesley Carr writing about pastoral care as deriving

from the image of the shepherd and the way he cares for the flock notes that ‘Today this

picture is sometimes resisted on the grounds that it diminishes the autonomy of

believers. Who, it is asked, are the sheep? But the theme of the shepherd is not chiefly

about how care (or, as we shall see, authority) is exercised. It prevails because of the

way it permeates so much Jewish and Christian imagery of God.’11 However, Thomas C

Oden argues that the view that  “modern man” is estranged from such pre-modern

images and cannot understand its force sells short the capacity of the modern

imagination.12 He therefore suggests that rather than prematurely ruling out pastoral

images we do better to listen carefully to them so as to ask how they resonate vitally

with contemporary aspirations.13
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The image of the suffering servant found in Isaiah depicts ‘a man of suffering and

acquainted with infirmity (53: 3), and it is this image that has been applied to Jesus

(Acts 8: 34-35). Many of these words used to describe the Servant’s suffering will strike

a chord with many patients. Although I accept that Christ’s suffering was vicarious, I

suggest that some of the words that describe that suffering can be particularly

meaningful for some patients. For example, the words ‘pierced’ and ‘bruised’ will

resonate with a patient who is having needles inserted into her arms for frequent blood

tests. ‘Wounded’ will have a special meaning for a patient who is sore and incapacitated

from invasive surgery. ‘Cut-off from the land of the living’ will echo the feelings of a

patient who is isolated from friends and family who through work, distance, or illness,

are unable to visit her in hospital. The patient whose illness or accident has led to

physical disfigurement may well feel ‘afflicted’ or ‘even rejected by others.’ Whereas, a

patient who expects to receive news that her treatment is working, only to find that it is

not, and that there is nothing further that the doctors can do, will almost certainly feel

‘crushed’.

Gregory the Great has developed a detailed analogy between Christ’s suffering and that

of human beings.14 However, a number of objections and criticisms have been made to

this linking of human suffering with the sacrificial suffering of Christ.15 Stanley

Hauerwas argues that Christians are under no obligation to interpret all their suffering

by identifying them with Christ’s cross. This is because by doing so it can encourage

Christians to accept avoidable suffering, and tempt Christians into a masochistic

account of Christian life. Further, if Christians think that all their suffering is akin to

Christ’s then it vacates ‘the cross of its significance because we fail to remember that

what is important about the cross is who was crucified there.’16 After writing this he

received a letter from a friend who objected to his argument. She admitted that at first

she was persuaded by the argument because as a Catholic she had been taught to accept

suffering, to offer it up as sins, and to consider it a share in the cross of Christ. Reading

his account she came to see the abuses in the approach, but when she became ill she felt

cheated by the argument. She asked herself this question. What does it mean to be a

Christian when one is sick or suffering in some other way that one is unable to

participate in Christ’s ministry? She went back to the idea that being a Christian is

essentially to be an imitator of Christ. Even when one is unable to preach, teach or do



- 253 -

anything else because of illness it is still possible to imitate Christ by bearing one’s

sufferings patiently and by not cursing God or neighbour.17

‘Thus, simply having suffering is not part of being a Christian, but bearing it
patiently (“absorbing evil”), especially for the sake of others, is an important
part of being a Christian. So long as this difference is kept in mind, sick people
ought to be encouraged to interpret their suffering in terms of Christ’s cross. If
Jesus’ patient suffering is the only part of his life available for them to identify
with, that possibility should not be taken away from them due to the differences
in the causes of their suffering.’18

Hauerwas agrees, but responds by drawing a distinction between accepting one’s own

suffering in illness as having a telos in service to one another in faith, which he views as

appropriate, and forcing that meaning onto another, which he believes is not because it

can be destructive and make God out to be a tyrant or cosmic torturer. In the face of the

pointless suffering of children he argues that the only humane course is to show

patience but without discerning a purpose behind the suffering.19

In the New Testament the image of the shepherd and the suffering servant are brought

together and held together in the person of Jesus Christ. They illustrate God’s response

to suffering. The shepherd image reminds the patient of God’s presence and loving care,

even through the darkest moments of suffering. Jesus is recorded as claiming the title

‘Good Shepherd’ (Jn. 10: 11). The image of the suffering servant reminds the patient

that God identifies with human suffering through Jesus who becomes a fellow sufferer.

However, suffering is not just a physical phenomenon. Through the suffering and death

of Jesus, God provides a cure for the sin and alienation at the root of all suffering. The

resurrection of Christ reveals that death is not the end of the story. The ultimate

meaning of the patient’s life is found in God’s story and the hope of resurrection.

I will now test the ‘integration’ model against the criteria of Hauerwas and Burrell that I

have set out in Chapter 3 Section V. They start by linking criteria (1) and (2) because,

‘stories which offer ways to see through current distortions can also empower us to free

ourselves from destructive alternatives, for we can learn how to see a current ideology

as a distortion by watching what it can do to people who let it shape their lives.’20

The last two criteria are also linked together: (3) providing room to keep us from having

to resort to violence and (4) offering a sense of the tragic: how meaning transcends

power. One way that these criteria might be understood to operate relate to how
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medicine can sometimes increase suffering. Firstly, Brody argues that,

‘Relief of suffering comes most often by changing the meaning of the
experience for the sufferer and restoring the disrupted connectedness of the
sufferer with herself and those around her. Indeed, modern medical practice, by
focussing on bodily pain and ignoring the multiple aspects of personhood and
personal meaning, may inadvertently increase suffering while seeking to relieve
it.’21

Secondly, the rapid advances in science and technology can lead to an expectation that

medicine can ‘fix’ everything and prolong life indefinitely. The suffering of a patient

may therefore be increased by subjecting the patient to more and more medical

procedures with no hope of recovery.

The ‘integration’ model provides room to keep us from having to resort to violence

understood as increasing the patient’s suffering. First, by taking into account aspects of

personhood other than the biological. Secondly, it offers a sense of the tragic by

acknowledging that medicine has its limits. It also provides the patient and her family

with resources to enable them to negotiate suffering, death and dying. The images of

Christ as ‘shepherd’ and ‘suffering servant’ encapsulate God’s twin responses to

suffering, those of care and cure. Death is therefore not a failure for the doctors, or the

end of the patient’s story.  Rather, the patient’s life has its ultimate meaning in God’s

story and the hope of resurrection.
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Notes

1 The 18th century philosopher David Hume defined miracle as a violation of the laws of nature. He
argued that as we have uniform experience that the laws of nature are never violated, then miracles cannot
occur. Recent science has thrown doubt on the premise on which this is based.  ‘It is very clear from the
science of unpredictability in non-linear dynamic systems (including the human brain) that it is
inconceivable that the behaviour of a real life system involving human beings could be the subject of a
total comprehensive scientific explanation. If we do not know what the laws of nature prescribe in a
particular situation we cannot be sure what would constitute a ‘violation’. We therefore have to define
miracle in theological terms rather than in terms of scientific regularities.’ Christopher Southgate et al.
God, Humanity and the Cosmos, (Edinburgh: T&T Clark, 1999), 263-4.
2 ibid.
3 Robin Gill, Health Care and Christian Ethics (Cambridge: Cambridge University Press, 2006), 71ff.
4 John Pilch, Healing in the New Testament: Insights from Medical and Mediterranean Anthropology,
(Minneapolis: Fortress, Press, 2000), 13-14 cited in Gill, Health Care and Christian Ethics, 72.
5 Pilch, Healing in the New Testament, 13-14 (Pilch is quoting from Arthur Kleinman, Patients and
Healers in the context of Culture (Berkeley: University of California Press, 1980), 265.
6 Pilch, Healing in the New Testament, 116 cited by Gill, Health Care and Christian Ethics, 73.
7 Pilch, Healing in the New Testament, 141 cited by Gill, Health Care and Christian Ethics, 74.
8 ‘Israel refuses to split things into spiritual and material. It affirms that Yahweh is the satisfaction of all
wants and needs. Thus in Ps.73:26, Yahweh is one’s portion.’ Walter Brueggemann The Message of the
Psalms, (Augsburg, Minneapolis: Augsburg Publishing Company, 1984), 155.
9 Opinions vary on whether the metaphor of shepherd is sustained throughout Ps. 23. Some exegetes (e.g.
L. Koehler, Psalm 23, ZAW, LXVIII (1956), 229f.) argue that the metaphor is sustained. Others point to
the use of two metaphors, shepherd 1-4, and host 5-6. Others, to three metaphors, shepherd 1-2, guide 3-
4, host, 5-6.  Likewise, opinions vary on the meaning of ‘I shall dwell in the house of the Lord for ever.’
It has been interpreted as the Temple or continual communion with God. A.A.Anderson, The Book of
Psalms, Vol. I (London: Oliphants, 1972), 195-199. Dahood however, argues that ‘house of Yahweh ‘ is
like “palace” which in a number of places refers to God’s celestial habitation. Ps. 29: 10; .27:4; 31:3;
36:9; Is.4: 4 signifies the heavenly dwelling of Yahweh. After a peaceful life under the guidance and
protection of Yahweh the psalmist looks forward to eternal happiness in God’s celestial abode.  Mitchell
Dahood, S.J., trans. Psalms I 1-50, (Garden City, New York: Doubleday & Company, Inc., 1966), 148-9.
10 Stephen Pattison, A Critique of Pastoral Care (London: SCM Press, 1993), 8.
11 Wesley Carr, Handbook of Pastoral Studies (London: SPCK, 1997), 9-10.
12 Thomas C Oden cites the following who have criticised the shepherd imagery - A. Harnack, A History
of Dogma (London: Williams and Norgate, 1896-1899), 7 vols; R.Bultmann, “The New Testament and
Mythology,” (1941) in Kerygma and Myth, ed. H.Bartsch  (New York: Harper and Row, 1969); Carroll
A. Wise, A Pastoral Counselling, (New York: Harper & Bros., 1951) cited in Thomas C. Oden, Pastoral
Theology (New York: HarperSanFrancisco, 1983), 51.
13 Oden, Pastoral Theology, 51ff.
14 Gregory the Great, Pastoral Care (591) Translated by Henry Davis. ACW vol. 11 (Westminster, Md:
Newman, 1950), 126ff cited by Oden, Pastoral Theology, 254.
15 Kathleen Corley points to feminists writers who object to a sacrificial Christology and its
corresponding ethic, the way that it glorifies suffering, and holds up the victim as a model for women.
Writing about 1Peter in the context of domestic violence she argues that ‘its particular message of the
suffering Christ as a model for Christian living leads to precisely the kinds of abuses that feminists fear.’
Women are encouraged to view their suffering as a means to imitate Christ in submission and obedience.
Kathleen E. Corley, 1 Peter, in Searching the Scriptures, Vol. Two, ed. Elisabeth Schussler Fiorenza,
(London: SCM Press Ltd., 1995), 349-360.
16 Stanley Hauerwas, Suffering Presence (Notre Dame, Indiana: University of Notre Dame Press, 2003),
31ff.
17 Hauerwas, God, Medicine, and Suffering, 86ff.
18 ibid. 88.
19 ibid. 88-89.
20 ibid.
21 Howard Brody, Stories of Sickness, 2nd ed. (Oxford: O.U.P., 2003), 49-50.
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