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Abstract 

 

This thesis examines medical approaches to sexual offences in England between 1850 

and 1914, with particular attention to law-making and judicial processes. It addresses 

two key research questions. Firstly, what was the place of medicine in shaping the law 

on sexual consent and in the implementation of laws on sexual crime? Secondly, can the 

analytical category of age be used to understand such medical roles? In addressing the 

first research question, the thesis shows that relationships between medicine, the law 

and wider society can be understood in terms of negotiation and shared pools of 

knowledge rather than impact. It demonstrates that medical ideas on sexual crime and 

sexual consent were deemed sufficiently valuable to be drawn upon widely by different 

groups, but they were not imposed ‘from above’ by a coherent medical profession. 

Medical roles thus need to be studied and understood rather than either oversimplified 

as ‘dominant’ or dismissed as non-existent. In addressing the second research question, 

the thesis argues that age has been unduly overlooked as a category of analysis in 

historiography. It shows that ideas about sexual crime shifted in relation to victims of 

different ages and that age can productively be situated in relation to other analytical 

categories, particularly class and gender. By moving beyond treating ‘children’ and 

‘adults’ as homogeneous categories, this study opens up new ways of understanding 

histories of medico-legal relations and sexual crime. 
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Introduction 

 

In May 2000, the Guardian ran an article by the chief executive of the Children’s 

Society, which stated that ‘the sexual exploitation of children during Victorian times 

was widespread, and little has changed since then’.
1
 This comparison exemplifies a 

growing tendency, in both popular culture and academia, to relate recent concerns about 

‘child sexual abuse’ to the historical treatment of children. As Hugh Cunningham notes, 

‘[m]ore, perhaps, than any branch of history, the history of childhood has been shaped 

by the concerns of the world in which its historians live … seeking understanding and 

guidance, people turn to the past’.
2
 Similar comments can be made about the subject of 

rape, as the influence of second-wave feminism has led an increasing number of 

scholars to ‘turn to the past’ since the 1970s.
3
 Despite the rise of scholarly interest in the 

social history of medicine in the same period, in the late-twentieth and early-twenty-first 

centuries the theme of gender has been of paramount interest to historians of sexual 

crime. In consequence, there have been few medical histories of the subject. Due to 

interest in histories of ‘rape’ and ‘child sexual abuse’, historians also have tended to 

create clear divisions between sexual crimes against ‘children’ and against ‘adults’. The 

following thesis addresses these two issues, by providing a medico-legal history of 

sexual crime and by using age as an analytical category rather than making assumptions 

about the existence of a child/adult binary. 

 

Summary of Arguments 

This thesis examines medical approaches to sexual consent and sexual crime during the 

period 1850-1914, particularly through age-of-consent debates and the interpretation of 

sexual consent legislation in judicial contexts.
4
 It examines the place of medical voices 

                                                 

1
 Ian Sparks, ‘Age of Innocence’, Guardian Society Supplement, 24 May 2000 

<http://www.guardian.co.uk/society/2000/may/24/childrensservices.guardiansocietysupplement> 

(accessed 20 August 2012). Also cited in Alyson Brown and David Barrett, Knowledge of Evil: Child 

Prostitution and Child Sexual Abuse in Twentieth-Century England (Uffculme: Willan, 2002), p. 14. 
2
 Hugh Cunningham, ‘Histories of Childhood’, American Historical Review 103 (1998), 1195-208, p. 

1195. 
3
 Jocelyn Catty, Writing Rape, Writing Women in Early Modern England (Basingstoke: Palgrave 

Macmillan, 1999), p. xii. 
4
 The thesis often refers to this period (1850-1914) as ‘Victorian and Edwardian’, including the four years 

of George V’s rule under this umbrella term because of social and cultural continuities. References to 
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in law-making and in local criminal trials in Middlesex and south-west England. These 

years were particularly significant for the subject of sexual crime, as they incorporated 

five pieces of sexual consent and incest legislation passed between 1861 and 1908.
5
 

However, it is not only the legal context which makes this period important. The 

Victorian and Edwardian periods discussed in the thesis have long been considered 

noteworthy by historians for the attention given to child protection.
6
 The late-nineteenth 

and early-twentieth centuries also provide an opportunity to engage with the apparent 

‘professionalisation’ of medical dealings with the law and with wider society.
7
 In more 

specific terms, the boundaries of this time period have not been chosen arbitrarily. 

Stephen Garton notes that ‘British historians … have pinpointed a crucial shift in 

Victorian culture around the middle of the [nineteenth] century’ in terms of a growing 

middle-class emphasis on moral restraint and declining birth rates.
8
 At the other end of 

the time period Barry M. Coldrey emphasises the significance of the First World War as 

a point of declining interest in child protection and ‘child abuse’, before the resurgence 

of such issues in the late-twentieth century.
9
 While not seeking to overstate the 

uniqueness of any given period, as history is always full of both continuities and 

discontinuities, it is fair to assert that the period under study had some distinctive 

characteristics. 

 

To quote Mark Jackson’s work on eighteenth-century infanticide, this study provides 

‘more than a microhistory of a singular crime’.
10

 The thesis can partly be viewed as a 

case study of dynamics between ‘high’ and ‘low’ in the construction of medical 

knowledge. It demonstrates some of the processes by which medical thought on the 

                                                                                                                                               

‘Victorian and Edwardian’ ideas do not refer to any conception that society was homogeneous. However, 

the thesis claims that some aspects of the period can be examined as a whole because of trends in thinking 

about sexual maturity, sexual behaviour, sexual consent and sexual crime. 
5
 See Chapter Three for a more detailed discussion of these pieces of legislation and the ways in which 

medical ideas shaped their nature, both directly and indirectly. 
6
 For example Lucy Bland, Banishing the Beast: English Feminism and Sexual Morality 1885-1914 

(London: Penguin, 1995); George K. Behlmer, Child Abuse and Moral Reform in England, 1870-1908 

(Stanford: Stanford University Press, 1982); Edward J. Bristow, Vice and Vigilance: Purity Movements in 

Britain since 1700 (Dublin: Gill and Macmillan, 1977); Roger Cooter (ed.), In the Name of the Child: 

Health and Welfare 1880-1940 (London: Routledge, 1992); Monica Flegel, Conceptualizing Cruelty to 

Children in Nineteenth-Century England (Farnham; Burlington: Ashgate, 2009). 
7
 See the ‘Historiographical Contexts’ section of this introduction for some examples of the literature on 

‘professionalisation’. 
8
 Stephen Garton, Histories of Sexuality (London: Equinox, 2004), p. 123. 

9
 Barry M. Coldrey, ‘The Sexual Abuse of Children: The Historical Perspective’, Studies: An Irish 

Quarterly Review 85 (1996), 370-80, p. 370. 
10

 Mark Jackson, New-Born Child Murder: Women, Illegitimacy and the Courts in Eighteenth-Century 

England (Manchester: Manchester University Press, 1996), p. 22. 
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subjects of sexual maturity and sexual crime was informed by, and in turn informed, lay 

and legal ideas about the same issues. It thus responds to Ludmilla Jordanova’s 

observation in 1995 that medical historians need to pay attention to integrating ‘the “top 

down” approach that is so often implicit in social constructionist methods with “bottom 

up”, localist ones’.
11

 However, terms such as high/top and low/bottom have the 

potential to mislead by implying that medicine was not interwoven with society at all 

levels.
12

 This thesis is therefore better described as a case study of medicine’s place in 

shared cultures rather than high/low cultures.  

 

The primary original argument of this thesis is that medicine was characterised by 

negotiation with the law and wider society during the period under study. ‘Negotiation’ 

means that medicine, as a profession, carried no automatic authority in the contexts 

studied but that it had the potential to be influential. Medical practitioners needed to 

create theoretical and practical spaces for their knowledge about sexual development, 

consent and crime. The thesis considers how medical practitioners negotiated positions 

in literary markets, pressure groups, Parliament and the courts. It argues that they did so 

partly by providing scientific validation for wider contemporary frameworks of middle-

class thought. The most successful aspects of medicine and medical thinking drew upon 

existing concerns rather than challenging them. Victorian and Edwardian medicine thus 

was not always in competition with other forces such as religion or the law, as these 

social and professional groups could draw upon each other in complementary ways.  

 

Overall, the thesis supports a scholarly shift away from viewing medicine as a coherent 

‘dominant discourse’.
13

 It traces medical views about sexual offences across non-

medical contexts and thereby demonstrates that medical ideas were deemed sufficiently 

valuable to be drawn upon by members of society and by the law, even in the absence of 

direct medical input. However, medical concepts were used selectively to validate a 

range of stances on the issues of sexual consent and sexual crime. Medical practitioners 

often had no control over how their views were taken up, interpreted and used in law-

                                                 

11
 Ludmilla Jordanova, ‘The Social Construction of Medical Knowledge’, Social History of Medicine 8 

(1995), 361-81, p. 377. 
12

 The thesis uses ‘medicine’ to discuss a plethora of settings, from ground-level interactions between 

general practitioners and patients to the work of pre-eminent medical jurists. 
13

 For a thorough and convincing analysis of the shift away from viewing Foucault’s notion of discourses 

as powerful and coherent in the social history of medicine, see Annemarie Mol, The Body Multiple: 

Ontology in Medical Practice (Durham, NC; London: Duke University Press, 2003), pp. 56-68. 
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making or the courts. Nevertheless, medical practitioners were not entirely dictated to 

by forces outside their control. They also drew upon social and scientific thought in 

selective ways to formulate their personal and professional ideas on sexual 

development, crime and consent. The thesis thus demonstrates that medico-legal 

relations were negotiated, often on the basis of shared moral concerns, rather than either 

profession being inherently ‘dominant’ over the other. 

 

The second original argument of this thesis relates to the value of age as an analytical 

category, particularly in terms of the transition from childhood to adulthood. It 

demonstrates that paying attention to the subject of age reveals some often overlooked 

nuances in medical ideas about sexual development, crime and consent. Without 

making any claims that the subject of age was more important than other key analytical 

categories, such as class and gender, the thesis pays particular attention to it as a gap in 

existing scholarship. It takes steps to resolve the following issue raised by Stephen 

Robertson, who is unique in having closely considered the links between age and sexual 

crime in the American context: 

[There is a] tendency of historians who study age-specific groups to give little or 

no attention to the meanings of age as such and to rely, instead, on unexamined 

concepts of the child, the adolescent, and the adult. In doing so, they fail to treat 

age as a category of analysis. And yet that is exactly how age needs to be 

regarded. Against the tendency to restrict the concern with age to the history of 

childhood, we have to be alert to its broader resonance. Ideas about age were not 

only located in the legal system … they flowed to that site from medicine, 

psychology, education, and popular culture, fields that had been permeated by a 

consciousness of age.
14

 

This thesis considers not only the ideas about age that flowed ‘to’ or ‘from’ medicine, 

but also the place of medicine within shared middle-class cultures. It situates age 

against other important analytical categories such as race, class and gender. The thesis 

thus shows that Victorian and Edwardian interpretations of sexual crime through the 

lens of age were never stable or consistent. Tying in with the arguments outlined above, 

medical notions of links between age and sex were shared and negotiated with other 

members of society and professional groups. By resisting a temptation to take the legal 

divisions between childhood and adulthood as representative of wider society, historians 

                                                 

14
 Stephen Robertson, Crimes against Children: Sexual Violence and Legal Culture in New York City, 

1880-1960 (Chapel Hill; London: University of North Carolina Press, 2005), p. 133. 
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can better understand the complex frameworks of thought surrounding sex and sexual 

crime.  

 

Although the thesis focuses on negotiations between medical, social and legal 

frameworks of thought, it does not overlook the central role of the body in shaping 

medical ideas about age and sex. The analysis highlights a range of different discourses 

within medicine and notes distinctions between medicine and the law, but does not 

follow Michel Foucault’s argument that ‘innumerable institutional devices and 

discursive strategies’ existed around nineteenth-century sex.
15

 Instead the study is 

developed more along the lines of thought put forward by sociologists Allison James, 

Chris Jenks and Alan Prout in relation to the subject of childhood. They emphasise that 

the biological elements of a child’s body remove the possibility of ‘infinite … 

constructions of childhood’.
16

 They argue that ‘[t]he issue becomes not whether there 

exists a “real” body as distinct from the social constructions of it – because this would 

be taken for granted – but how different claims to “speak for” this body and enrol it in 

the service of intentional social action are made’.
17

 Such comments are applicable to the 

‘body’ at all of its ages and developmental stages. It is the contention of this thesis that 

medical practitioners and authors represented claims to ‘speak for’ the body at different 

ages, whether as medical witnesses or medical authors writing about sexual maturity 

and consent. However, the thesis deliberately makes no attempt to judge the 

proportionate role played by biology and society in shaping medical thought on sex and 

sexual crime. As Prout argues, ‘the body and its representations are not mutually 

exclusive but mutually dependent’; any attempt to separate the two would therefore be a 

futile one.
18

 

 

Historiographical Contexts 

In 2007 a journalist described the British nation as ‘utterly in thrall to paedophilia’ and 

recent scholarship indicates that historians are no exception to this general rule.
19

 

                                                 

15
 Michel Foucault, The History of Sexuality, Vol. 1. An Introduction, trans. Richard Hurley (New York: 

Pantheon, 1978), p. 29. 
16

 Allison James, Chris Jenks and Alan Prout, Theorizing Childhood (Cambridge: Polity, 1998), p. 147. 
17

 James, Jenks and Prout, Theorizing Childhood, p. 147. 
18

 Alan Prout, ‘Childhood Bodies: Construction, Agency and Hybridity’ in The Body, Childhood and 

Society, ed. Alan Prout (Basingstoke: Palgrave Macmillan, 2000), 1-18, p. 3. 
19

 Brendan O’Neill, ‘Misery Lit… Read On’, BBC News, 17 April 2007 

<http://news.bbc.co.uk/1/hi/magazine/6563529.stm> (accessed 1 December 2008). 
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However, undue emphasis should not be placed on histories of ‘child sexual abuse’. In 

the last 40 years there have been a burgeoning number of histories examining all kinds 

of sexual crime. In line with the growing field of the social history of medicine, medical 

historians have also displayed an interest in forensic medicine and to a lesser extent 

sexual offences. This thesis makes a unique contribution to scholarship by bringing 

together histories of ‘child sexual abuse’, sexual crime (particularly histories of rape) 

and forensic medicine in a way that has not yet been attempted in the context of 

Victorian and Edwardian England.
20

 

 

According to Lloyd DeMause, writing in 1974, ‘[t]he history of childhood is a 

nightmare from which we have only recently begun to awaken. The further back in 

history one goes the lower the level of childcare, and the more likely children are to be 

killed, abandoned, beaten, terrorized and sexually abused’.
21

 The influence of this 

comment is indicated by its extensive citation by scholars which, with the exception of 

the work of Philippe Ariès, has few comparisons within the field of the history of 

childhood.
22

 The impact of DeMause’s work is inseparable from the context of the 

1970s, when concerns about ‘child abuse’ and ‘child sexual abuse’ were beginning to 

escalate. Joseph E. Davis has pinpointed 1977 as the year in which sexual abuse was 

‘discovered’, although he acknowledges that this anxiety represented the culmination of 

over a decade of growing concerns about sexual offences against children.
23

 Davis’s 

claims are partially substantiated by the fact that the journal Child Abuse and Neglect 

                                                 

20
 Although the subject of sodomy has relevance to sexual crime, it has primarily been given scholarly 

attention as part of the history of homosexuality rather than forced sodomy. For example, see H. G. 

Cocks, ‘Safeguarding Civility: Sodomy, Class and Moral Reform in Early Nineteenth-Century England’, 

Past and Present 190 (2006), 121-46; and Ivan Crozier, ‘“All the Appearances Were Perfectly Natural”: 

The Anus of the Sodomite in Nineteenth-Century Medical Discourse’ in Body Parts: Critical 

Explorations in Corporeality, ed. Ivan Crozier and Christopher E. Forth (Lanham, MD: Lexington, 2005), 

65-84. In this section, the subject of indecent assault against males and non-consensual sodomy is broadly 

included under the ‘child sexual abuse’ literature.  
21

 Lloyd DeMause, ‘The Evolution of Childhood’ in The History of Childhood, ed. Lloyd DeMause (New 

York: Psychohistory Press, 1974), 1-73, p. 1. For another historian who has approached the subject of 

‘child sexual abuse’ using psychohistory, see Brett Kahr, ‘The Sexual Molestation of Children: Historical 

Perspectives’, Journal of Psychohistory 19 (1991), 191-214. 
22

 On 12 August 2010, Google Scholar recorded a citation index of 794 articles for DeMause’s The 

History of Childhood and a further 30 for the 1976 edition. For examples of citations in books by a 

sociologist, anthropologist and historian respectively see Chris Jenks, Childhood (London: Routledge, 

1996), p. 59; Heather Montgomery, An Introduction to Childhood: Anthropological Perspectives on 

Children's Lives (Chichester; Malden, MA: Wiley-Blackwell, 2009), p. 157; and Larry Wolff, Child 

Abuse in Freud's Vienna: Postcards from the End of the World (New York; London: New York 

University Press, 1995 [1988]), p. 63. 
23

 Joseph E. Davis, Accounts of Innocence: Sexual Abuse, Trauma, and the Self (Chicago; London: 

University of Chicago Press, 2005), p. 57. 
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was first published in the same year.
24

 Although the popularity of DeMause’s style of 

psychohistory has declined in the last 20 years, many scholars have continued to 

examine the so-called ‘nightmare’ of childhood in history by researching child (sexual) 

abuse. 

 

The nineteenth and twentieth centuries have become focal points for historians seeking 

to show that ‘child (sexual) abuse’ existed in the past. Book-length studies include 

Alyson Brown and David Barrett’s Knowledge of Evil: Child Prostitution and Child 

Sexual Abuse in Twentieth-Century England, George K. Behlmer’s Child Abuse and 

Moral Reform in England, 1870-1908 and Louise Jackson’s Child Sexual Abuse in 

Victorian England.
25

 In 1992, Carol-Ann Cooper commented that ‘public awareness of 

what we would now call child sexual abuse arose in the 1870s’.
26

 However, 

unquestioning historical application of the term overlooks how ‘child sexual abuse’ 

carries specific social and cultural connotations. Ian Hacking notes that ‘child abuse’ 

has been widely accepted as a social construction since the work of Richard J. Gelles in 

1975, and was soon followed by a similar concept of ‘child sexual abuse’.
27

 This 

understanding of the term as a social construction has generally been examined in 

cultural and anthropological terms, rather than historical ones. Over a decade ago, the 

sociologist and criminologist Carol Smart drew attention to the need to deconstruct the 

term ‘child sexual abuse’ and problematise its application to the past.
28

 However, there 

are few signs that these ideas have crossed disciplinary boundaries. Ten years after 

Smart’s articles, for example, Maria Isabel Romero Ruiz wrote a book chapter entitled 

‘Child Abuse and White Slavery in Nineteenth-Century Britain’ in which she used the 

                                                 

24
 Child Abuse and Neglect 1 (1977). 

25
 Brown and Barrett, Knowledge of Evil; Behlmer, Child Abuse and Moral Reform; Louise A. Jackson, 

Child Sexual Abuse in Victorian England (London: Routledge, 2000). See also Coldrey, ‘The Sexual 

Abuse of Children’; Hughes Evans, ‘Physician Denial and Child Sexual Abuse in America, 1870-2000’ in 

Children’s Health Issues in Historical Perspective, ed. Cheryl Krasnick Warsh and Veronica Strong-

Boag (Waterloo, ON: Wilfred Laurier University Press, 2005), 327-54. 
26

 Carol-Ann Hooper, ‘Child Sexual Abuse and the Regulation of Women: Variations on a Theme’ in 

Regulating Womanhood: Historical Essays on Marriage, Motherhood and Sexuality, ed. Carol Smart 

(London: Routledge, 1992), 53-77, p. 56. 
27

 Ian Hacking, The Social Construction of What? (Cambridge, MA; London: Harvard University Press, 

1999), p. 133. 
28

 Carol Smart, ‘Reconsidering the Recent History of Child Sexual Abuse, 1910-1960’, Journal of Social 

Policy 29 (2000), 55-71; Carol Smart, ‘A History of Ambivalence and Conflict in the Discursive 

Construction of the “Child Victim” of Sexual Abuse’, Social and Legal Studies 8 (1999), 391-409. 



17 

 

term ‘child abuse’ uncritically.
29

 A thorough re-examination of the historical language 

and ideas surrounding sexual offences against children remains necessary.  

 

The single term ‘child sexual abuse’ is not equivalent to the diverse historical terms 

used to describe sexual offences against children. Despite being a ‘chaotic conception’ 

made up of component parts, the phrase ‘child sexual abuse’ is often utilised and 

comprehended in unified terms.
30

 It is conceptualised as an umbrella term, which 

incorporates a ‘continuum’ of acts ranging from penetrative sex to the indecent 

exposure of male genitals to young females.
31

 Conversely, in the late-nineteenth and 

early-twentieth centuries sexual offences against children were described using a range 

of terms. Carol Smart rightly notes that intergenerational sex in the mid-twentieth 

century was described as ‘unlawful carnal knowledge, incest, criminal assault, indecent 

assault, an outrage, an unnatural act, a slip and so on. It was not conceptualised as 

abuse, and hence was not referred to as such until the 1970s’.
32

 Most importantly, she 

argues that ‘we should not assume that this variety of terms simply reflected different 

ways of saying the same “thing”’.
33

 This thesis builds on Smart’s approach and applies 

her comments to the late-nineteenth and early-twentieth centuries. It begins from the 

premise that applying the term ‘child sexual abuse’ historically is not only anachronistic 

but also restrictive. The use of this term misleadingly implies that some form of unified 

‘Victorian and Edwardian’ concept of sexual consent and sexual offences existed. 

Conversely, conceptualisations of adult-child sex varied between and within 

professions, social groups and contexts. The best methodological approach to histories 

of ‘child sexual abuse’ is therefore to avoid utilising such a unifying term at all. Rather 

than starting with working definitions, this thesis aims to reconstruct the contemporary 

language and meanings of medical discourses.  

 

                                                 

29
 Maria Isabel Romero Ruiz, ‘Child Abuse and White Slavery in Nineteenth-Century Britain’ in A Full-

Bodied Society, ed. Logie Barrow and François Poirier (Cambridge: Cambridge Scholars Publishing, 

2010), 45-62. 
30

 Sue Clegg, ‘Studying Child Sexual Abuse: Morality or Science?’, Radical Philosophy 66 (1994), 31-

40, p. 38. 
31

 David Archard, Children: Rights and Childhood, 2nd edn (London: Routledge, 2004 [1993]), p. 205; 

Jennifer Dunn, ‘Review: When Ontologies Collide It’s a Slippery Slide: Differing Representations of the 

Social Construction of Child Sexual Abuse’, Contemporary Sociology 35 (2006), 355-58; Smart, ‘A 

History of Ambivalence and Conflict’, p. 393. 
32

 Smart, ‘A History of Ambivalence and Conflict’, p. 393. 
33

 Smart, ‘A History of Ambivalence and Conflict’, p. 393. 
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Similar discursive problems can be highlighted in relation to definitions of ‘childhood’ 

itself in historical studies of ‘child sexual abuse’. In Child Sexual Abuse in Victorian 

England, Louise Jackson cites the sociologist Chris Jenks’s statement that ‘childhood is 

not a natural phenomenon … childhood is a social construct’ and states that any 

‘attempt to fix an age of childhood is of course an artificial categorisation’.
34

 However, 

she goes on to state that ‘[i]n writing about “children” and searching for them in court 

records, I am referring to those whom the Victorians and Edwardians came to define as 

children as a result of the 1885 Criminal Law Amendment Act: those under the age of 

16’.
35

 This is problematic in implying that it is possible to identify a single ‘Victorian 

and Edwardian’ notion of when a child became an adult. Although Deborah Gorham 

rightly notes that ‘[i]n the nineteenth century the idea that children were beings apart 

from adults was expressed in a variety of new legal and social structures’, notions of 

‘difference’ and ‘otherness’ also imply an unrealistic degree of clarity.
 36

 ‘Legal and 

social structures’ cannot be taken as representative of medical or societal thought. As 

sociologist André Turmel notes, childhood is not a single category formulated on the 

basis of law or policy: 

[C]hildhood is neither an inevitable consequence of the historical accumulation 

of western societies’ public policies, be it in the form of infant welfare, 

compulsory schooling or whatever, nor a simple outcome of experts’ advice to 
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parents and others. It is, rather, the product of a complex movement of 

cooperation, conflict and resistance between a broad range of social actors.
37

  

Recently scholars such as Alysa Levene and Sally Shuttleworth have approached age 

more critically in their histories of childhood, by distinguishing between children of 

different ages.
38

 However, few steps have been made to take similar approaches to the 

subjects of sexual crime and ‘child sexual abuse’. The only exception to this trend is 

Stephen Robertson’s work on sexual crimes against children in New York, 1880-1960, 

in which he uses age as a central analytical category.
39

 This thesis makes a similar 

contribution to scholarship on sexual crime in the English context. It examines how 

medical evidence in criminal cases varied according to the age of complainants, rather 

than assuming that childhood was a homogeneous category as in law. In order to 

achieve this approach, it includes evidence in criminal cases with complainants both 

above and below the legal age of sexual consent. Because the term ‘child’ was used by 

contemporaries, it is suitable for use in this thesis as long as its culturally-specific 

connotations are recognised. As Davin notes, ‘ultimately childhood can only be defined 

in relative terms. The question “What is a child?” must be followed by further 

questions: in whose eyes? When? Where? What are the implications?’
40

 The thesis 

positions these questions as central. It shows that sexual development was 

conceptualised as a continuum in medicine, which differed from the more clear-cut 

legal categories found in sexual consent legislation. It also demonstrates how 

expectations about age-based development varied according to other issues such as 

gender, class and race.  

 

This analysis has so far paid little attention to medical histories of crimes against 

children, in part because of their limited number. The few medical historians who have 

paid attention to the subjects of sexual crime and consent have not covered the same 

time period (1850-1914) and geographical area (London and south-west England) as 

this thesis. Because social purity and child protection campaigners dominated high-

profile debates about the age of sexual consent in the 1880s, medicine has been given a 
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secondary role in many historical accounts of sexual consent legislation and the 

prosecution of crimes against children.
41

 There is therefore great scope for original 

research on less prominent agents in law-making and judicial processes, such as 

medicine. Even in In the Name of the Child, an edited collection by the medical 

historian Roger Cooter, Harry Ferguson’s chapter on ‘child abuse’ in the period 1880-

1914 focuses on the infant welfare movement.
42

 There is also a relative lack of detailed 

book-length histories of medical roles in the context of sexual crimes against children, 

as most studies that address this subject are either book chapters or journal articles. For 

example, Louise Jackson uses many of the same court records as this thesis but only 

dedicates a single chapter of her book to the complex issue of medical witnesses.
43

 

Roger Davidson’s study of medical roles in early-twentieth-century Scottish ‘child 

sexual abuse’ cases provides another example of an article-length study, published in 

the Journal of the History of Sexuality in 2001.
44

 The only comparable book-length 

study was published by Lynn Sacco in 2009 and considers medical contributions to 

constructions of incest, with particular attention to the subject of venereal diseases.
45

 

This book is largely restricted to the United States and focuses on racial issues that have 

slightly less relevance to the English context.  

 

Because the central focus of this thesis is ‘age’ rather than ‘children’, it also relates to 

wider scholarship on sexual crime and particularly to historical studies of rape. As with 

histories of ‘child sexual abuse’, second-wave feminism created a space for scholarly 

studies of all types of non-consensual sex and sexual crime. Histories of rape were 

inspired by writers such as Susan Brownmiller, whose 1977 text Against Our Will: Men, 

Women and Rape constructed the crime in terms of power rather than sex.
46

 These 

studies have been more diverse in their approaches than histories of ‘child sexual 
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abuse’, ranging from histories of colonial law on sexual violence to representations of 

rape on the Jacobean stage.
47

 A number of studies of local justice in rape cases have 

also been conducted, as in Carolyn Conley’s work on crime in Kent.
48

 The issue of age 

has received even less attention in these histories of rape than in histories of ‘child 

sexual abuse’. These studies tend to treat ‘rape’ as a clearly delineated category 

involving adult women as a homogeneous age group. This thesis is similarly unable to 

consider distinctions between ‘adult’ women of different ages, because of the relatively 

limited number of trials which involved complainants above the age of 16. However, it 

seeks to destabilise the assumption that adulthood was a clear-cut category. It shows 

that ideas about the age at which a female developed the ‘adult’ capacity to understand 

and resist a rape often differed between and within professions. In the context of sexual 

offences, notions of adulthood were influenced by wide-ranging factors such as a 

female’s bodily development and perceived character. The age at which a female was 

deemed to be an adult in body and mind was also influenced by their class, gender and 

race. The analysis brings together histories of ‘child sexual abuse’ and ‘rape’ by 

considering the boundaries between childhood and adulthood, as well as by bringing 

together the analytical categories of gender and age. 

 

As discussed in relation to ‘child sexual abuse’ scholarship, histories of rape have been 

more commonly addressed by feminist scholars than by medical historians.
49

 A 

gendered focus is by no means inappropriate due to the gendered subject matter, but it 

has often led medicine to be presented as a form of homogenised masculinity to the 
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detriment of alternative explanatory frameworks of medical roles in sexual assault 

cases. Although some scholars have recently advanced beyond treating medical 

practitioners as ‘men’ judging ‘women’, such work has only been conducted for 

different regions or time periods to those under study for this thesis. Joanna Bourke has 

paid careful attention to ‘rape trauma syndrome’ and medical categories relating to 

sexual offenders in the late-twentieth century, for example.
50

 Neither of these issues is 

relevant to the thesis which, in the light of Victorian and Edwardian medical 

frameworks of thought about sexual crime, focuses on the body and victimhood rather 

than the mind and/or sexual offenders.
51

 Stephen Robertson’s important article from 

1998, ‘Signs, Marks, and Private Parts: Doctors, Legal Discourses, and Evidence of 

Rape in the United States, 1823-1930’, does not consider English contexts.
52

 Willemijn 

Ruberg has recently published on the subject of how medicine negotiated its place in 

relation to lay knowledge in Dutch rape cases, also without considering the English 

courts.
53

 Many of these pieces of scholarship, although valuable, are also only article 

length. This thesis seeks to provide a closer history of medical roles in English legal 

contexts, in relation to sexual offences. 

 

The thesis also contributes a new perspective to the history of forensic medicine by 

presenting a case study of sexual crime in local courts. To date much work on forensic 

medicine has focused on forensic pathology and insanity, although there have been 

some studies of medical evidence in trials for specific crimes such as infanticide.
54

 Few 
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historians of forensic medicine or medical ‘expertise’ in court have considered the 

context of non-consensual sex. Ivan Crozier and Gethin Rees are atypical not only in 

considering medical roles in nineteenth-century English rape cases but also in using 

their study to consider the issues of medico-legal relations and medical ‘expertise’. 

They have co-authored a journal article which examines ‘boundary work’ in the carving 

of medical and legal spheres of ‘expertise’ in cases of suspected sexual crime, which is 

of relevance to the current study.
55

 However, it draws largely on medical jurisprudence 

literature rather than considering medicine in practice. The latter approach, as taken in 

this thesis, actually problematises the notion of ‘boundaries’ between medicine and the 

law. Trials for sexual offences allow for a new approach to medico-legal relations, as 

they present a context in which medicine and the law drew upon shared moral concerns 

rather than being in a constant state of competition for ‘truth’. The thesis also 

demonstrates that many of the national trends identified by scholars of ‘expert 

witnesses’ such as Tal Golan and Carol Jones were not necessarily applicable at a local 

level.
56

 It thus has broad relevance to histories of forensic medicine and ‘expertise’ by 

showing the value of studying medico-legal relations in a range of contexts and at both 

local and national levels.
57
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The thesis is situated at an intersection between medical, legal and social studies of sex 

and sexual crime. For this reason, it has been impossible to review all relevant literature 

or to demonstrate fully the potential contribution of this thesis to various fields of study 

and historiographical ‘gaps’. However, the range of scholarship that this thesis draws 

upon and contributes to should briefly be noted. Its primary argument about the 

negotiated nature of medical authority supports historiography on the contested nature 

of Victorian and Edwardian medical ‘professionalisation’, specialisation and 

‘expertise’.
58

 As noted above in the ‘summary of arguments’ it also speaks to 

scholarship on medical knowledge and supports recent reinterpretations of Foucauldian 

ideas about power and medical authority, such as Annemarie Mol’s nuanced work 

which emphasises the heterogeneous nature of medical knowledge.
59

 In terms of more 

specific topics, the thesis touches upon histories of wide-ranging but relevant subjects 

such as sexuality, prostitution, venereal disease and sexual trauma.
60

 By focusing on 

medical ideas about the age(s) of transition from childhood and adulthood, the study 
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contributes to medical histories of sexual maturity and sexual development. Although a 

small number of historical studies have examined the subject of puberty from a medical 

perspective, most notably Helen King’s work on chlorosis, nearly all have focused on 

questions of gender difference and on the characteristics associated with puberty rather 

than taking the approach of this thesis by examining the age at which it was expected to 

occur.
61

 The thesis also connects to a number of important subject areas other than 

medical history. For example, Chapter Two contributes to histories of social science, 

statistics and normality because it discusses how the nineteenth-century statistical turn 

was used to define ‘normal’ ages of puberty.
62

 Histories of crime provide another 

example of the relevance of this thesis beyond medical history, as Chapter Four 

considers the processes by which criminal cases reached trial.
63

 Beyond historiography, 

the thesis draws upon sociological and anthropological studies which provide 
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frameworks for understanding social anxieties about childhood, puberty, pollution, 

sexual consent and scientific ‘expertise’.
64

 

 

This discussion of historiographical and scholarly contexts has sought to highlight the 

main ways in which the thesis is both original and important. It has emphasised that the 

thesis takes a new approach to the study of sexual crime by merging histories of ‘child 

sexual abuse’ and ‘rape’. This methodology is novel in positioning age as a central 

category of analysis, rather than defining childhood or adulthood at the study’s outset. 

The thesis also presents a uniquely detailed case study of medical roles in legal contexts 

relating to sexual crime. It consolidates and builds on some important existing work in 

this field, by considering the contested nature of medical ‘expertise’ in the period 1850-

1914 and by closely analysing processes of negotiation and exchange between 

medicine, the law and wider society. 

 

Primary Sources 

This study draws upon a range of sources in order to situate medicine within wider 

frameworks of social and legal thought. By far the most extensively used primary 

sources are medical literature and court records, which complement each other by 

allowing the thesis to move from examining medical ideas about sexual development, 

consent and crime to the practical implementation of these ideas in a judicial context. 

They will be considered here in turn, with particular attention to their value and 

limitations.  

 

The medical literature used for this thesis is selected from a cross-section of genres, in 

order to examine a range of medical ideas about sexual consent and their place both 

within and beyond the profession. The thesis compares medical literature from 

specialist or specific areas of medicine such as psychiatry, physiology, sexology, 

                                                 

64
 The sociology and anthropology texts drawn on for this thesis include Thomas Buckley and Alma 

Gottlieb (eds), Blood Magic: The Anthropology of Menstruation (Berkeley, CA; London: University of 

California Press, 1988); Mary Douglas, Purity and Danger: An Analysis of the Concepts of Pollution and 

Taboo (London: Routledge and Kegan Paul, 1978); Matthew Engelke, The Objects of Evidence: 

Anthropological Approaches to the Production of Knowledge (London: Royal Anthropological Society, 

2008); Thomas F. Gieryn, ‘Boundary-Work and the Demarcation of Science from Non-Science: Strains 

and Interests in Professional Ideologies of Scientists’, American Sociological Review 48 (1983), 781-95; 

Robert A. LeVine, ‘Anthropology and Child Development’, New Directions for Child Development 8 

(1980), 71-86; Montgomery, An Introduction to Childhood; Lancy, The Anthropology of Childhood; 

Waites, The Age of Consent. 



27 

 

gynaecology and medical jurisprudence. It also examines general medical journals, 

particularly The Lancet and the British Medical Journal (BMJ) as the two most widely-

read journals of the period.
65

 This is not to say that a small selection of medical 

literature can reveal everything about medical ideas on a given subject, as medical 

writings were both varied and extensive. For example William F. Bynum identifies 100 

separate publications in the context of venereal diseases alone in the eighteenth century, 

which were authored by a range of disparate medical and fringe practitioners and 

differed according to their markets.
66

 It would be impossible to examine every medical 

text on the broad subject areas relevant to this thesis such as sexual maturity, sexual 

behaviour and sexual consent. The thesis therefore, for the purposes of manageability 

and coherence, focuses on works by qualified medical practitioners and excludes ‘the 

subterranean stream of popular writings … by medical hacks and charlatans’.
67

 

Although the thesis includes some medical literature aimed at and read by a lay market, 

most writings by qualified medical practitioners were designed for their professional 

colleagues.
68

 As M. Jeanne Peterson notes, much of this literature therefore represents a 

form of ‘professional discourse’.
69

 However, the thesis emphasises that ‘professional 

discourses’ of this kind were not cut off from wider society. 

 

The thesis also focuses on the most widely-distributed medical journals and books, 

particularly when discussing ‘mainstream’ medicine.
70

 Many of the medical books 

discussed in this thesis have been chosen because they had multiple editions. George R. 

Drysdale’s The Elements of Social Science is a notable example, as it reached 35 
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editions and sold 80,000 copies between publication in 1854 and 1905.
71

 Reaching just 

three editions was cited by the BMJ as a sign that a book had ‘met with a considerable 

number of readers’.
72

 Such wide medical readership had been made possible by the rise 

of steam-powered printing, first used by The Times in 1814, which meant that scientific 

books could be mass produced and distributed throughout London and provincial 

booksellers if there was suitable demand.
73

 Although Stephen Garton rightly notes that 

even ‘best sellers were probably not the main way in which the bulk of the population 

sought and obtained information’ about sex, medical literature provides a helpful 

indicator of the relative popularity of different ways of thinking within and beyond 

scientific communities.
74

  

 

Two types of medical literature in particular, medical journals and medical 

jurisprudence texts, are drawn upon extensively throughout the study. When 

considering which medical journals succeeded in ‘having had a long a vigorous life’ 

during the period 1860-1920, Elizabeth Fee justifiably declares that The Lancet and 

BMJ were ‘clearly the front runners’.
75

 Their extensive use in the following study 

reflects this contemporary importance. They were not intended for lay readers, but this 

does not undermine their significance as both creators and reflectors of medical 

knowledge at all levels of the profession.
76

 Wide geographical distribution of these 

journals was possible because of ‘[t]he transport revolution and postal reform’.
77

 Peter 
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Bartrip cites circulation figures of several thousand for The Lancet just two years after it 

was launched in 1823 and figures of 30,000 for the BMJ by the early-twentieth 

century.
78

 It also should not be assumed that these journals only contained the views of 

elites. Rural and urban medical practitioners alike not only read but also contributed 

case reports or opinion pieces to the two journals. As Anne Digby notes, ‘[t]he habit of 

sending off a single contribution to the BMJ or Lancet appears to have become much 

more common during the second part of the nineteenth century’.
79

 This claim is 

supported by the observations of contemporary authors, as indicated by James Clarke’s 

1874 Autobiographical Recollections of the Medical Profession in which he noted that 

‘these days … every man is a lecturer or “author” and publishes his narratives in the 

journals or in monographs’.
80

 The two journals are useful to consider together, as The 

Lancet favoured ‘rhetorical explosions’ and reformism under the editorial influence of 

‘the Wakley clan’ whereas the BMJ tended to be more conservative and ‘respectable’ 

because of its links to the British Medical Association.
81

 However, as this thesis 

demonstrates, both journals also had a range of contributors and never occupied a single 

position on political reforms such as sexual consent legislation. They therefore provide 

an insight into different medical perspectives on issues such as puberty, sexual 

behaviour, consent and crime. 

 

Books of medical jurisprudence, also known as forensic medicine, provide an equally 

important form of contemporary literature although they served a very different 

purpose. These books were designed to guide medico-legal testimony and covered a 

range of subjects including rape, sodomy and other sexual crime. The Lancet noted that 

certain members of the profession, such as house surgeons of hospitals, were 

particularly likely to keep up to date with medico-legal literature because they found 

‘medico-legal work profitable’ and might work as lecturers on the subject.
82

 However, 

the texts were by no means unrepresentative of general practice. They were commonly 

drawn from lectures given to medical students, as courses in forensic medicine were 
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popular in England and compulsory in Scotland.
83

 The subject was also not simply 

dropped once a medical practitioner qualified. This thesis demonstrates that forensic 

medicine was often left to general practitioners in the period under study rather than 

being a specialist subject. Both rural and urban general practitioners utilised these books 

to guide their testimony. In the court records used for this study a London surgeon 

started one sentence in his pre-trial statement with ‘[i]t is stated in Books of Medical 

Jurisprudence that …’ and a Gloucestershire surgeon referred to ‘the indications given 

in the legal books as evidence of rape’.
84

 There is thus evidence that medical 

jurisprudence texts were widely distributed and read. Although this thesis focuses on 

British literature as the most representative of the profession, the widespread 

distribution of medical jurisprudence books was both national and international. A copy 

of one American jurisprudence text held by London’s Wellcome Library has a 

handwritten inscription of ‘Thos Stevenson M.D., 1875’ on the first page.
85

 As it was 

initially published in 1873, this book had found its way into the hands of an eminent 

British toxicologist and forensic scientist very rapidly. Forensic medicine texts were 

also used by members of the judiciary. Medical journals repeatedly commented in their 

reviews that the books were in the ‘interest of the practitioner and of the lawyer’ and 

that ‘[l]awyers, as well as doctors, find the work of value to them’.
86

 Books of medical 

jurisprudence were therefore drawn upon and utilised by members of a range of 

professions, which makes them a useful means of considering shared medico-legal 

pools of knowledge about rape and sexual crime.  

 

The thesis draws upon a range of forensic medicine texts including popular works 

aimed at students, such as H. Aubrey Husband’s Student’s Handbook of the Practice of 
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Medicine. When its fifth edition was published in 1889, the Edinburgh Medical Journal 

observed that ‘[t]he fact that this book has gone through so many editions must be taken 

as evidence of its popularity among a certain class of readers’.
87

 The thesis also engages 

with the work of the Scottish author Francis Ogston, whose work was aimed at both 

Scottish and English medical markets. Ogston trained in medical jurisprudence with the 

famous French professor Auguste Ambroise Tardieu, who has been noted for his early 

recognition of the ‘reality’ and extent of sexual offences against children in the period 

under study.
88

 Overall the thesis pays most attention to Alfred Swaine Taylor’s medical 

jurisprudence textbooks. Taylor was a high-profile lecturer in medical jurisprudence at 

Guy’s Hospital and an ‘expert’ medical witness, most famous for his work on 

toxicology and in poisoning trials.
89

 His textbooks were by far the most widely read of 

the period. Their popularity is indicated by the fact that his Manual of Medical 

Jurisprudence reached 12 editions between 1844 and 1891 and his Principles and 

Practice of Medical Jurisprudence reached six editions between 1865 and 1910. The 

BMJ also reported that the first of these texts sold nearly 16,000 copies between 1844 

and 1861.
90

 While there is no means of assessing whether medical practitioners kept up-

to-date editions of Taylor’s work, his advice on sexual crime actually changed very little 

over the period under study with the exception of updating the ages of sexual consent 

and sections on microscopy.
91

 Most other jurisprudence texts also drew heavily on his 

work, with the Edinburgh Medical Journal observing in 1868 that ‘the medical witness 

… will be puzzled to distinguish between [Guy’s Principles of Forensic Medicine] and 

Taylor’.
92

 It can be viewed as broadly representative of the medico-legal advice that 

medical practitioners drew upon.  
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The second key primary source group utilised for this thesis is court records, 

specifically manuscript records of pre-trial proceedings. The thesis examines the same 

pre-trial statements from the Middlesex Sessions used in Louise Jackson’s Child Sexual 

Abuse in Victorian England, due to the unparalleled extent of their survival. However, 

there are three main differences in this study’s methodology: firstly, it examines every 

case in the period under study, whereas Jackson only sampled at five-yearly intervals; 

secondly, the thesis focuses on the pre-trial statements of medical witnesses; and 

thirdly, these trials are compared with a sample from the more rural Gloucestershire, 

Somerset and Devon Quarter Sessions. The Middlesex and south-west courts both held 

criminal trials with a judge and jury, with the Middlesex Sessions held eight times per 

year and county Quarter Sessions held four times per year. Pre-trial statements were 

written records of the testimony given at magistrates’ courts before these trials. 

However, they are used primarily in this thesis as evidence of trial proceedings because 

they only survive for cases that were passed forward for trial rather than dismissed by 

magistrates or tried summarily.
93

 Pre-trial statements can be used in this way because 

they are broadly indicative of the testimony that would have been given at trial. 

According to one contemporary text on legal practice in Quarter Sessions, written 

depositions from the pre-trial process ‘come under the eye of the judge who ultimately 

tries the case, and whose only knowledge of it will, in the first instance, be derived from 

such depositions’.
94

 Judges also usually gave copies of pre-trial statements to a jury, 

which meant that the testimony given at trial needed to correspond to that given in the 

pre-trial process to avoid negating its value on the basis of inconsistency.
95

 Although 

medical witnesses were occasionally called at trial whose evidence had been omitted 

from the pre-trial statement, such cases were extremely rare.
96
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This thesis uses pre-trial statements to implement the approach to medico-legal history 

advocated by Joel Eigen, who believes that: 

[W]ithout exploring the day-to-day forensic examination and cross-examination 

of medical claims to “expertise”, it is difficult to appreciate the significance of 

the courtroom’s role in shaping the dialogue between these two powerful 

professions and the negotiation that rendered medical testimony a legal 

resource.
97

 

Such a research methodology has its own value and limitations. Court records present a 

very specific form of evidence about non-consensual sex, as legal definitions of consent 

might not have corresponded to an individual’s perception of whether a sexual 

encounter was consensual.
98

 Legal categories also were not stable, as definitions of 

consent shifted with legislative changes and with the judicial decisions that regularly 

reshaped the common law. Such crime categories must therefore be recognised as 

artificial to an extent, but this does not detract from their value as a means to consider 

medical roles in the courts. Historians have long noted the artificial nature of criminal 

trials in general, in terms of being mediated ‘scripts’ or ‘staged events’.
99

 However, this 

thesis approaches such narratives as useful in themselves rather than as something to 

overcome in seeking ‘real’ medical or legal ideas about sexual crime. As the thesis 

focuses on negotiations between medicine and the law or wider society, the mediated 

nature of courtroom scripts, variable definitions of consent and the influence of ‘social 

myths’ on testimony can actually be viewed as useful evidence.
100

  

 

In addition to theoretical concerns surrounding court ‘scripts’, there are some practical 

issues associated with studying a source such as court depositions. Pre-trial statements 

often lacked details of the following aspects of a case: questions posed by counsel; the 

deliberations of magistrates, judges and juries; and a prisoner’s defence. However, 

manuscript depositions such as those used in this thesis still remain one of the best and 

most direct records of court proceedings. Many of the comments made by Mark Jackson 
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about eighteenth-century depositions for infanticide trials are also applicable here, as he 

notes that they provide a means to consider medical roles as well as ‘information about 

initial grounds for suspicion, about motives for prosecution, about the manner in which 

suspects were interrogated and examined, and about the ways in which certain 

circumstances and signs were interpreted by different participants’.
101

 Missing details 

can also often be found in other sources, as Eigen rightly notes that ‘[h]appily, one can 

supplement the trial narrative with newspaper accounts’.
102

  

 

This thesis focuses on pre-trial statements for misdemeanours (such as attempted rape) 

rather than felonies (such as rape), as the cases under study were from mid-level courts 

which had a judge and jury but did not try felony cases. Felonies were tried at the 

county Assizes or the Old Bailey’s Central Criminal Court, which do not have extensive 

surviving records.
103

 However, the difference between a ‘misdemeanour’ and a ‘felony’ 

was often only a matter of legal categorisation and the alleged offence did not always 

match the charge upon which a prisoner was tried.
104

 The thesis therefore pays attention 

to a broader range of cases than is implied by the category of ‘misdemeanour’, 

including ones in which complainants alleged that they had been forced to engage in 

penetrative sex. In terms of legal charges, the thesis focuses on the following 

misdemeanours: attempted rape; attempted carnal knowledge of girls under the felony 

clause of sexual consent legislation, which was raised from 10 to 12 during the period 

under study; carnal knowledge or attempted carnal knowledge of girls under the 

misdemeanour clause of sexual consent legislation, which was raised from 12 to 16 

during the period under study; indecent assault of males or females; assault with intent 

to commit a felony; and attempted sodomy of males under the age of 14. In this thesis 

the phrases ‘sexual crime’ and ‘sexual offences’ are used as umbrella terms to cover all 

of these types of non-consensual sex, but without claiming that they were synonymous. 

They all carried very different social, legal and medical meanings which are considered 

where relevant. 
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The categories of sexual crime outlined above have been selected for study on the basis 

of three criteria: they were all cases of non-consensual sex in the eyes of the law; they 

were crimes in which medical testimony had a potential role; and they were crimes in 

which a complainant’s age was relevant. These parameters explain why cases of 

attempted sodomy are excluded unless they involved young boys, as only the latter type 

of crime was prosecuted as a form of assault rather than as a consensual act.
105

 These 

parameters also explain why the crime of indecent exposure is excluded, as it was not 

constructed in terms of age and had no relevance to medical practitioners.
106

 The crime 

of incest is similarly omitted from the list because after 1908 the crime generally related 

to sexual relations between consenting adults. The thesis pays some attention to the 

subject of links between age and incest in its section on legislation, but criminal cases of 

incest between adults and children were incorporated in the category of ‘carnal 

knowledge’ of girls under the age of consent at the Quarter Sessions. Prostitution is also 

not a subject of close analysis in the thesis because, with the exception of procurement 

charges, it was not explicitly illegal and because medical texts discussed prostitution 

more commonly in terms of disease, sanitation and heredity than age.
107

 Juvenile 

prostitution is only considered briefly in the thesis in the context of age-of-consent 

legislation, when the subject was interwoven with debates about protecting and 

controlling the sexual behaviour of young girls. Using age-based criteria evidently 

limits the crimes to be considered in this thesis, but its approach is not intended to 

neglect other analytical categories. Instead, the emphasis on age-based crime provides 
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an opportunity to situate ideas about age within other frameworks of thought about 

gender, class and to a lesser extent race. 

 

Overall, for the types of sexual crime selected for this study, there were 1700 

complainants in Middlesex and 928 complainants in Gloucestershire, Somerset and 

Devon.
108

 Figure 0.1 depicts the breakdown of these cases across both regions and over 

the years under study. Supporting this chapter’s earlier claim that the years 1850-1914 

are particularly important for studying histories of sexual consent and crime, it 

demonstrates a rise in the number of criminal trials during the period. The only major 

decline in cases brought to trial was in Middlesex after 1890, which resulted from its 

reduction in size after the 1888 Local Government Act.
109

 These statistical trends tie in 

with national rates in trials for sexual crime which rose from 1.5 per 10,000 in 1850 to 2 

in 1880, reached a peak of 4 in 1885 and declined again to 2.5 by 1900.
110

 Without 

entering into complex debates about the ‘dark figure’ of crime, it must be noted that 

such statistical shifts do not represent a ‘real’ rise in the extent of crime but rather 

higher rates of reporting and prosecution.
111

  

 

                                                 

108
 At this point the statistics include those cases that were found a ‘no bill’ by a grand jury, although they 

are separated from ‘true bills’ in later analysis; see Chapter Five and Chapter Six. 
109

 31,484 acres of the County of Middlesex were transferred to the County of London. These were 

mainly heavily urbanised regions, which included 2,697,271 people; British Parliamentary Papers (BPP), 

Minutes of Evidence: Royal Commission on London Government, Part 1, 1922, p. 377. 
110

 These figures incorporate all cases (tried on indictment) of: rape or unlawful carnal knowledge; 

attempted rape or unlawful carnal knowledge; assault with intent to rape; and indecent assault. They are 

taken from Figure 1.2 in Jackson, Child Sexual Abuse, p. 5. 
111

 For further reading on the ‘dark figure’ of (sexual) crime and the use of this term, see Bentley, English 

Criminal Justice, p. 18; Bourke, Rape, pp. 15-18; D’Cruze and Jackson, Women, Crime and Justice, pp. 

28-29; V. A. C. Gatrell, ‘The Decline of Theft and Violence in Victorian and Edwardian England’ in 

Crime and the Law: The Social History of Crime in Western Europe since 1500, ed. V. A. C. Gatrell, 

Bruce Lenman and Geoffrey Parker (London: Europa, 1980), 238-70, pp. 286-89; Porter, ‘Rape’, p. 221. 
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Not all of these cases have surviving pre-trial statements. Overall the evidence used for 

this thesis is drawn from pre-trial statements for 1424 cases from Middlesex and 789 

from Gloucestershire, Somerset and Devon; 429 and 179 respectively included medical 

testimony. 87 per cent of pre-trial statements from Middlesex and 97 per cent from 

Gloucestershire, Somerset and Devon involved female complainants, a statistic which 

partly explains why this thesis focuses on the female body and female victimhood. 

Figure 0.2 depicts an age breakdown of complainants from these depositions, grouped 

into age categories of four years. It indicates that the great majority of the evidence used 

in this thesis is drawn from cases with complainants aged between 12 and 16 years old, 

but also that there was a broad age range of alleged victims. This range makes it 

possible for the thesis to pay attention to the differences in medical testimony for girls at 

various ages along a continuum between childhood and adulthood, rather than simply 

examining all ‘children’ under the age of 16 as a homogeneous category.  
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Figure 0.1. Pre-Trial Statements for Cases of Suspected Sexual Crime.  

Attempted Rape,  (Attempted) Carnal Knowledge, Indecent Assault, Assault with 

Intent and Attempted Buggery of a Male under the Age of Fourteen. 

Middlesex Sessions 

Gloucestershire, Devon and 

Somerset Quarter Sessions 
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The two regions of Middlesex and the South West (Gloucestershire, Somerset and 

Devon) have been selected for comparison, to avoid any temptation to treat London as 

representative of national trends. The counties of Gloucestershire, Somerset and Devon 

not only provide an opportunity for original local case studies, but were also distinct 

from Middlesex in many ways. One point of contextual difference related to local 

medical professionalisation and social position. All regions under study were 

characterised by a competitive market with strong ratios of medical practitioners to 

patients, as David McLean notes that in Devon in 1841 there was ‘a ratio of one 

[practitioner] per 893 of population, which was bettered only in Gloucestershire and 

Middlesex’.
112

 However, these medical practitioners did not necessarily occupy the 

same professional and social positions. For example, Middlesex fell under the 

jurisdiction of the Metropolitan Police who were unique in their extensive use of police 

surgeons during the period under study.
113

 Another point of comparison relates to 

                                                 

112
 David McLean, Public Health and Politics in the Age of Reform: Cholera, the State and the Royal 

Navy in Victorian Britain (London: I. B. Tauris, 2006), p. 56. On ratios of medical practitioners to 

population see also Anne Digby, Making a Medical Living: Doctors and Patients in the English Market 

for Medicine, 1720-1911 (Cambridge: Cambridge University Press, 2002), pp. 18-24. For breakdowns of 

the number of medical practitioners and populations of towns with each county, see London and 

Provincial Medical Directory (London: John Churchill, 1850-69); Medical Directory (London: John 

Churchill, 1870-1914). 
113

 See Chapter Four for a discussion of differences between Middlesex and Gloucestershire, Somerset 

and Devon in the use of police surgeons. 
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social, employment and population patterns of the two regions. Before 1889, Middlesex 

‘stretched along the north bank of the river Thames from the river Colne in the West to 

the river Lea in the east, excluding the City of London but including within its bounds 

such places as Westminster, Fulham, St. Marylebone, Shoreditch and Stepney’.
114

 

Louise Jackson’s work provides a thorough description of this region’s population, as 

follows: 

In Middlesex the city and business districts of London provided employment in 

the service industries connected with commerce, while industrial development 

was mainly concentrated round the Thames dock … During the course of the 

nineteenth century rural Middlesex was increasingly colonised by the metropolis 

as a suburban dormitory, but outlying areas remained rural and semi-rural in 

character even in 1900.
115

 

Middlesex was therefore largely although not entirely urban, especially before 1889 

when it included large areas of the East End of London.  

 

Although in this thesis Middlesex has been broadly classified as ‘urban’ and 

Gloucestershire, Somerset and Devon as ‘rural’ or ‘provincial’, these are relative rather 

than absolute terms. The comparably rural nature of the south-west Quarter Sessions is 

indicated by the fact that the counties’ key cities such as Exeter, Bristol and Bath were 

excluded.
116

 The county sessions were therefore drawn from outlying regions. This is 

not to say that these areas were completely cut off from the expanding urbanisation of 

the 1800s, as contemporaries bemoaned a declining number of the agricultural classes in 

all three counties.
117

 However, they still contained large agricultural regions such as the 

Cotswolds in Gloucestershire and Somerset’s Taunton vale, ‘famed for its … 

fertility’.
118

 In relation to the Devon population, Joseph Melling and Bill Forsythe note 

that ‘[a]griculture remained a major employer of labour throughout the nineteenth 

century’ and that most women were employed in domestic service despite the region’s 

                                                 

114
 Kenneth Goodacre and E. Doris Mercer, Guide to the Middlesex Sessions Records 1549-1889 (Greater 

London Record Office: Middlesex Records, 1965), p. 3. 
115

 Jackson, Child Sexual Abuse, p. 24. 
116

 The cities held separate sessions, which have not been examined here in part because of the less 

extensive survival of their records and in part to maintain a degree of ‘urban’ and ‘rural’ comparison 

between Middlesex and Gloucestershire, Somerset and Devon. 
117

 The numbers of agricultural workers apparently fell by 9,475 in Devon (13 per cent), 1,166 in 

Gloucestershire and 2,809 in Somerset in the period 1851-1861; ‘On the Decrease of the Agricultural 

Population of England, A. D. 1851-61, by Mr Purdy’, The Athenaeum, 5 September 1863, 311-12, p. 311.  
118

 ‘Rural Economy of the British Isles: Western Counties’, New England Farmer 8 (1856), 276-77, p. 

276. 
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growing commercialisation.
119

 This was also true of the other two counties. Although 

there was some industry in the South West, such as the woollen manufacture that took 

place in Gloucestershire’s Wotton-under-Edge, the south-west counties were overall far 

less urbanised than Middlesex.
120

 Comparing these two regions allows us to see how far 

the metropolitan area was representative of broader national trends, or in what way it 

was unique.  

 

Despite selecting these regions for comparison, the thesis analyses them together at 

times because of the absence of clear distinctions between the witness testimony of 

‘urban’ and ‘rural’ medical practitioners. This point is significant in itself, as it 

highlights the importance of not assuming that medical practitioners who worked in 

different regions came from entirely distinct backgrounds. Conversely, many provincial 

practitioners had originally worked elsewhere. Registered practitioners in the two 

regions often had similar educational backgrounds, in terms of training at the main 

London or Scottish institutions.
121

 Discursive similarities between medical witnesses in 

the two regions can also be linked to a use of comparable medical jurisprudence 

textbooks to guide their testimony, hence the fundamental inseparability of the two 

main primary source groups used for this thesis. When this thesis compares Middlesex 

and the south-west counties it focuses mainly on the local populations’ differing 

reactions to a suspected sexual crime and uses of medical practitioners, rather than any 

notable distinctions in medical knowledge or its application in the courtroom.
122

 

 

                                                 

119
 Joseph Melling and Bill Forsythe, The Politics of Madness: The State, Insanity, and Society in 

England, 1845-1914 (London: Routledge, 2006), p. 152. On the agricultural boom in Devon in the early-

nineteenth century and its position as relatively ‘remote from the more rapid change brought about by the 

Industrial Revolution’, despite some urbanisation of Devonport and Plymouth in the second half of the 

century, see D. Roy Tucker, The Development of Quarter Sessions Government in Devon in the 

Nineteenth Century (London: s.n., 1948), pp. 1, 24. 
120

 On the agricultural and manufacturing regions of Gloucestershire in the period see The Post Office 

Directory of Gloucestershire, Herefordshire, Shropshire and the City of Bristol (London: Kelly & Co., 

1863), p. 187. 
121

 Most practitioners were registered after it became a professional requirement in 1858, a process which 

often included recording their educational and professional backgrounds. The Medical Directory entry for 

one Gloucestershire medical witness serves as one such example of a provincial medical practitioner’s 

education and previous working life in London: ‘* JESSOP, HENRY E., 4, Clarence-parade, Cheltenham 

- L.R.C.P. Edin. 1867, M.R.C.S. Eng. 1862; (Char. Cross); Fell. Anthrop. Soc. Lond.; Med. Ref. Royal 

and Scott. Union Assur. Socs.; formerly House Surg. Char. Cross Hosp’; Medical Directory (1871), p. 

436. 
122

 Most of this comparison takes place in Chapter Four. Chapters Five and Six examine the nature of 

medical testimony in court and medico-legal relations, but often groups the two regions because of the 

absence of any notable differences between them. 
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The thesis utilises a wide range of additional sources to fill some of the gaps left by 

medical literature and court records. These alternative forms of evidence also help to 

contextualise the main medical sources within wider societal frameworks of thought 

about age, class, gender and sex. The sections on age-of-consent legislation draw on 

parliamentary papers such as committee reports and draft legislation. They also utilise 

parliamentary debates and miscellaneous papers of pressure groups as part of evaluating 

the processes by which legislative change was decided. Where relevant the thesis uses 

case law reports and appeal records to examine medical roles in shaping, or failing to 

shape, the common law on sexual crime. The chapters on criminal trials draw heavily 

upon contemporary national and local newspapers, both to fill the gaps left by pre-trial 

statements and to consider the representation of trials for sexual offences and medical 

witnesses. They also utilise the contemporary Medical Directory to research the 

background and professional status of registered medical witnesses. Although often 

criticised as a source because of the incomplete nature of its records, the Medical 

Directory is a useful part of locating the medical testimony under study within a wider 

context of medical knowledge, specialism and ‘expertise’.
123

  

 

Although the primary sources drawn upon for this thesis are varied, this brief analysis 

has provided a justification for the two key source groups used for the study. Medical 

literature and court records both provide valuable insights into the negotiated nature of 

medico-legal relations during the period under study. Both major source groups also 

enable a consideration of medical ideas about sexual consent and sexual crime at all 

levels of the profession, rather than just representing high-profile medical thinkers. 

They both demonstrate not only the nature of medical knowledge or thinking at a 

particular point in time, but also the processes by which knowledge was created, 

reinforced or challenged. Many potential problems associated with using medical 

literature and court records can either be reinterpreted as strengths, as with the issue of 

court ‘scripts’, or can be mitigated by using the two source groups in combination with 

each other and with other kinds of source material.  

 

                                                 

123
 On the limitations of medical directories and medical registers as a source see Digby, The Evolution of 

British General Practice, pp. 5-15. 
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Thesis Structure 

The six chapters of this thesis demonstrate its two main arguments: firstly, medicine’s 

negotiated position in a range of social and professional spheres relating to sexual crime 

and, secondly, the importance of age as an analytical category. The thesis is broadly 

divided into two sections. The first three chapters relate to the subjects of ‘capacity and 

consent’ and consider medical ideas about sexual development, behaviour and the legal 

age of sexual consent. The final three chapters discuss ‘crime and the courts’ and focus 

on medical roles in the judicial process, with particular attention to sexual offences in 

Middlesex and south-west England.   

 

Chapter One engages with the broad contextual issues required to position the rest of 

the thesis. It considers how medical literature on sexual maturity and behaviour drew 

upon and reinforced wider contemporary frameworks of thought about age, class, 

gender and race. Although the chapter does not explicitly address the subject of sexual 

crime, it highlights relevant aspects of wider medical and societal thought. It 

demonstrates that medical ideas about age-based development were most successful, 

both in terms of distribution and positive citations by others, when they resonated with 

middle-class concerns and specific movements such as social purity and eugenics. It 

also highlights the importance of female puberty as a life stage, which leads into the 

second chapter’s analysis of when this life stage was expected to occur. Chapter Two 

demonstrates the difficulties that medical authors found when attempting to pinpoint a 

‘normal’ age for puberty, because of the ways in which the transition from childhood to 

adulthood was perceived both as a continuum and as a variable process. It then 

considers the problems faced when medical writers sought to relate such ideas to more 

rigid sexual consent legislation. The chapter shows that some medical authors and 

practitioners resolved this situation by selecting the ‘normal’ age of puberty that 

supported their own positions on age-of-consent legislation. In Chapter Three, the final 

chapter of the ‘capacity and consent’ section, the thesis questions whether medical 

practitioners had any practical role in shaping the law on sexual consent. It demonstrates 

that medical roles have often been overlooked by scholars in favour of a focus on 

feminist, social purity and child protection movements. However, medical practitioners 

often had direct connections with many of these groups. Such connections provided a 

means of communication between medical ideas and the parliamentary sphere. The 

chapter shows that medical ideas were also drawn upon by others to guide sexual 
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consent legislation, for example through case law and in parliamentary debates, but 

often selectively and with medical practitioners unable to control the application of their 

ideas. Overall, the first half of the thesis delineates some practical and theoretical 

negotiations between medicine, the law and members of the general public.  

 

The second half of the thesis turns to the courts of Middlesex and south-west England, 

in order to consider how medical ideas about sexual consent operated in practice. 

Chapter Four examines how and why medical practitioners were initially consulted in 

cases of suspected sexual crime before cases reached trial. It shows that relationships 

between medicine, the police and members of the general public were rarely formalised 

in either location. Medical practitioners who testified in court tended to be general 

practitioners rather than designated ‘experts’. They negotiated a range of diverse and 

potentially informal roles in pre-trial processes, which were subject to the discretion of 

the police and members of the general public. Chapter Five builds on these conclusions 

about the importance of discretion in Victorian and Edwardian criminal proceedings. It 

shows that medical evidence and medical witnesses’ roles in the courtroom were 

heavily shaped by magistrates’ discretion and by adversarial processes. It also indicates 

that medicine and the law could be complementary, rather than in conflict, as they often 

worked together to reinforce middle-class moral concerns and ‘rape myths’. The final 

chapter examines trial outcomes and reaches a number of conclusions that relate back to 

those drawn in Chapter One. It argues that medical roles in shaping trial outcomes must 

be understood less in terms of impact and more in terms of shared frameworks of 

thought about age, gender, class and sex. Together, these three chapters on judicial 

processes demonstrate that many of the ideas identified in medical literature in the first 

half of the thesis also applied in the courts.  
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Part 1: Capacity and Consent 
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1. 

 

‘The Breakers that Separate Childhood from Youth’: Stages of 

Sexual Development1 

 

In the mid-nineteenth century the Oxford English Dictionary defined a child as ‘a young 

person of either sex below the age of puberty’, a definition which placed sexual 

maturity at the boundary between childhood and adulthood.
2
 To an extent this definition 

still prevails, as Stephen Angelides notes that ‘sexuality’ continues to mark a ‘dividing 

line between childhood and adulthood’.
3
 However, in Victorian and Edwardian England 

sexual maturity was still conceptualised as a physiological developmental stage rather 

than as ‘sexuality’ in the current-day sense of a sexual identity.
4
 This chapter considers 

late-Victorian and Edwardian ideas about such sexual development, and the lack 

thereof, at different life stages. It demonstrates that medical ideas about sexual maturity 

and behaviour which had ‘social currency’, in terms of drawing on and reinforcing 

existing middle-class interests, were the most likely to be propagated within and beyond 

medical literature. The chapter also highlights the particular ‘social currency’ of medical 

literature on female puberty and precocity, which provides a basis for the next chapter’s 

closer analysis of the ages at which these were expected to occur. 

 

Sexual maturity was the most significant marker of adulthood used in the context of 

sexual crime, as it had not only legal and medical but broad social significance.
5
 

                                                 

1
 G. Stanley Hall, Adolescence: Its Psychology and its Relations to Physiology, Anthropology, Sociology, 

Sex, Crime, Religion and Education, vol. 2 (London; New York: Appleton, 1904), p. 95. 
2
 Oxford English Dictionary cited in Julie Gammon, ‘“A Denial of Innocence”: Female Juvenile Victims 

of Rape and the English Legal System in the Eighteenth Century’ in Childhood in Question: Children, 

Parents and the State, ed. Anthony Fletcher and Stephen Hussey (Manchester: Manchester University 

Press, 1999), 74-95, p. 35 n. 32. 
3
 Steven Angelides, ‘Feminism, Child Sexual Abuse, and the Erasure of Child Sexuality’, GLQ: A 

Journal of Lesbian and Gay Studies 10 (2004), 141-77, p. 158.  
4
 Barry Reay and Kim Phillips note that ‘the word “sexuality” and our sense of it date from … 1879 

according to the Oxford English Dictionary’, thus was only just becoming established during the period 

under study. They also note its links to sexology, which was not the most dominant medical sub-

discipline of the time; Kim M. Phillips and Barry Reay, Sex before Sexuality: A Premodern History 

(Cambridge: Polity Press, 2011), p. 7. 
5
 The broad social significance of puberty as a marker of adulthood is indicated by references to its 

transformative nature in contemporary literature, as in Edmund Gosse’s Father and Son in which the 

narrator states that ‘[m]y father … wished to secure me finally, exhaustively, before the age of puberty 

could dawn, before my soul was fettered with the love of carnal things’; Edmund Gosse, Father and Son: 

A Study of Two Temperaments (London: Folio Society, 1972 [1907]), p. 123. 
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Although there were other important general markers of childhood in the Victorian and 

Edwardian periods, including ages of education and marriage, sexual maturity was 

deemed to be a particularly important specific marker for sexual consent legislation.
6
 

Despite the apparent simplicity of focusing on a single marker of the transition from 

childhood to adulthood, however, sexual markers were multifaceted in themselves. This 

chapter pays attention to medical ideas surrounding a number of physiological, 

psychological and behavioural facets of sexual development. According to Victorian 

and Edwardian medical writers, sexual maturity at puberty involved the development 

and emergence of three main features: physical maturity, such as the ability to 

reproduce; the ability to experience sexual sensations and pleasure; and sexual curiosity 

or the ability to understand sex. These corresponded to the body, nerves and mind 

respectively. Broadly defined, sexual maturity was also marked by a girl or boy 

engaging in sexual activity with a person of the opposite sex.
7
 As this chapter 

demonstrates, however, the life stage at which sexual activity was condoned did not 

correspond to the age at which it was deemed possible. Partly because of these multiple 

dimensions of puberty and sexual development, neither category was clearly defined by 

age. Two broadly delineated developmental stages of ‘before and towards’ and ‘at and 

beyond’ sexual maturity are therefore used to structure this chapter, with the specific 

issue of age being considered in closer detail in the next chapter.  

 

As medical literature often focused on contemporary concerns about the sexual 

development of working-class children, this chapter is primarily an analysis of ideas 

about working-class sexual development that came from middle-class authors.
8
 This 

class-based analysis of sexual maturity has value for the current study because of the 

                                                 

6
 For example the school-leaving age was established at 10 in 1880 and raised to 11 in 1893, by which 

time the age of sexual consent was 16 for girls. The age of marriage remained at 12 for females and 14 for 

males throughout the years under study. For detailed discussions of the various shifts in nineteenth-

century child labour legislation and school-leaving ages see William Blackstone, Commentaries on the 

Laws of England in Four Books with an Analysis of the Work (Philadelphia: J. B. Lippincott & Co., 

1867), pp. 348-49; and Eric Hopkins, Childhood Transformed: Working-Class Children in Nineteenth-

Century England (Manchester: Manchester University Press, 1994). 
7
 Most literature on expected, healthy and ideal sexual development focused on heterosexual 

relationships, as same-sex relationships were increasingly marked as pathological and criminalised in the 

period under study. See Angus McLaren, The Trials of Masculinity: Policing Sexual Boundaries, 1870-

1930 (Chicago: University of Chicago Press, 1997), p. 30. 
8
 These ideas would likely have differed from working-class parents’ own conceptions of their children’s 

sexual development. The difference is indicated by a quote from the infamous Victorian sex diary My 

Secret Life in which the narrator comments that ‘I was about sixteen years old, tall, with slight whiskers 

and moustache, altogether manly and looking seventeen or eighteen, yet my mother thought me a mere 

child, and most innocent’; My Secret Life: An Erotic Diary of Victorian London, ed. James Kincaid (New 

York; London: New American Library, 1996 [1888]), p. 65. 
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similarly class-based management of sexual crime in Parliament and the courts, subjects 

which are addressed later in this thesis. However, as Ludmilla Jordanova notes, there is 

a ‘tension between understanding interests in individual and collective terms’ and it 

would be problematic to claim that any class interests were universal.
9
 While bearing in 

mind the heterogeneous nature of the ‘middle classes’, it remains possible to identify 

some trends in the class-based anxieties that informed the nature and reception of 

Victorian and Edwardian medical literature. This chapter demonstrates that medical 

ideas about sexual development with the clearest ‘social currency’ connected to specific 

high-profile interests of the period, such as child protection and heredity. ‘Social 

currency’ itself was also no mere coincidence but rather the product of shared middle-

class concerns. Sally Shuttleworth refers to ‘social currency’ in the context of medical 

ideas that offered ‘scientific form and validity to the more vaguely defined social 

beliefs’ about Victorian moral insanity, but also rightly emphasises that the same social 

beliefs had ‘fuelled’ the development of medical ideas in the first place.
10

 Her 

conceptualisation of ‘social currency’ as a two-way process also applies to the contexts 

considered in this chapter. Many medical texts about sexual maturity were informed by 

broader societal concerns and, in turn, were considered valuable by other social and 

professional groups who drew upon medical rhetoric in their quest for validity. In the 

words of Annemarie Mol, ‘how do authors ever acquire authority? Answer: by being 

related to. It is a circle’.
11

 The chapter also shows that there were some shared 

characteristics of those medical works that remained at the professional margins, were 

not commercially successful or were openly criticised by medical or lay communities. 

Again, without overstating the homogeneity of any social group, it is clear that some 

medical ideas had very little ‘currency’ either within or beyond the medical profession. 

 

Innocence and Ignorance: Before and Towards Sexual Maturity 

In his book on sexual crimes against New York children in the period 1880-1960, 

Stephen Robertson notes that medical practitioners believed that children had ‘several 

stages of physical and psychological development, including a series of sexualities, 

                                                 

9
 Ludmilla Jordanova, ‘The Social Construction of Medical Knowledge’, Social History of Medicine 8 

(1995), 361-81, p. 365. 
10

 Sally Shuttleworth, Charlotte Brontë and Victorian Psychology (Cambridge: Cambridge University 

Press, 1996), p. 51. 
11

 Annemarie Mol, The Body Multiple: Ontology in Medical Practice (Durham, NC; London: Duke 

University Press, 2003), p. 23. 
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before reaching maturity’.
12

 His recognition of the heterogeneous nature of childhood is 

relevant to the British context of around the same period, in which childhood was 

similarly conceptualised as a process of slow change rather than as a static life phase. 

However, the nature of these changes was disputed and certainly was not commonly 

conceptualised in terms of ‘sexualities’ before 1914. Despite some variations in the 

ways that medical ideas about sexual development at childhood were received within 

and beyond the profession, this section shows that overall medical authors who 

suggested that children had a form of innate ‘sexuality’ had the least positive reception. 

Medical writers had more professional and popular appeal when they emphasised that 

signs of sexual awareness, sensations or behaviour were premature rather than innate or 

acceptable before full sexual maturity. Childhood was a less gendered category than 

adolescence but this section demonstrates that, with the exception of masturbation 

panics, so-called ‘precocious’ girls were a particular focus of contemporary medical and 

social anxieties.  

 

The most widely-distributed medical literature of the late-nineteenth and early-twentieth 

centuries emphasised that sexual sensations, awareness, or activity in the young were 

rare. Although the notion of a child’s body as ‘unripe’ and unready for sex had a long 

history, this section will show that the idea was also shaped by peculiarly Victorian and 

Edwardian middle-class concerns about precocity, pollution and heredity.
13

 The body, 

mind and nerves were expected to mature to a degree before puberty, as childhood was 

not conceptualised as an entirely static developmental stage. However, their 

development was expected to be so limited that there would be an absence of any 

external manifestations of sexual maturity until puberty’s onset. There was no 

recognition of any possibility that a ‘normal’ child could experience sexual pleasure 

before puberty, as children were deemed physically incapable not only of sexual 

pleasure but also of sex itself. A pre-pubescent boy was not expected to be able to 

sustain a full erection and a young girl’s body was considered to be so enclosed that 

there were even doubts about ‘whether a rape can be perpetrated on children of tender 

                                                 

12
 Stephen Robertson, Crimes against Children: Sexual Violence and Legal Culture in New York City, 

1880-1960 (Chapel Hill; London: University of North Carolina Press, 2005), p. 3. 
13

 Sarah Toulalan, ‘“Unripe” Bodies: Children and Sex in Early Modern England’ in Bodies, Sex and 

Desire from the Renaissance to the Present, ed. Kate Fisher and Sarah Toulalan (Basingstoke: Palgrave 

MacMillan, 2011), 131-50, p. 132. 
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age by an adult man’.
14

 The Scottish professor Francis Ogston wrote in his 1878 book, 

which was a ‘standard authority’ on forensic medicine, that the rape of infants was 

physically impossible and that ‘copulation’ with pre-pubescent girls was only possible 

with great injury, because of ‘the undeveloped state of the sexual organs’.
15

 This 

emphasis on bodily innocence had great resonance with contemporaries, particularly for 

child protection campaigners and journalists of the 1880s. Although couched in 

unscientific terms for the purposes of public engagement, high-profile campaigners like 

W. T. Stead utilised the medical notion that puberty was the primary marker of bodily 

maturity and that children’s bodies were asexual. In his widely-read ‘Maiden Tribute of 

Modern Babylon’ articles which exposed a ‘white slave trade’ in young girls, Stead 

declared that ‘[f]ish out of season are not fit to be eaten. Girls who have not reached the 

age of puberty are not fit even to be seduced’.
16

 Children were expected to be innocent 

in mind as well as body, before they developed the capacity to understand sex. The 

perceived importance of maintaining a child’s lack of awareness about sex, which tied 

in with the question of sexual maturity, is indicated by the fact that attempts by the 

British Medical Journal (BMJ) to suggest sex education for children in 1885 were 

resisted.
17

 One correspondent responded to the journal’s suggestions by complaining 

that ‘the holy name of innocence is to be dubbed by the harsh term of “ignorance”’.
18

 

As Roy Porter and Lesley Hall have noted, advice literature was best received in the 

wider community when it helped parents to maintain the purity of children’s bodies and 

minds, free from ‘corruption’.
19

  

 

Not all medical texts agreed on this matter. There was a division between those who 

focused on ‘sexuality’ as an innate quality and those who concentrated on sexual 

maturity as a development process.
20

 Members of the growing professions of psychiatry 
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and psychology indicated that there was a ‘darker’ side to all childhood.
21

 In 1867 the 

British alienist Henry Maudsley was an early commentator on the notion that sexual 

sensations could exist innately in a healthy child, albeit in the form of a ‘blind impulse’ 

without ‘consciousness of the aim’ until puberty.
22

 He had great influence as a ‘pioneer’ 

within the nascent profession of psychiatry, but his ideas were largely contained within 

that specialism.
23

 The principles of physiology continued to shape mainstream 

discussions of sexual development because of the contemporary notion that sexual 

maturity and behaviour had a somatic base.
24

 The main bridge between these disciplines 

was gynaecology, due to the perceived links between the womb and psychiatric 

conditions. Julie-Marie Strange has observed that ‘[c]ollaboration between the 

gynaecologist and the “alienist” (or “head doctor”) was epitomised in the careers of 

prominent psychiatrists such as George Savage and Henry Maudsley’.
25

 These links 

may explain why, in a lecture at the Royal College of Physicians in 1877, gynaecologist 

J. Braxton Hicks stated ‘[t]hat sexual feelings exist from the earliest infancy is well 

known, and, therefore, this function does not depend upon puberty, though intensified 

by it’.
26

 Many years later in the early-twentieth century Braxton Hicks, in turn, was 

cited by the British sexologist Havelock Ellis – although he modified the quote to 

emphasise that it would be better to say ‘may exist’ than ‘exist’.
27

 There was thus a 

small group of interconnected British medical thinkers of the period who drew upon 

each others’ work. They rarely went as far as Freud’s claims that sexual sensations were 

innate in all children, but they still deviated to an extent from general societal and 
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medical thinking in which children had no tangible signs of sexual development until 

puberty.  

 

Such British medical literature which engaged with the question of an innately ‘darker’ 

side of childhood reached few mainstream medical or popular markets until later in the 

twentieth century. Ellis’s books were widely criticised within the British medical 

community for circulating his ideas (mainly those on ‘sexual inversion’) in a form 

accessible to lay people and his publisher was prosecuted for obscenity.
28

 Notably, this 

was a non-medical publisher because apparently no medical publisher saw a market for 

his book in England.
29

 His sexology work gained some gradual acceptance by the early-

twentieth century, but only with a clear emphasis within the profession that its subject 

matter was one for professional eyes only and was an unpleasant but necessary one.
30

 In 

terms of a lay market, Ross McKibbin notes that Ellis’s work in journals was ‘too 

obscure for a popular audience’ and Ellis’s biographer Vincent Brome states that ‘[t]he 

sales of his books had not made his name a household word’ by 1909.
31

 Other works 

such as those of Maudsley and Braxton Hicks cited above were not openly rejected but 

neither were they advocated in journal editorials.
32

 Their ideas were also commonly 

restricted to specialist literature rather than being drawn upon in general texts, for 

example on puberty or forensic medicine. 

 

Literature that challenged the dominant view of innate childhood innocence was more 

commonly imported from continental Europe or America. The fact that British writers 

were less likely to discuss ‘child sexuality’ is a noteworthy point in itself, indicating that 

they were writing in a very different professional and social context where such ideas 

were more problematic. Although some translated international works questioned innate 
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childhood innocence, most were only published towards the end of the period under 

study. German sexologist Albert Moll, for example, referred to the need to examine 

sexual development in childhood in a book from 1908 entitled The Sexual Life of the 

Child. The book was translated into English in 1912, but even at this late time his ideas 

were not representative of general or mainstream medical thought. He acknowledged 

that his ideas were atypical and stated that ‘[i]t is generally assumed that the sexual life 

first awakens at the on-coming of puberty (the attainment of sexual maturity of 

manhood or womanhood); the on-coming of puberty is regarded as the termination of 

childhood’.
33

 In the light of his alternative stance, it is significant that Moll’s work on 

childhood was almost completely ignored by the prominent British medical journals.
34

  

 

Followers of Freud’s work also believed that infantile ‘sexual instinct’ was innate, but 

Steven Marcus notes that ‘of all Freud’s findings those that have to do with infantile and 

childhood sexuality were resisted with the most persistency’.
35

 This statement is 

supported by examining the responses of The Lancet and BMJ to Freud’s notion of 

‘child sexuality’ presented in his 1905 Three Essays on the Theory of Sexuality. While 

there was some growing acceptance of Freud’s views by the very end of the period 

under study, as late as 1913 a review in the BMJ complained that ‘some of [Freud’s] 

conclusions appear somewhat grotesque. Freud believes and teaches that sexual 

sensations become obtrusive at a very early age – in very earliest infancy’.
36

 Freud’s 

ideas about innate infantile sexual ‘instincts’ had an ambivalent reception and only a 

slow acceptance in mainstream medicine. They evidently did not tap into or draw upon 

contemporary trends in thinking about childhood and class in the same way as issues 

such as sexual precocity discussed below. They certainly had no impact outside 

scientific communities before the First World War. 
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To this point the chapter has shown that Lesley Hall is right in commenting that 

‘medical discourses of sexuality at the turn of the nineteenth and twentieth centuries 

were largely associated with a handful of rather idiosyncratic individuals with very 

specific agendas’.
37

 Challenges from both within and outside the medical profession 

were posed to even the most widely-cited contemporary medical writers when they 

questioned the dominant developmental paradigm, in which sexual bodies, ability to 

experience sexual pleasure and sexual awareness emerged together at puberty. These 

conclusions do not mean that medical ideas which carried the most ‘social currency’ 

eliminated the possibility that a child could undergo a degree of sexual development. 

However, in the most prevalent frameworks of medical thought early sexual 

development was presented as a dangerous and unusual form of precocity rather than as 

healthy or innate. Beyond a few specialist fields such as psychiatry and sexology, 

medical authors conceptualised the ‘darker’ side of childhood as ‘abnormal’ and used it 

to define the ‘normal’. By the late-nineteenth century there was an intensified medical 

and social focus on the dangers of the body, mind or sexual sensations developing 

‘years before the proper time’.
38

 This concept of precocity therefore emphasised that 

there was a ‘proper time’ after childhood at which sexual characteristics should develop. 

It was a useful means for medical writers to acknowledge the possibility that sexual 

characteristics could emerge in childhood, without deeming such a state of affairs 

‘normal’ or acceptable.  

 

Sexual precocity was a unique concern of the period under study, as the term had 

previously been used mainly in the context of plants or in relation to early intellectual 

development.
39

 Both within and beyond the medical profession, medical writings on 

precocity had particular resonance with the Victorian and Edwardian middle classes. 

The term was not clearly defined, but was generally used to refer to an undesirable level 

of sexual development amongst young children in contrast to the ideal norm of bodily 

and mental innocence. As physician R. L. Langdon-Brown stated, at the Seventy-Fifth 

Annual Meeting of the British Medical Association in 1907: 
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Speaking generally, one may say that the word carries a bad meaning … The 

term “precocity” has been used with very different meanings, and often with no 

very definite meaning at all, but in a vague, loose, or popular way, and some 

attempt to understand these possible differences seems necessary if discussion of 

the subject is not to fall into confusion. By some it is defined as an earlier than 

average attainment of the ultimate growth of maturity; by others, again, as an 

unduly rapid development in relation to some assumed norm. Whichever of 

these be accepted, it is important to observe that we have in our mind some 

standard for comparison.
40

 

Despite such apparent difficulties in defining the term, it is reasonable to claim that 

‘precocity’ was broadly used to refer to cases in which one or more of the features of 

sexual maturity had developed significantly in advance of the others and before 

puberty.
41

 The term was used in cases as wide-ranging as early menstruation, the 

possession of sexual knowledge without a sexually mature body, and the emergence of 

sexual sensations before their meaning could be understood. These diverse forms of 

precocity will be considered in turn here, but it is worth paying brief attention to a point 

of commonality between them. As Langdon-Brown observed in the address cited above, 

these disparate forms of precocity were tied together by the sense that they were 

compared to a ‘norm’ or a ‘standard for comparison’. Precocity defined the typical and 

the ideal, two aspects of ‘normality’ that were inextricably bound together.
42

 Authors of 

medical texts from a range of genres drew upon physiological explanations to 

emphasise that cases of precocity were sufficiently numerous to be concerning but were 

not ‘normal’. Most significantly, they emphasised that they occurred as a result of 

external influences rather than coming from a young girl or boy themselves. 

 

Precocious puberty was deemed to be ‘far more common’ in female than male children, 

although it is possible that such claims were due to the greater social anxiety 

surrounding female sexual development in general.
43

 In cases of precocious bodily 

development, authors often sought explanations in physiology and pathology rather than 

accepting that early development could be ‘normal’. When the BMJ published an 

‘epitome of current medical literature’ in 1899, it confidently stated that ‘precocious 
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menstruation is associated with ill-health’.
44

 By the very end of the period under study, 

the ill health that could cause precocity was starting to be understood as an ‘excessive 

secretion of hormone’.
45

 However, as the term ‘hormone’ was not established until 

1905, Victorian and Edwardian medical practitioners generally conceptualised sexual 

development in gonadal rather than endocrinal terms and focused upon disorders of the 

ovaries.
46

 Either way, the ‘precocious’ was positioned against the ‘normal’. The only 

exception to this rule came in the form of concerns about environment and heredity, as 

girls from hotter climates or working-class ‘factory girls’ who worked in hot 

environments were expected to develop earlier and to be more sexually active.
47

 In these 

contexts, precocity was ‘normal’. In 1898, for example, The Lancet reported that ‘“[t]he 

Englishman and the Scandinavian,” says Ferrero, “are sexually less precocious and 

cooler-blooded than the Frenchman or the Spaniard”’.
48

 Similar claims were widespread 

throughout medical literature, including that on the professional periphery such as 

sexologist Havelock Ellis’s work. He wrote that ‘physical precocity is greater in women 

than in men, and the lower the race, generally speaking, the earlier is the full stature 

attained’.
49

 Ideas about the impact of heat on the body had roots in humoral medicine, 

although the notion of precocity and links to imperial concerns about race and national 

strength were peculiar to the period under study. The concept of precocity served to 

reinforce the undesirability of early puberty in the ‘lower’ races or classes. It was set up 

against not only a ‘norm’ but an ‘ideal’, which was supposed to represent the majority 

of respectable working-class European girls. 

 

Like premature puberty, the subject of precocious knowledge drew upon and informed 

wider contemporary concerns about working-class living conditions and environment. 

Precocious sexual knowledge was slightly different from sexual curiosity or the ability 
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to understand sex, as the former was apparently culturally imparted whereas the latter 

was a natural developmental stage. However, the two were interwoven in the concept of 

precocity. By being exposed to too much sexual knowledge, a child’s inherent lack of 

interest in sex and inability to understand sex was apparently removed. Francis Ogston’s 

1878 Lectures on Medical Jurisprudence referred to a criminal case which involved an 

alleged sexual offence against a nine-year-old girl, who Ogston described as 

‘precocious’ because her ‘familiarity with the usual details connected with sexual 

intercourse showed that she was no stranger to the subject’.
50

 Precocious knowledge of 

this kind was deemed to have been gained from overcrowded living quarters, bad 

influences, or even from a sexual assault. In feminist medical practitioner Elizabeth 

Blackwell’s book on The Moral Education of the Young in Relation to Sex, published 

during her time in England, she commented on the extent of ‘juvenile depravity’ but 

emphasised that it was not innate. She wrote that mental depravity expressed ‘itself in 

the unformed bodies of children corrupted by evil example’.
51

 The works of Ogston and 

Blackwell differed in the overall purpose of their comments, with the former book 

written for medical practitioners testifying in criminal cases and the latter intended for 

general practitioners who sought guidance in instructing parents about their young.
52

 

Blackwell’s work was also openly informed by her Christian beliefs, with a moral 

agenda. Despite these differences in their target readership, Ogston and Blackwell were 

both influential medical thinkers who drew upon similar contemporary moral concerns 

surrounding class and childhood.
53

 Their comments fed into wider contemporary 

anxieties that precocious knowledge and immorality resulted from the working-class 

environment.  

 

Concerns about the precocious knowledge that could corrupt innately innocent children 

were shared by medical practitioners, social purity campaigners and other members of 
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middle-class society. They were not purely scientific issues and did not always originate 

from within the medical profession. The ‘social currency’ of these ideas beyond the 

medical profession is indicated by a Middlesex court case from 1885, in which The 

Times reported that two girls aged nine and 10 showed awareness of W. T. Stead’s 

‘Maiden Tribute of Modern Babylon’ articles.
54

 As in the work of the medical 

practitioners cited above, the precocious sexual knowledge of these young girls was 

emphasised as being unusual and the children blameless in being ‘polluted’ with such 

knowledge from others around them. The judge explicitly emphasised that ‘the 

witnesses were not to blame for the evil knowledge which had been put in their way’.
55

 

Such concerns also extended beyond the specific subject of sexual morality. In 1868 

The Lancet had reported a paper from the Annual Meeting of the British Medical 

Association which: 

[D]ilated upon the evils of overcrowding, mixing of the sexes, the prevalence of 

incest, bastardy, infanticide, filthy and degrading habits, and, as a consequence 

rather than a cause of degraded homes, drunkenness, and generally the inevitable 

absence of religion and morality in any true sense.
56

  

The perceived influence of the working-class environment on moral development was 

evidently a general anxiety of the period, both within and beyond the medical 

profession. The subject was explicitly referenced by authors across a range of medical 

genres but was neither specific to medicine nor to the context of sexual morality. Such a 

lack of specificity, even within the medical profession, demonstrates that medical 

literature was part of shared middle-class cultures rather than a ‘dominant discourse’ 

that imparted knowledge upon its medical or lay readers.  

 

The final form of precocity to be considered here is the emergence of a sexual instinct 

or ability to experience sexual pleasure in childhood, a subject best illustrated by 

medical literature on masturbation. There was not considered to be a ‘proper time’ for 

masturbation, but medical texts generally emphasised that one of its causes was a 

precocious sexual instinct that came significantly before the ability to understand or 
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control it.
57

 This subject has been thoroughly examined by historians, but remains 

important to consider here in more detail because of its links to precocity and its high-

profile contemporary nature.
58

 Writings on the subject of masturbation focused on its 

dangers in order to highlight the value of maintaining childhood innocence. Although 

some medical practitioners raised doubts about the harmful nature of masturbation, 

there was a far greater professional and popular market for works that expressed what 

American psychologist and educator G. Stanley Hall referred to as ‘exaggerated horror’ 

about its effects on bodily and mental health.
59

 To cite just one example, physician 

George R. Drysdale’s popular work The Elements of Social Science emphasised that 

masturbation was ‘ruinous’ and that ‘there are few rocks, on which the health of more 

individuals is wrecked’.
60

 Anxieties about masturbation also had ‘social currency’ 

beyond the profession, as they were central to the ‘religio-medical purity lecture’ that 

gained popularity around the turn of the century.
61

 These anxieties about masturbation 

were unusual in focusing primarily, although by no means entirely, on boys. As with 

girls, male children were not treated as a homogeneous category. The dangers were 

expected to be greatest in older boys who had not yet developed self-control but who 

might have semen to ‘waste’, as they were deemed more likely to be susceptible to 

diseases like spermatorrhoea.
62

 In 1890 The Lancet also highlighted the particular 

dangers to older boys when it stated that ‘[i]n boys, especially those nearing puberty, 

there is considerable evidence to show that masturbation may not only provoke 

paroxysms of palpitation, but may lead to conditions of irritable heart’.
63
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The harmful nature of masturbation was clearly couched in physiological terms related 

to long-held ideas about the ‘wasting’ or ‘spilling’ of seed. These ideas represented the 

continuation of long-term medical concerns about the health risks of wasting 

spermatozoa and humoral theories about the importance of balancing bodily fluids.
64

 

Concerns about ‘wasting’ semen were also rooted in moral and religious concerns. As 

Robert H. MacDonald notes, in his work on the history of masturbation, ‘[i]n the 

Biblical phrase the seed is spilled to the ground, and its wastage offends God’.
65

 

However explicitly religious concerns were found more in the work of moralist writers 

such as Alfred S. Dyer than in scientific texts.
66

 Medical literature instead focused on 

the health repercussions of ‘self-abuse’. Its influence therefore was not linked only to 

moral matters, but also to the culturally-specific relevance of ‘waste’ in the Victorian 

and Edwardian periods. As Sally Shuttleworth notes, ‘[i]n an industrial culture governed 

by moral, economic, and psychological ideologies of self-control and the efficient 

channelling of energy, masturbation, that wasteful and hidden practice, came to seem 

the ultimate sin of childhood’.
67

 The ‘social currency’ of medical literature about the 

health effects of masturbation and its male focus can also be linked to anxieties about 

working-class masculinity, self-control, national efficiency, and the future of the British 

empire that were specific to the period under study.
68

 Masturbation was not only 

expected to be more common amongst ‘degenerate children born of neurotic parents’, 

but also to cause emotional, moral and physical weakness in later life.
69

 The links drawn 

between masturbation and loss of strength also explain why it was one of the few 

subject areas in which boys were given more attention than girls in literature, both 

within and beyond medicine. As Angus McLaren notes, ‘[y]oung women, it was 

assumed, simply had to be prepared for marriage whereas young men had to be trained 

for more important and complex roles in the worlds of labor [sic], the military, and 
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politics’.
70

 However, McLaren arguably overstates the case by stating that ‘late-

nineteenth-century social observers of youth worried more about boys than about girls’, 

as this chapter shows that the opposite was often true in relation to the subject of sexual 

behaviour.
71

 The degree to which contemporaries ‘worried’ about boys or girls differed 

depending on the context and subject matter. 

 

Despite the specific nature of concerns about ‘waste’, literature on ‘self abuse’ followed 

a similar general pattern to other medical discussions of precocity. Authors on the 

subject evaded making links between precocious sexual development and any innate 

form of ‘sexuality’. Masturbation was often described as the consequence of a child’s 

attention being drawn to the genitals by disease or by a corrupting external influence, 

rather than as the result of an inborn ability to experience or comprehend sexual 

pleasure. Elizabeth Blackwell’s The Human Element in Sex was representative of many 

mainstream medical texts when it rejected the possibility that children were responsible 

for the ‘sensations’ that led to masturbation, or that they were aware of the implications 

of their actions: 

[I]n the little ignorant child this habit springs from a nervous sensation yielded 

to because, as it says, “it feels nice.” The portion of the brain which takes 

cognizance of these sensations has been excited, and the child, in innocent 

absence of impure thought, yields to the mental suggestion supplied from the 

physical organs. This mental suggestion may be produced by the irritation of 

worms, by some local eruption, by the wickedness of the nurse, occasionally by 

malformation or unnatural development of the part themselves.
72

 

This quote provides evidence to support the work of Gail Hawkes and R. Danielle Egan, 

who have found that Victorian masturbation was conceptualised ‘at a somatic rather 

than conscious level’.
73

 The ‘mental suggestion’ to which Blackwell referred was less 

an active awareness than a decision made on the basis of bodily sensations, which 

developed in consequence of pathological symptoms or ‘evil example’. Again, concerns 

about negative environmental influences rather than innate sexual urges were central to 

her work. Local medical practitioners drew upon similar ideas from the national context, 

particularly about the external stimuli that caused precocious sensations and in turn 
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masturbation. In 1900 The Lancet reported on a lecture by O. J. Kauffmann, a physician 

at Queen’s Hospital in Birmingham, in which he reported a case involving a 12-year-old 

boy whose ‘masturbation … was probably excited, like the precocious feelings, by the 

constant irritation to which the glans penis was subjected by the retained secretion 

[smegma]’.
74

 The notions of childhood and innocence were so interwoven that, even 

though it was only conceptualised as a bodily action, masturbation was expected to 

remove the characteristics of boyhood. In 1860 one surgeon to the Hospital for Sick 

Children described a young habitual masturbator as having ‘assumed the aspect of a 

little old man’ in his report for The Lancet.
75

 The notion of a child’s sexual innocence 

was thus retained at the centre of discussions about its loss. 

 

A small group of medical authors suggested that an inclination to masturbate could be 

innate in some boys. These medical practitioners were not always rejected by 

professional or lay communities, so long as they emphasised the undesirability and 

atypicality of any inborn propensity to masturbate. In 1857 William Acton’s work, 

which was an ‘outstanding’ success with the lay public, stated that: 

[L]ittle doubt exists in my own mind, that in some precocious children sexual 

ideas may become developed many years previously to the perfect evolution of 

the genital organs … It has been supposed that this depends upon improper 

excitement of the sexual organs by nursemaids. That such may often be the case, 

I can quite believe; but I feel certain that very young children may inherit a 

disposition to affections of these organs, which causes them to rub themselves 

and incidentally to excite abnormal sensations and partial erections ... Early 

voluptuous ideas, which Lallemand calls idées génésiques, are also, I think, 

traceable to the brain; and, I believe, heritable, like many other qualities, from 

parents who have not held the animal passions in any sort of check.
76

 

In this book, Acton combined the questions of environment and heredity. His work tied 

in with masturbation debates but also went beyond them, as the quote above includes 

broader discussions about ‘precocious’ sexual ideas and ‘abnormal sensations’. Acton 

did not deny the popular possibility that precocious sexual ideas could be the result of 

being led astray by nurses or of pathological conditions that drew attention to the 
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genitals. However, in the above quote he also promoted the idea that precocity could be 

the result of ‘heritable’ bodily and mental conditions. A few pages later he also made 

reference to the ‘natural curiosity of such peculiarly organized children’ and ‘a sexually 

disposed child’.
77

 While such comments were not explicitly linked to heredity, in light 

of his earlier references to ‘inherit[ed]’ dispositions it seems that at the very least he 

merged questions of innate and externally influenced behaviour. These ideas tied in 

with some other comments made in the late-nineteenth century in Blackwell’s work and 

in correspondence to The Lancet, about the possibilities that ‘transmitted sensuality may 

blight the innocent offspring’ and that children could inherit a propensity towards 

sexual indulgence if their mother demonstrated ‘unrestraint of the sexual function 

during pregnancy’.
78

 Differing from the psycho-analytic approach discussed above, 

however, Acton emphasised that the mind of such a child ‘may be regulated’ and 

thereby tapped into popular beliefs that even a child who had inherited a sexual 

disposition could and should be controlled.
79

 Although Acton was by no means a 

representative member of the medical profession in many aspects, as discussed below in 

the context of adult sexual behaviour, his work on the importance of regulating 

precocious sexual development tied in with some of the other medical literature on 

environment, class, heredity and sexual development already discussed. Arguably his 

discussions of environmental influences on children had more contemporary importance 

than the sections on heredity, as they were not only more representative of wider 

medical literature but also had ‘social currency’ for child protection campaigns. 

Children could theoretically be protected from the working-class environment that 

caused precocity, including impure influences or dirty environments that created disease 

of the genitals, but not from an inborn propensity towards premature sexual 

development. However, ideas about precocity from environmental causes and precocity 

from heredity were not entirely separable. Both emphasised that sexual maturity was 

expected to come with puberty in a ‘normal’ development process. It was only the 

notion that ‘child sexuality’ could be innate in all ‘normal’ children that found few 

willing ears within or beyond the medical profession at this time. 
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While young boys’ masturbation was deemed concerning for national health, the 

precocious ability for girls to experience sexual pleasure or to be sexually active was 

considered to destabilise the country’s moral foundations in a way that provoked even 

greater anxiety. As already noted, there was a general expectation that pre-pubescent 

girls would be ‘physically unfit for sexual intercourse’, in terms of suffering significant 

physical injury from penetration.
80

 However, there was an expectation that their bodies 

could be ‘sexualised’ over time. They would apparently not only acquire precocious 

knowledge about sex but also become physically capable of sexual pleasure if sexual 

intercourse took place on a repeated basis. This notion was long-held for girls, although 

by the nineteenth century was no longer conceptualised in humoral terms.
81

 Instead, 

medical practitioners stated that a female child’s body could become ‘open’ like an 

adult if repeatedly subjected to penetrative sex. Louise Jackson cites Lawson Tait’s 

works on sexual crimes against children on this point, in which he: 

[F]ound that the elder child had been living as “her own father’s regular 

mistress” for over two years. He found it difficult to view her body as a child’s 

body since it was no longer small and enclosed. Tait commented: “the child’s 

vagina was as large and lax as that of a married woman of mature experience.”
82

 

Once a girl’s body was ‘opened’, sexual contact would no longer cause physical pain 

and her genital sensations could be stimulated so as to allow for pleasure. In this way, a 

young girl who had been repeatedly subject to sexual assaults could lose the bodily 

characteristics of childhood and become a form of social ‘misfit’.
83

 This is not to say 

that boys were completely absent from such discussions. This apparent loss of childlike 

characteristics has parallels with the case of the habitual masturbator who looked like a 

‘little old man’ cited above. Ideas about ‘openness’ and the loss of childhood bodily 

characteristics were also relevant to young boys who had been the passive partner of 

anal sex on a regular basis.
84

 However, comparable ideas were not prevalent in the 

context of young boys’ heterosexual encounters. There was no expectation that the 
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sexual act would increase their bodily ‘adult’ indicators such as the capacity to sustain 

erections. 

 

Girls were also central to anxieties about precocity because they were considered 

particularly dangerous for social order once ‘fallen’. Contemporary links were drawn 

between female precocity and prostitution, whereas male precocity was linked to petty 

crime or disorderly ‘juvenile delinquency’.
85

 The former issue was considered to be a 

greater threat to social order and public morality, because a boy could theoretically be 

trained out of criminal habits whereas a ‘fallen’ girl or prostitute could reform but never 

regain her moral purity. These ideas about ‘fallen’ women extended to adult females but 

were considered to be most problematic in the context of precocious girls, as discussed 

here, because of their potential influence on other innocent children. As Louise Jackson 

argues, ‘[t]he key to understanding the nineteenth-century medical representations of 

the abused child ... must lie in the construction of the concept of pollution’.
86

 In Mary 

Douglas’s anthropological work on pollution beliefs, she noted that the rhetoric of dirt 

and uncleanness is based on the principle of ‘matter out of place’.
87

 Sexual contact with 

a young girl was ‘out of place’ both because it was extra-marital and because it predated 

the girl’s maturity, with Acton complaining that ‘systematic seducers ... pollute the 

mind of modest girls’.
88

 Girls were depicted simultaneously as victims of pollution by 

men and as threats to the innocence of others. A sexual assault or other corrupting 

influence on a girl’s body or mind had a perceived ripple effect, in which other children 

could also be corrupted. As a young victim of sexual assault could be sexualised over 

time, she could also apparently become a soliciting party herself and pose a danger to 

the chastity of impressionable young boys. Such a girl was thus deemed atypical and her 

‘pollution’ originally came from without, rather than from within. As sociologist Nancy 
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Fisher notes, ‘in order to become polluted one must first be pure; corruptibility only 

makes sense in relation to innocence’.
89

 When viewed in this way, the victim/threat 

dichotomy often cited by historians was not a binary. ‘Polluted’ and ‘polluting’ children 

were threats because they were victims, not ‘as well as’ or ‘in spite of’ being victims.  

 

Concerns about pollution were not purely medical in origin. Siân Pooley notes that the 

Victorian and Edwardian emphasis on ‘the innate innocence of children, who were 

constantly threatened by contamination from their diseased surroundings … echoed 

scriptural ideas of sacred childhood virtue in a depraved world’.
90

 A ‘systematic 

seducer’ or ‘a certain kind of conversation’ could ‘pollute’ a young girl’s mind, 

according to both medical and religious texts.
91

 Medical ideas were evidently not 

separable from long-held religious concerns. However, in the period under study ideas 

with religious or moral roots were reframed using the more scientific medico-moral 

language of pathology and contamination. High profile social purity, first-wave feminist 

and child protection groups drew heavily upon and shaped such ideas. Notions of 

pollution, corruption and precocity had particular resonance with social purity groups 

because of their emphasis on enforcing morality, but the groups worked together and 

with medical practitioners to promote a higher age of sexual consent.
92

 This 

collaboration was part of an international movement, which provided a bridge between 

the medical and popular spheres.
93

 There were particularly striking similarities between 

social purity and medical uses of the pathological ‘abnormal’ sexual child to emphasise 

the inherent innocence of the majority. Gail Hawkes and R. Danielle Egan note that 

social purity activists created: 

[A] binary that allowed the child’s sexuality to be understood as simultaneously 

present but normatively absent. The mobilization of the idea of the dangerously 

knowing child was an attempt to disentangle this ambivalent construction 

juxtaposing innocence with corruptibility … By equating erroneously acquired 

sexual knowledge with pathological sexual practice in the present and future, the 
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discourse of purity became credible though its oppositional nature … Social 

purity produced prurience in order to protect innocence.
94

   

There are clear points of comparison between this discursive strategy and that of 

medical authors, as outlined above, in terms of the positioning of precocity against an 

ideal ‘norm’ of childhood innocence. The extent of these parallels cannot be explained 

simply by the impact of medicine on social purity movements, or vice versa. Rather, 

they should be understood in terms of common middle-class concerns of the Victorian 

and Edwardian period. Contemporary anxieties simultaneously informed the content of 

medical literature and its reception or use by campaigners and the general public. As 

Jeffrey Weeks argues, the 1880s campaigns over child prostitution ‘sometimes 

answered as much to middle-class anxieties as to gross sexual exploitation’.
95

 The issue 

of these campaigns and the direct links between medical practitioners and campaigners 

is returned to in Chapter Three, but remains worthy of note here as part of the 

construction and reception of medical literature on childhood innocence and its ‘darker’ 

pathological side. 

 

Despite the heterogeneity of medical opinion on childhood and sex, this analysis has 

identified some general patterns in ways of thinking about pre-pubertal sexual 

development. The most widely-circulated medical ideas supported specific middle-class 

concerns about the dangers of the working-class environment and heredity without 

destabilising the notion that a child should be sexually innocent. The greatest ‘social 

currency’ lay in medico-moral literature on female sexual precocity and pollution, partly 

because it highlighted dual questions about protection and control that could be drawn 

upon by pressure groups promoting legislative change in the 1880s. This conclusion 

provides some useful context for the next two chapters, which demonstrate that 

discussions about precocity were also drawn upon by medical practitioners and 

legislators in the context of debates about age-of-consent laws. The popularity of certain 

medical ideas both within and beyond the profession was not mere coincidence. 

Medical ideas about sexual development before puberty can only be understood in the 

light of a broader social context, which shaped both the nature of medical writings and 

the ways in which they were utilised and received. At least at a theoretical level, the 
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perceived value of medical thinking related more to its consolidation of existing middle-

class concerns than to the impact of a scientific ‘dominant discourse’. 

 

‘Storm and Stress’: At and Beyond Sexual Maturity 

This section considers the ‘social currency’ of medical literature on sexual maturity and 

sexual behaviour during the puberty years and beyond. It builds on scholarship about 

the gap that existed between ‘biological’ and ‘social’ maturity to explain why medical 

literature on the dangers of puberty had particular social resonance. Like precocity, 

anxieties about puberty centred on the conflict between protection and control. Boys 

and girls at puberty were expected to develop physiologically before they developed the 

‘will’ and ‘modesty’ respectively to control their new sexual bodies and urges. Medical 

literature drew on contemporary concerns about class and self-control when it 

emphasised that the working-class pubescent child occupied a dangerous space between 

childhood and adulthood, in a similar way to the precocious child. In the early-twentieth 

century, medical discussions of sexual relations after puberty also related to the subject 

of eugenicist concerns about reproduction. This section shows that many medical 

authors used physiological claims to justify moral positions on subjects such as extra-

marital sex and illegitimacy. Supporting the conclusions of the first section, medical 

ideas were heterogeneous but those that had the most ‘currency’ within and beyond the 

profession were grounded in medico-moral rather than purely medical concerns. The 

female body at puberty was also a particular subject of concern, as it had been before 

puberty. 

 

Across mainstream and specialist medical genres, authors conceptualised puberty as a 

‘gradual’ process or ‘evolution’ that involved stages of physical and psychical 

maturation and which resulted in sexual differences being more clearly defined. A 

specific order of development was put forward in many texts, which began with the 

emergence of secondary sexual characteristics including hair growth in both sexes, 

breasts in girls and vocal changes in males.
96

 Reproductive capacities apparently 

followed, which prompted sexual sensations and the capacity for pleasure. As Elizabeth 
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Garrett Anderson wrote in 1874, the ‘functions of womanhood awaken instincts’.
97

 For 

the male, physiologist William Carpenter wrote that ‘sensations … may either originate 

in the sexual organs themselves, or may be excited through the organs of special 

sense’.
98

 In turn, the development of sexual sensations and pleasure were expected to 

stimulate curiosity and an ability to comprehend the nature of sex. Sexual maturation 

was not expected to be only a linear process, as most medical authors implied that 

development of the three component parts of sexual maturity involved phases of both 

parallel and non-parallel development. However, psychological aspects of sexual 

maturity were always expected to have their roots in physiological changes and 

therefore to develop last.
99

 This meant that puberty was conceptualised as a period of 

time when the body and mind often developed at different times and rates, rather than as 

a turning point at which sexual maturity was reached. Within this framework of thought, 

there could be a few years in which the sexual body had reached maturity without a girl 

or boy yet having the capacity to understand or control it. Although the contemporary 

notion that sex generally operated at a somatic level was retained, some authors such as 

Elizabeth Blackwell observed that ‘in the human race the mind tends to rule the 

body’.
100

 Psychological development was deemed an important facet of sexual maturity, 

without which the sexual body and sensations could not fully be controlled. 

 

In G. Stanley Hall’s oft-cited words, the ‘adolescent’ years marked a period of ‘storm 

and stress’ at which sexual difference emerged.
101

 This period of development was 

expected to be dangerous, both sexually and socially, and was a focus of contemporary 

anxieties. Because of the predominance of gonadal rather than hormonal models of 

sexual difference at this time, particular concerns were cited about the impact of the 

new activity of the ovaries on females.
102

 This gendered focus also drew upon wider 

thinking about women being closer to ‘nature’ than men and controlled by their ovaries 
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and/or womb.
103

 In 1852 the pre-eminent medical jurist Alfred Swaine Taylor claimed 

that at puberty: 

[F]emales become irritable, easily excited, and they have been known to 

perpetrate, without motive, crimes of great enormity, such as murder and arson 

… [P]uberty in the male may be attended with similar morbid propensities, but 

these are not so commonly witnessed as in the female sex.
104

  

Despite his differing perspective on the subject of sexual development in infancy, Henry 

Maudsley echoed Taylor almost exactly when he stated in a lecture in 1870 that: 

[T]he monthly activity of the ovaries which marks the advent of puberty in 

women has a notable effect on the mind and body; wherefore it may become an 

important cause of mental and physical derangement. Most women at that time 

are susceptible, irritable, and capricious, any cause of vexation affecting them 

more seriously than usual.
105

  

The ‘darker’ side of puberty was a concern of physiology and psychiatry alike because, 

unlike the ‘darker’ side of childhood, it was widely accepted as typical. As Helen King 

notes: 

[M]edical writing from the middle and end of the nineteenth century shows very 

similar concerns about female puberty … Analogies were drawn between 

animals on heat and women about to menstruate; the nervous system was 

considered to be under great stress, making a woman irritable, and prone to the 

passions of jealousy, anger and vengeance.
106

  

This life phase tapped into contemporary concerns, because it was expected to come 

hand in hand with disorderly behaviour. Girls were deemed to need both protection and 

control, an issue which also resonated with the social purity movements discussed 

above. However, girls at puberty apparently needed protection from themselves rather 

than just from external influences.  
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Anthropologists and historians have long noted the existence of a time lag between 

‘biological’ and ‘social’ maturity in many western cultures.
107

 The context of Victorian 

and Edwardian Britain was no exception. Medical writers distinguished between typical 

ages of sexual maturity at puberty and recommended ages for marriage, at which sexual 

activity was also expected to commence. Although this gap was sometimes deemed 

‘adolescence’, it should not be understood as adolescence in the sense of a middle-class 

life stage between school and work.
108

 Rather, it was conceptualised as a time when 

bodily urges existed without yet an appropriate outlet, in terms of marriage, or the 

ability to control them. The latter issue of self-control was deemed a marker of a 

civilised population and tied in with broad contemporary concerns about disorder, 

heredity and class. Such concerns became increasingly notable with the rise of a 

eugenics movement after the turn of the century, which found a receptive audience for 

medical ideas about puberty and adolescence in a range of new scientific and non-

scientific professions. In 1914, a zoologist wrote in Eugenics Review: 

[M]ankind is gifted during a considerable period of adolescence with a faculty, 

the use of which is necessarily restrained and forbidden until some time after the 

attainment of the adult state … The period of adolescence when the sexual 

nature of man is developed is a period when the character is largely in process of 

formation and the restraining power of the reason is not at its strongest pitch.
109

  

This eugenicist also, like many medical writers, connected the subject of adolescence to 

concerns about the environment and living conditions of the poor. He stated that ‘the 

evil results of this disharmony of human nature … may be incident everywhere, but, 

perhaps, nowhere more markedly than in the overcrowded dwellings of town and 

country’.
110

 Although contemporary concerns about self-control and self-discipline 

focused on working-class masculinities, this chapter will go on to show that female 

sexual desire was also a widespread topic of medical concern for girls over the age of 

puberty. Women were not deemed ‘sexless’ but were expected to display ‘modesty’ 

rather than ‘will’ in order to control their sexual urges. Indeed ‘servant girls’ were a 

particular focus of contemporary anxieties because of the apparent frequency with 

which they corrupted young boys in their dwellings, not necessarily with malicious 
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intent but because they were at the life stage where they had developed sexual curiosity 

but not yet ‘modesty’.
111

  

 

The notion of a gap between ‘biological’ and ‘social’ puberty was evident throughout 

medical literature, particularly in authors’ repeated distinctions between sexual maturity 

and readiness for sexual activity. Despite highlighting puberty as the life stage at which 

sexual maturity was reached, few medical practitioners stood against the prevailing 

moral code to claim that sexual activity was also safe at the same age for either sex. 

Medical emphasis on the multifaceted and lengthy nature of sexual development, as 

discussed above, allowed medical practitioners to reject the possibility that any single 

marker of maturity could demonstrate a readiness for sexual activity.
112

 Some popular 

medico-moral texts also drew upon wider moral and religious frameworks of thought in 

criticising youthful sexual activity even after boys and girls had reached puberty. Acton 

emphasised that ‘[p]uberty must not be just dawning; it must be in full vigour; hence the 

necessity of man’s controlling his sexual feelings at an early age’.
113

 Elizabeth 

Blackwell commented that ‘[i]t is impossible to reprobate too strongly the false views of 

physiology held by those who make no distinction between the natural healthy growth 

of these functions and their abuse’.
114

 Blackwell also clearly distinguished ‘puberty’ 

from ‘nubility’. She defined puberty as an age at which it was physically possible to 

procreate but when ‘the actual exercise of such faculty is highly injurious’.
115

 Nubility, 

she claimed, occurred in the early- to mid-twenties and was the life stage at which 

marriage and procreation could have healthy outcomes.
116

 Although Blackwell’s 

concept of ‘nubility’ was unique to her work, her emphasis on the gap between 

‘biological’ and ‘social’ puberty was representative of wider medical literature from the 

period. Even before the rise of the eugenics movement, her work also drew upon and 

reinforced contemporary concerns about heredity and racial superiority. As Catherine 

Robson notes, Blackwell ‘tried to bring into play a new concept of “nubility,” which she 

claimed was a distinct physiological stage that came considerably later in life than 

puberty, and which, in its late arrival, was proof of the human race’s superiority over the 
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rest of creation’.
117

 This section will go on to show that Blackwell was not alone in 

using physiological explanations to justify the ‘injurious’ nature of sex at puberty, nor 

in connecting physiology with ideas about heredity and race.  

 

The female pubescent was a focus of contemporary anxieties about sex, for many of the 

same reasons outlined above about the repercussions of being a ‘fallen’ girl. For 

females, the danger was deemed to be not only physical. When discussing the rape of 

girls ‘after puberty’, Taylor emphasised that ‘a young female at this age may sustain all 

the injury, morally and physically, which the perpetration of the crime can possibly 

bring down upon her, whatever may have been the degree of penetration’.
118

 Medical 

literature on pregnancy particularly highlights these gendered medico-moral concerns 

about sexual behaviour at puberty. Anthropologist Alice Schlegel notes that the 

possibility of pregnancy partly explains the importance placed upon female chastity at 

puberty, particularly in cultures where ‘bastardy has serious deleterious outcomes for 

families’.
119

 Bastardy in Victorian and Edwardian England fitted this model, as it had 

‘deleterious’ outcomes for a family’s reputation or finances. A girl also had to be both 

physically mature and sexually active to be impregnated, thus the subjects of 

illegitimacy and precocity often overlapped. In 1902 The Lancet reported on the 

delivery of a child by a 14-year-old girl, which it published under the heading ‘Note on 

a Case of Precocious Conception with Subsequent Delivery at Full Term’.
120

 This case 

was labelled ‘precocious’ in spite of the girl having been capable of reproduction for 

almost two years, as the article stated that she had begun menstruation between the ages 

of 12 and 13. Chapter Two of this thesis shows that menstruation at the age of 12 was 

considered within the ‘normal’ range. The ‘precocious’ label therefore referred to the 

girl being precociously pregnant before marriage, rather than being precociously 

physically developed.  

 

As in Blackwell’s work on ‘nubility’ most medical texts justified claims about such 

precocious pregnancies in physiological terms. They drew upon broader concerns about 
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heredity and commented that pubescent girls were likely to bear sickly children or to 

miscarry. As Marjorie Levine-Clark notes, ‘[n]ational fitness and public health were 

intimately related to the reproductive capacities of working-class women’ in the 

Victorian period.
121

 In 1833 Michael Ryan, the editor of The London Medical and 

Surgical Journal, had written that: 

Buffon held this position, “the natural state of man after puberty is marriage;” 

but this is evidently untenable, because the human body is not fully developed at 

this period of life, the different functions are not perfect, as the organs are only 

in the progress of their growth, the offspring would be infirm and delicate, and 

the sexes totally incompetent to perform the various important duties of parents. 

It is at the adult age only that the mind and body have arrived at perfection; and 

therefore moralists and legislators have fixed this age as the most fit for 

marriage … It is also a moral and medical precept, that both male and female 

should observe the strictest continence until the adult age, so that the great end 

of marriage, the propagation of healthful infants, should be accomplished.
122

 

Despite describing ‘a moral and medical precept’, claims such as those made by Ryan 

were seemingly grounded more in morality. They sat uneasily alongside case reports in 

medical journals, which regularly cited examples of successful full-term pregnancies in 

pubescent girls. Another issue of The Lancet, for example, reported that one ‘girl, who 

was only fourteen years and five months old, was delivered of a fully matured child on 

Nov. 2nd last, and in another case the girl, though only fifteen, was several months 

pregnant’.
123

 Use of the word ‘only’ in this article implied a moral judgement that these 

girls were too young for pregnancy, but this judgement was not supported by the 

apparently healthy outcome for mother and child. Despite emphasising that precocious 

menstruation and pregnancy only occurred ‘exceptionally’, the Manchester toxicologist 

John Dixon Mann dedicated an entire page of his medical jurisprudence textbook to 

reporting recorded pregnancies in young girls and noted that some produced ‘fine 

healthy’ children.
124

 This disjuncture was never explicitly addressed or explained by 

medical or scientific authors, who simply emphasised that such pregnancies were rare in 

general and even more exceptional when they involved healthy offspring. 
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The most widely-disseminated medical journals and textbooks aligned the capacity for 

healthy pregnancy with the ideal marital age and used physiological justifications to do 

so. Medical practitioners drew upon and consolidated existing trends in marriage 

patterns by recommending that women married in their early twenties, which was the 

most common marital age even though girls could legally marry at 12 and boys at 14 

with parental permission.
125

 In 1889 The Lancet cited Dr Matthews Duncan, a lecturer 

on midwifery, as stating that ‘[t]he period at which fertility is not only surest in its 

occurrence, but safest and most happy in its results, is … between twenty and twenty-

five years for women, for men about five years later’.
126

 Duncan attempted to justify 

this clear disparity between ages of sexual maturity and ideal reproduction with 

physiological rather than moral arguments. He commented that, for men and women 

below the age of twenty, ‘sexual development which, if it is in a sense complete, has 

often proved inadequate to any unusual strain’.
127

 The widespread influence of such 

ideas is evident by their citation in texts for broad and specialist markets, both within 

and beyond physiology. For example, Duncan had been previously cited by the British 

alienist Thomas Smith Clouston in his 1880 Edinburgh Medical Journal article ‘Puberty 

and Adolescence Medico-Psychologically Considered’.
128

 However, as already noted, 

very little physiological evidence was given to support claims about the health 

repercussions of youthful pregnancy. Medical writers seemingly used physiological 

arguments selectively to validate moral stances on sexual behaviour. 

 

Texts aimed at both lay and professional markets also emphasised that uncontrolled and 

extra-marital sexual activity was wasteful unless it was for the purposes of reproduction, 
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which echoed discussions about the wasteful nature of male masturbation.
129

 Even once 

a boy or girl was sexually mature, they were discouraged from ‘wasting’ sexual energy 

or reproductive capacities by engaging in masturbation or extra-marital sex. A girl or 

boy was thus theoretically expected to be chaste and to resist ‘self abuse’ until their 

sexual energy was given an appropriate outlet in marriage, which might not occur for up 

to a decade after the onset of puberty. One marriage manual by an anonymous ‘medical 

expert’, which reached two editions between 1907 and 1911, stated that ‘the sexual 

department is a storage battery of vitality … which may be used partly for the legitimate 

purpose of reproduction and the remainder for developing the other departments, or it 

may be wasted in lustful practices’.
130

 By the end of the period under study such ideas 

were also drawn upon beyond the medical profession in eugenicist literature. In an issue 

of Eugenics Review from 1913, teachers wrote about the need to train a boy that his new 

sexual and bodily force ‘should not be wasted … It affects not only the individual, but 

the community and the race’.
131

 Again, medical texts often both drew upon and 

consolidated anxieties about national efficiency and heredity, particularly after the turn 

of the century.  

 

Although some medical practitioners complained about their colleagues encouraging 

‘the early indulgence of the passions, on the false, wicked, and untenable grounds that 

self-restraint is incompatible with health’, the colleagues in question were seemingly no 

more than ‘straw men’.
132

 No general or specialist medical text of the time openly 

advocated extra-marital sex or masturbation. Medical writers emphasised that, once 

beyond the disorderly sexual desires of puberty, male and female adults should have 

developed the capacity to control or hide their sexual urges. Some commercially 

successful texts aimed at the lay public even claimed that women lacked sexual desires 

completely, with the most widely-cited example being William Acton’s statement that 

‘women (happily for them) are not very much troubled with sexual feeling of any 
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kind’.
133

 However, Michael Mason rightly notes that ‘as a claim about a woman’s 

sexual response Acton’s remark is … without a parallel in the sexual literature of the 

day’.
134

 Within the profession, medical practitioners more commonly emphasised that 

women had a degree of sexual desire but that after puberty they would have the capacity 

to hide it. Rather than being perceived as non-existent in medical literature, female 

sexual desires were widely considered to be common but potentially either stronger or 

weaker than those of males depending on the medical text in question.
135

 Whether 

female sexual urges were deemed stronger or weaker than those of men was seemingly 

irrelevant to the reception of such ideas. Their ‘currency’ lay not in the discussions 

about their strength, as was the case in literature on childhood, but in the almost 

universal emphasis on the importance of controlling or hiding sexual urges outside 

marriage.  

 

Self-control was described in terms of the male qualities of ‘will’ or ‘reason’ and the 

feminine traits of ‘modesty’ or ‘reserve’.
136

 These forms of mental self-control provided 

a semi-medical basis for authors’ moral claims. Although ‘willpower’ was expected to 

be refined through training and education, medical authors also conceptualised it as a 

developmental issue. Blackwell commented that ‘[t]he years from sixteen to twenty-one 

are critical years for youth … [E]very additional year will enlarge the mental capacity, 

and may confirm the power of Will’ and the physician Charles Bell stated that ‘[t]he age 

of puberty, as it is called, at which this discharge [menstruation] first appears, is also 

accompanied by many important mental and bodily changes. Its approach is indicated 

by increasing reserve in the young female’.
137

 As M. Jeanne Peterson notes, Victorian 

medical practitioners ‘expected that females who had undergone normal puberty would 
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display marked modesty, presumably because they were self-conscious about changes 

in their bodies’.
138

 Many medical authors conceptualised the ability to hide and control 

sexual desires not only as a form of social propriety but also as a facet of development, 

which sprang from physiological changes rather than being a purely psychological 

issue. Such an approach provided a scientific explanation for the expectation that males 

and females would control their sexual urges by the time of full sexual maturity, at least 

before marriage. It also meant that such ideas were not limited to specialist literature on 

the mind. 

 

While all authors disapproved of extra-marital sex, medical literature for the lay public 

was the most overtly moralistic in tone. The 1911 edition of the marriage manual by an 

anonymous ‘medical expert’ stated that ‘[s]exual intercourse, conception, and the 

development of children is [sic] the natural outcome of marriage’.
139

 Acton’s popular 

work was similarly didactic in tone, instructing his readers on the ‘attendant evils’ of 

fornication and the importance of abstinence ‘for the world’.
140

 His collection of 

extracts on the ‘Social Evil’, which informed the book’s ideas, contained a cutting of 

similarly moralistic work on prostitution by the surgeon James Miller, who wrote that 

fornication without love and marriage was a ‘heinous’ sin.
141

 This language can be 

viewed partly as a deliberate commercial tactic, as the most moralistic medical literature 

was also the most popular with the lay public. Acton’s work was originally aimed at 

medical colleagues, but Michael Mason notes that its editions became more ‘lay-

oriented’ over time.
142

 Despite this lay popularity, Acton was saved from rejection by 

the medical community because he included ‘lengthy quotes in foreign tongues’ in 

order to maintain some respectability and because he emphasised the dangerous nature 

of disorderly sex.
143

  

 

Even within marriage, medical texts generally advocated moderation, although some 

medical practitioners controversially allowed for the use of contraception within marital 

relations. The physician George R. Drysdale did so in his extremely successful 
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Elements of Social Science. His work was grounded in a ‘neo-Malthusian’ approach to 

population control through birth control rather than abstinence and echoed older, 

unfashionable ideas about the health value of sexual intercourse for removing 

‘blockages’.
144

 According to Stephen Garton these ideas had some ‘currency’ beyond 

scientific communities amongst fellow neo-Malthusians, such as Dyer, and ‘spread 

quickly to the middle classes’.
145

 However, no ‘social currency’ was universal. Neo-

Malthusian ideas were resisted by eugenicists at the turn of the century, who thought 

that ‘birth control was a social menace’ because it was only used by middle-class 

women not by the ‘degenerate’ classes.
146

 Drysdale’s ideas were also by no means 

representative of or widely accepted within professional thought, which may explain his 

decision to publish the book as an anonymous ‘Student of Medicine’ until his death in 

1904.
147

 However, Drysdale’s book maintained respectability because his work on 

contraception was only a minor proportion of the text.
148

 Elsewhere in the book he 

adhered to important contemporary moral thought, including a strong anti-masturbation 

stance, and only supported the idea of ‘exercising’ the generative organs in adulthood in 

conjunction with warning heavily against their excessive use.
149

 His work was also very 

clearly and carefully targeted at a professional market. Other authors were criticised 

when they presented similar ideas about contraception in a way that was deemed less 

socially and professionally acceptable. According to Lesley Hall, H. A. Albutt’s The 

Wife’s Handbook (1886): 

[A]ddressed to the lay public, at a price placing it within the reach of all but the 

poorest classes, did not condemn, but rather recommended, the use of 

contraception in certain circumstances. According to the British Medical 

Journal in 1889, Albutt “might have ventilated his views without let or 

hindrance from professional authority had he been contented to address them to 

medical men instead of to the public”. It seems improbable that he would have 
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met a favourable reception had he done so; however, he might have avoided 

deletion from the Medical Register.
150

 

Some medical practitioners evidently felt that discussions of sexual behaviour should 

not be for public consumption, particularly if they advocated the use of contraception 

rather than moderation or abstinence. The acceptance or rejection of a medical author’s 

approach to subjects such as contraception and marital abstinence were shaped by a 

work’s proposed market, as well as by its content. 

 

This analysis has shown that medical ideas about sexual development were not simply 

transferred to the sphere of sexual behaviour, in terms of sexual maturity marking 

preparedness for sexual activity. Medical texts and journals drew heavily on moral 

frameworks of thought in order to emphasise the importance of waiting until marital age 

for sexual activity and childbearing, particularly for women. However, they often 

couched moral anxieties in physiological language. This discursive approach may have 

been linked to the perceived value of scientific validation for moral concerns. It may 

also have been to avoid any question that medical practitioners were overstepping their 

territory, by speaking explicitly on non-medical matters. As the BMJ observed in 1910, 

‘[t]he province of the doctor touches on that of the moralist at certain points so closely 

that a word or two must be said on the subject. There is a strong objection to the 

physician posing as a priest, or in any way trespassing on the province of the minister of 

the spirit’.
151

 However, Jacques Donzelot’s description of the early-twentieth century as 

a ‘moment of ultimate competition between two ways of managing sexuality: the 

priest’s way … and the doctor’s way’ is rather simplistic.
152

 Moral and medical 

approaches to sexual behaviour were often complementary rather than inherently 

antagonistic.  

 

Overall, the section has supported conclusions drawn above by highlighting how 

medical literature fitted with and developed contemporary ideas about sexual maturity 

and behaviour. It has shown that the most commercially and professionally successful 

medical thinkers reinforced middle-class expectations, for example about abstinence 

outside marital relations and the dangers of disorderly pubescent sexualities. It has 
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further demonstrated the centrality of female sexual maturity to contemporary anxieties, 

which builds on the first section’s conclusions about precocity. The main difference 

after puberty was that the threat to girls apparently came from within, which meant that 

they all required guidance and protection from themselves as well as from outside 

influences. This analysis has also raised a new issue, in terms of the interest that some 

members of the medical profession took in the messages that reached lay people. The 

output of medical writers who did not support existing moral codes, or who sought to 

spread dangerous knowledge amongst the working-classes, could be restricted by 

members of their own profession. Medicine was neither a coherent ‘dominant 

discourse’ nor a passive one. Members of the profession could control the sexual 

knowledge that reached lay people but only did so in a way that consolidated existing 

societal norms.  

 

Conclusions 

In 1904, Havelock Ellis wrote that ‘[s]tatements about the sexual impulses of women 

often tell us less about women than about the persons who make them’.
153

 This chapter 

has shown that such a comment has widespread implications for the study of medical 

ideas about sexual maturity, as it can be applied more broadly to sexual development as 

a whole in both sexes and in any historical period. As Robert A. Nye notes, shifts in 

medical thought about sexual maturity do not represent a simple linear progression 

towards ‘knowledge about the cycle of sexual maturation’, but rather provide an 

opportunity to understand how ‘each age has mixed its scientific knowledge with its 

cultural preoccupations’.
154

 Although Nye drew attention to this valuable 

methodological issue in 1999, few historians have interrogated the subject of puberty 

and its heterogeneous medical meanings in such a way. This chapter has made some 

steps towards filling these gaps in scholarship, by considering how different medical 

ideas about sexual maturity drew upon or connected to ‘cultural preoccupations’.  

 

The most successful medical literature of the late-nineteenth and early-twentieth 

centuries, in terms of both the number of editions and positive citations within and 

beyond medical communities, drew upon and consolidated broader moral frameworks 
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of contemporary thought about gender, age, class and sex. Although the specific ‘social 

currency’ of medical thought changed between contexts, there were some common 

trends across the period under study. Medical ideas which drew upon common middle-

class concerns and which linked morality with physiology rather than psychology were 

the most widely disseminated within the profession. Such ideas were also the most 

likely to be picked up by other social groups, particularly social purity campaigners. 

These overlaps between medical and lay knowledge were not mere coincidence as, for 

example, the thesis later shows that there were also practical links between medical 

authors such as Blackwell and social purity groups.
155

 The ‘social currency’ of such 

ideas was also grounded in common interests rather than being the outcome of a 

‘dominant discourse’ and its impact. As Annemarie Mol notes in the context of 

laboratory science, but also applicable to medical ideas: 

If it spreads this is because there are actors outside the laboratory who associate 

themselves with it. And they may pick through what is on offer and take bits and 

pieces. They do not get overwhelmed by a massive structure or a coherent 

episteme.
156

 

In line with Mol’s comments, social purity campaigners and eugenicists often drew 

upon the ‘bits and pieces’ of medical thought about sexual maturity and behaviour that 

suited their particular agendas. Medical practitioners and authors had likewise taken 

‘bits and pieces’ of wider contemporary moral thought when they initially formulated 

their ideas for dissemination. The relationship between medical literature and middle-

class society was evidently not mono-directional. These conclusions about medical 

theory are particularly significant for the second half of this thesis, which shows that the 

nature and reception of medical testimony in sexual offence trials was shaped by similar 

contemporary frameworks of thought to those identified in this chapter.  

 

The chapter has identified few changes in medical theories of sexual development over 

the Victorian and Edwardian periods, at least in terms of the medical ideas that carried 

‘social currency’. Most new theories about sexual maturity emerged from nascent 

medical disciplines such as psychiatry and sexology, which remained on the periphery 

of social and professional thought. This is not to deny the importance of specialist or 

‘niche’ literature in subverting and challenging more mainstream ideas. However, 
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mainstream medicine is more relevant to the subject matter of this thesis, as general 

practitioners had greater roles than specialists in the legal system.
157

 Physiology 

consistently formed the basis of mainstream medical literature on sexual development 

throughout the Victorian and Edwardian periods and was largely resilient to the influx 

of new specialist ideas. This dominance of physiology was partly because sex and 

sexual desire were generally conceptualised in somatic terms. However, the chapter has 

also shown that the period under study should not be viewed as entirely homogeneous. 

Physiological ideas were utilised by medical authors in a range of ways and found 

‘social currency’ with different social groups over time. Such variability was not clearly 

divided along lines such as ‘progressive’ or ‘conservative’ medical thought. Instead the 

application of physiology to literature on sexual development varied on an individual 

basis, according to factors such as the intended readership of books and the religious 

inclinations of medical authors. Such variability is further demonstrated in the next 

chapter, which shows that many medical practitioners drew upon physiology selectively 

to support individual agendas on sexual consent legislation. 

 

This analysis has set up some themes that will be returned to throughout the thesis. In 

addition to the non-dominant nature of medical discourses, it has demonstrated the 

important but problematic role of sexual maturity as a marker of the transition from 

childhood to adulthood. The chapter has also shown that working-class pubescent 

females were a particular focus of contemporary anxieties. When a girl’s body did not 

develop in tandem with her mind, as was deemed to be the case with both precocious 

and ‘normal’ puberty, she was expected to require both protection and control. This 

social group is a focus of much of the rest of the thesis, both because of the conclusions 

drawn in this chapter and the attention given to girls in medical and legal practice. 

These conclusions make it possible to examine how broad medical concerns about 

female sexual maturity operated in more specific contexts, particularly sexual consent 

legislation and criminal trials. The next chapter pays attention to the first of these and to 

the question of when sexual maturity was expected to occur. It considers the apparent 

contradiction between medical notions of puberty as a lengthy and variable process, as 

outlined briefly in this chapter, and the legal turning points required for age-of-consent 

legislation.
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2. 

 

‘The Plastic Period of Development’: Ages of Puberty and Sexual 

Consent
1
 

 

I refer to the changes which normally occur at puberty. The onset of the 

functional activity of the ovaries and the associated secondary sexual 

characteristics which become evident at this time change the girl into a 

woman. 

British Medical Journal, 15 November 1913
2
 

 

In 1913 this British Medical Journal (BMJ) article highlighted the perceived importance 

of puberty as a marker of the transition from childhood to adulthood. As the previous 

chapter argued, puberty was not only conceptualised as the onset of ‘manhood’ and 

‘womanhood’ but also as a time when girls in particular needed both protection and 

control. The significance of such an understanding of the pubescent life stage for 

debates about sexual consent was multifaceted, being apparently an age of both sexual 

capacity and danger. This chapter moves on from the investigation of the social and 

medical significance of puberty as a life stage, to examine medical literature on the 

expected ‘normal’ age(s) of puberty and related discussions on issues of sexual consent. 

The chapter shows that medical ideas about typical or ‘normal’ ages of puberty, 

heterogeneous and problematic in themselves, had to be reframed to suit the demands of 

the law. Rather than trying to impose ideas about the variable nature of ‘normal’ sexual 

development upon the law, many medical authors adapted the principles of physiology 

for the legal sphere. They selectively drew upon ideas about ‘normal’ ages of puberty 

that suited the requirements of age-of-consent legislation and their individual positions 

on the subject of sexual consent. Even on a theoretical level, medical discussions about 

sexual consent legislation involved a process of negotiation and compromise with the 

law. 

 

This chapter focuses on medical ideas about ages of puberty and their relationship to 

legal ages of sexual consent. Although the nature and passage of sexual consent 
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legislation are primarily considered in the next chapter on legal reforms, it is useful to 

outline the structure of sexual consent legislation in order to situate the following 

analysis. Because of its high-profile nature the chapter’s main evidence is drawn from 

debates surrounding the 1885 Criminal Law Amendment Act (CLAA), which 

eventually incorporated a felony clause covering girls up to the age of 13 and a 

misdemeanour clause covering girls aged between 13 and 16.
3
 Consent was removed as 

a defence for carnal knowledge of girls covered by either clause, but the maximum 

punishment was higher for men who committed felonies by assaulting the youngest 

girls. Medical authors never had to select a single recommended age for sexual consent, 

as they could suggest separate ages for the felony and misdemeanour clauses. The law 

therefore was not entirely rigid, in terms of requiring a single point of transition from 

girlhood to womanhood. In some ways it allowed medical practitioners to incorporate 

their ideas about puberty as a lengthy and variable process, but still required clear-cut 

parameters between ‘normal’ and ‘abnormal’ ages of development. The law’s two-tier 

system was far more rigid than the medical ideas about puberty. This chapter pays 

attention to ideas about ages of puberty and how they were reframed for such a two-tier 

system, particularly how medical authors adapted ideas about puberty to suit the 

requirements of Parliament and legislation.  

 

Blurring the Boundaries: Puberty 

In the period under study medical authors wrote extensively on typical ages of puberty, 

often drawing upon statistical surveys of the subject from the mid-nineteenth century 

onwards. However, this section demonstrates that statistical studies of puberty’s 

indicators were used to challenge rather than to reinforce the concept of ‘normal’ or 

typical patterns of sexual development. Authors of high-profile medical literature across 

a range of genres and medical statisticians focused on menarche because of the 

difficulty of pinpointing the emergence of other bodily signs.
4
 They therefore often 

failed to consider the ages at which the nervous and mental aspects of puberty 
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developed. Furthermore, medical authors emphasised the unreliability of averages and 

used statistics to show the absence of any clear division between typical and atypical 

ages of bodily maturity and menarche. Overall, the section demonstrates that medical 

attempts to use statistics to clarify ages of puberty further confused an already 

complicated question. There was therefore no simple means to apply ideas about 

puberty to the more rigid question of the age of sexual consent, even bearing in mind 

that sexual consent was a two-tier system. These conclusions set up the second section 

of the chapter, which goes on to consider how medical authors attempted to resolve 

such problems when they chose to give their input on legal questions. 

 

Science philosopher Ian Hacking claims that a new notion of ‘normal’ as typical was 

propagated by the rise of statistics in the nineteenth century.
5
 He argues that by the late-

Victorian period the word ‘normal’ had three overlapping meanings: typical, healthy 

and ideal. The concept of ‘normality’ was also interwoven with the complex issue of 

‘nature’, as the terms were often used interchangeably.
6
 ‘Natural’ sexual development 

was deemed to be both healthy and ideal in terms of occurring in the absence of 

undesirable environmental influences. The rhetoric of ‘unnaturalness’ and notion of 

abnormality also overlapped in relation to broader social anxieties about sexual 

behaviour, for example about non-reproductive sex between men or between adults and 

children.
7
 Despite these discursive and conceptual interconnections, it was the notion of 

‘normal’ as ‘typical’ that came to dominate medical texts on sexual maturity and sexual 

consent in the late-Victorian period. As Oliver Lovesey argues, late-nineteenth-century 

medical research moved ‘away from a focus on exceptional cases in favour of 

statistically significant samples’.
8
 Victorian and Edwardian medical writers increasingly 
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sought to identify ‘normal’ or typical patterns of child development and sexual maturity 

through mass statistical studies as ‘“the child” came into being as a scientific object’.
9
 

The following analysis focuses on such statistical studies and considers how they 

influenced medical ideas about typical ages of puberty. It provides a case study of how 

the nineteenth-century redefinition of ‘normal’ identified by Hacking operated in 

practice. As Anna G. Creadick notes, it is crucial to understand ‘how normality has 

functioned in a specific context’ rather than assuming that any general conclusions can 

be drawn about its meaning in a given time or place.
10

 In the context of puberty, new 

statistical definitions of ‘normality’ actually undermined attempts to identify typical 

ages of sexual maturity. 

 

Before considering typical ages of puberty, it is important to pay attention to which 

signs were cited by medical practitioners and statisticians as measurable indicators of 

the age of sexual maturity. Not all bodily indicators of puberty were considered of equal 

significance and it must be remembered that frameworks for understanding the sexual 

body have changed across time and place.
11

 Jeffrey Weeks has noted the importance of 

avoiding falling into a ‘latent essentialism’ regarding the body, as definitions of the 

sexual body are shaped by social, political and professional contexts.
12

 As Joanna 

Bourke observes, ‘[c]ertain body parts or practices become sexual through classification 

and regulation’.
13

 It is therefore crucial to consider which body parts ‘became’ sexual in 
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the contexts under study and why the body was given more attention than other aspects 

of sexual maturity, such as the ability to experience pleasure and the capacity to 

understand sex. In posing these questions, it becomes possible to understand why the 

female body and specifically menarche became focal points for medical literature about 

ages of puberty. 

 

Puberty has long been cited as a life stage at which sex and gender differences fully 

emerged.
14

 Girls and boys were both expected to undergo significant bodily changes. 

However, medical practitioners struggled to pinpoint a clear marker of the age at which 

male sexual maturity occurred. In the mid-nineteenth century the physiologist William 

Carpenter wrote of a range of male secondary sexual characteristics, as ‘the chin and the 

pubes become covered with hair; the larynx enlarges, and the voice becomes lower in 

pitch, as well as rougher and more powerful’.
15

 These ideas changed little over time. G. 

Stanley Hall, whose work was widely distributed in England in the early-twentieth 

century, similarly noted the importance of secondary sexual indicators in both sexes. 

Even as a psychologist, Hall paid extensive attention to the bodily indicators of maturity 

and wrote that: 

[P]uberty literally means becoming hairy. Hair first develops in the pubic region 

at about fourteen in boys and thirteen in girls, generally before menstruation, 

later under the arm-pits just before the period of most rapid development of the 

breasts, and last comes the beard at the age of eighteen or nineteen.
16

  

According to Hall, these secondary indicators emerged over a lengthy period of time 

and thus presented no clear means of measuring a ‘normal’ or typical age of sexual 

development. The reproductive capacity in boys was additionally marked by the 

emission of mature spermatozoa which could impregnate a female, but this was equally 

problematic as a sign because semen could apparently be produced without 

spermatozoa.
17

 As Carpenter noted, ‘[t]he power of procreation does not usually exist in 

                                                 

14
 For one discussion of the Victorian perception of a ‘neutral condition’ before puberty, and some of the 

debates around it, see Jill L. Matus, Unstable Bodies: Victorian Representations of Sexuality and 

Maternity (Manchester: Manchester University Press, 1995), pp. 26-27, 40, 50 n. 9. 
15

 William B. Carpenter, Principles of Human Physiology: With their Chief Applications to Psychology, 

Pathology, Therapeutics, Hygiene & Forensic Medicine, 5th edn (London: John Churchill, 1855 [1842]), 

p. 792. 
16

 G. Stanley Hall, Adolescence: Its Psychology and its Relations to Physiology, Anthropology, Sociology, 

Sex, Crime, Religion and Education, vol. 1 (London; New York: Appleton, 1904), p. 415. 
17

 On the importance of spermatozoa see Jean L’Esperance, ‘Doctors and Women in Nineteenth-Century 

Society: Sexuality and Role’ in
 
Health Care and Popular Medicine in Nineteenth Century England: 

Essays in the Social History of Medicine, ed. John Woodward and David Richards (London: Croom 



88 

 

the Human Male, before the age of from 14 to 16 years; and it may be considered 

probable that no Spermatozoa are produced until that period, although a fluid is secreted 

by the testes’.
18

 Mainstream medical literature ranging from The Lancet to William 

Acton’s lay-oriented work also noted that boys could have partial erections, nocturnal 

emissions and the production of a ‘glairy fluid’ before puberty.
19

 Without a microscope 

it was therefore deemed impossible to distinguish between precocious sexual maturity, 

emerging ‘normal’ signs of sexual maturity and the full capacity to sustain an erection 

and impregnate a female. These difficulties in pinpointing a typical age for male bodily 

maturity meant that boys were only a very limited part of medical discussions about 

statistics and puberty. As attention was given to females in most contemporary 

discussions of both puberty and sexual consent, a subject that this chapter turns to in its 

second half, the following analysis takes a similar focus. 

 

As with males, medical writers generally agreed that the end point of female bodily 

development was the capacity to reproduce. An 1889 editorial in The Lancet 

commented that ‘safety in childbearing ... is the true test of maturity’.
20

 Although there 

was some disagreement between those who believed that ‘the uterus is the woman’ and 

those who considered ovaries to be the more important defining characteristic of 

womanhood, menstruation was consistently cited as the most important outward 

indicator of the capacity for reproduction.
21

 The onset of menstruation, menarche, was 

considered to be a clearer indicator of maturity than the first male emissions of semen. 

As Alfred Swaine Taylor noted in A Manual of Medical Jurisprudence, ‘[i]n the female, 

the procreative power is supposed not to exist until after the commencement of 

menstruation, and to cease upon the cessation of this periodical secretion’.
22

 Even 

precocious menstruation in young girls was expected to bring with it the potential 

capacity for pregnancy, particularly if it occurred at regular intervals rather than being 
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an isolated occurrence. In 1908, The Lancet presented a case report of ‘a child who 

began to menstruate when in her second year … Ovules were discharged as in normal 

menstruation and such children have been known to become pregnant’.
23

 Menarche also 

had a symbolic value both as an indicator of womanhood and as a form of ‘pollution’ 

that needed controlling.
24

 It thus gave statisticians a measurable and symbolic focal 

point and became a central part of efforts to identify age patterns of typical sexual 

development.  

 

Although the age of menarche was relatively easy to pinpoint, it was not as 

straightforward a marker of maturity as first appears. The role of menarche as a marker 

of the ability to reproduce was not absolutely certain, despite a consensus that it was 

more reliable than other bodily indicators. Although it was deemed the clearest outward 

indicator of reproductive faculties, medical journals and textbooks emphasised that ‘the 

outward and visible sign of menstruation may not accompany the maturation of the egg, 

and yet all the physiological effects of ovulation be present’ and that ‘it appears 

probable that the changes in the ovaries and uterus may go on at the regular monthly 

periods, and yet there be no discharge of blood from the uterus’.
25

 The possibility that 

pregnancy could occur before menarche was also highlighted by paediatrician Charles 

West and by Augustus W. Addinsell, a physician to the London Temperance Hospital, 

in his report on a case of ‘pre-menstrual pregnancy’ for The Lancet in 1905.
26

 Many 

physiologists and authors who drew on physiology, which included most works on 

puberty in the period under study, also claimed that menarche was not representative of 

mature reproductive capacities. Although the body was capable of child-bearing, they 

argued, it required time to develop to full strength.
27

 This approach was a continuation 
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of early modern ideas when, according to Cathy McClive, sexual maturity was 

associated with regular menstruation rather than menarche alone.
28

 The emphasis on 

menarche by medical writers and statisticians evidently was not only based on its role as 

a marker of a girl’s ability to reproduce, but also on the relative ease with which the date 

of its onset could be pinpointed in comparison with other bodily indicators. 

 

Menstruation was also not deemed to be the sole indicator of puberty or even of the 

capacity for child-bearing. It was interwoven with the development of secondary sexual 

characteristics as an indicator of reproductive capacities. In his report for The Lancet 

cited above, Addinsell wrote that ‘[t]he signs of sexual maturity in the female are well 

known to be development of the mammary glands, growth of pubic hair, and finally 

menstruation’.
29

 Although secondary sexual characteristics were not considered to be 

clear indicators of the ability to reproduce, as they had been in previous centuries, 

medical texts evidently viewed menstruation as the final stage of a long process of 

bodily maturation rather than a turning point.
30

 The first chapter of this thesis also 

showed that bodily indicators such as menstruation were conceptualised as part of a 

long development process at puberty which involved genital maturity, the development 

of a capacity to understand sex and the emergence of nervous sensations and pleasure. 

In 1895, a BMJ editorial on ‘The Training of Girls’ even explicitly criticised the notion 

that ‘menstruation dominates a woman’s whole existence, an expression which … 

seems to ignore the psychical side of womanly sexual development’.
31

 However, 

statisticians and medical authors focused on menarche when evaluating typical age(s) of 

puberty. In the context of a multifaceted issue such as puberty, this specificity was 

problematic in itself. 

 

Medical authors generally evaded trying to identify the ages at which nervous or mental 

aspects of sexual development reached maturity because of the difficulties of such 

questions. They were interwoven with social issues, such as knowledge, and were 
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difficult to pinpoint because they lacked external manifestations. The focus on bodily 

signs was also because the principles of physiology and to a lesser extent gynaecology 

dominated discussions about puberty, as even the sensory and mental aspects of puberty 

were expected to have an initial stimulus in the genital organs.
32

 The only attempts to 

analyse when girls achieved the capacity for sexual pleasure or the ability to understand 

sex were limited in scope and were not made by physiologists or medical statisticians. 

Havelock Ellis attempted to consider the subject of capacity for sexual pleasure, 

drawing on his background in sexology and his general focus on sexual ‘instincts’ rather 

than the sexual body. He interviewed 12 women and commented that: 

In 2 cases distinct sexual feeling was experienced spontaneously at the age of 7 

and 8, but the complete orgasm only occurred some years after puberty; in 5 

cases sexual feeling appeared spontaneously for a few months to a year after the 

appearance of menstruation … [I]n another case sexual feeling first appeared 

shortly after menstruation began, but not spontaneously, being called out by a 

lover’s advances; in the remaining 4 cases sexual emotion never became definite 

and conscious until adult life.
33

 

Ellis’s sample was small and he only divided women by life stage such as ‘puberty’ 

rather than engaging with the specific subject of their age. As the previous chapter 

showed, his notion that ‘sexual feeling’ could occur ‘spontaneously’ at the age of seven 

was also not representative of broader professional or social thought.  

 

In relation to the capacity to understand sex, some medical educators attempted to 

measure the age at which a child was capable of receiving sex education. They used the 

cultural issue of knowledge to consider the developmental issues of curiosity and 

comprehension. In an article from 1910, for example, a science lecturer wrote that: 

[C]hildren from 10-12 can easily be made to understand the outlines of the 

process of fertilisation … [T]he terms male and female, sexual organs, sexes, 

need not be introduced with young children before the period of adolescence. No 

meaning is then attached to them.
34

  

However, discussions of the age at which a girl or boy achieved the mental capacity to 

understand sex were largely limited to these debates about sex education. No statistical 

surveys of mental maturity were attempted, even in a limited form such as Ellis’s study 

of sexual ‘feeling’. When Thomas Clouston considered ages of mental development at 
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puberty, drawing upon his professional background as an alienist, he left the degree of 

the alleged discrepancy between physiological and psychological maturity undefined.
35

 

He merely noted that ‘[i]t takes several years for the full development of the size and 

form of the body that is normal and typical for each sex, and it takes still longer for the 

complete evolution of the masculine and feminine psychical characteristics’.
36

 

 

The above analysis has explained why medical practitioners tended to focus on 

menarche when attempting to pinpoint a typical age of female sexual maturity, despite 

never conceptualising puberty as a turning point. It is now possible to turn to the 

question of what the ‘normal’ age of sexual maturity was deemed to be. Most statistical 

studies cited average ages of between 14 and 15 for menarche depending on whether 

they cited the mean or modal average.
37

 General physiology texts and medical 

jurisprudence textbooks commonly drew upon such studies, particularly the work of 

medical statisticians such as Charles Roberts, John Roberton, Francis Hogg and James 

Whitehead.
38

 Taylor’s popular medical jurisprudence textbook cited statistical surveys 

by Hogg, ‘Dr. Rüttel’ and ‘Dr. Cohnstein’ and drew the conclusion that ‘in this country, 

the most frequent age for the commencement of menstruation may be taken at 15 

years’.
39

 These ages corresponded to those cited in early modern texts before the rise of 

statistical forms of ‘normality’.
40

 As this chapter goes on to show, mass statistical 
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studies did not provide a means to reassess the average age of menarche cited in early 

modern texts but rather stimulated questions about the reliability of averages in general. 

Unlike writings on the female body, medical authors continued in the early modern 

tradition of citing typical ages for the male reproductive capacity without any statistical 

evidence to corroborate their claims. Taylor wrote that ‘[t]he age of puberty in a healthy 

male in this country varies from 14 to 17 years; its appearance is, however, affected by 

climate, constitution, and the moral circumstances under which the individual is placed: 

in some cases it is not fully developed until the age of 21’.
41

 Blackwell similarly wrote 

that a boy would usually have the physical capacity for reproduction by the age of 16 or 

17 and that ‘we observe that the power of reproduction commences at an earlier age in 

women than in men’.
42

 Medical writers thus paid some attention to the subject of male 

ages of sexual maturity, but such comments were briefer and vaguer than comparable 

discussions of female puberty. Male puberty was also generally discussed in a 

comparative sense in terms of being situated against ‘earlier’ female puberty, an issue 

that was later drawn upon by some opponents to sexual consent legislation.
43

 

 

In the Victorian and Edwardian years there was still a school of medical writing that 

was grounded in anecdotes or studies of ‘a few favored [sic] children’ rather than 

statistics, but it was increasingly in the minority with regard to the subject of female 

puberty.
44

 Despite this statistical turn and the increasingly specific discussions of 

average ages of menarche in medical texts, medical authors often used such statistics to 

destabilise the notion of ‘normal’ or typical patterns of sexual development. Most 

medical authors actually actively discouraged the clear delineation of developmental 

categories. A few years before the period under study for this thesis, the 1833 

Cyclopaedia of Practical Medicine had stated that ‘individuals differ so much, that 

similar ages do not necessarily indicate corresponding stages of development either in 
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bodily or mental powers’.
45

 This text typified the tone of medical literature across most 

genres well into the twentieth century, in which averages were generally cited with 

accompanying caveats about the variable and gradual nature of sexual development. 

Although this thesis goes on to show that caveats were often dropped selectively outside 

the scientific sphere, they were commonplace in medical texts when discussing ages of 

puberty.
46

 Rather than using statistical averages to define a ‘normal’ or typical age of 

menarche, medical authors commonly cited them alongside wider discussion about 

problems with their representativeness.  

 

These problems apparently took three main forms. Firstly, authors recognised that there 

was little consistency in methods of data collection or definitions of menarche. When 

John Roberton, a surgeon at a Manchester Lying-In Hospital, explained how he 

gathered his data on ages of the commencement of menstruation in the early- and mid-

nineteenth century he noted that:  

The question as to the age of menstruation was put, indiscriminately, to a certain 

number of pregnant married women on their coming to the hospital, to deliver in 

their letters of recommendation as home patients ... [T]he word of the woman is, 

on any extended scale of investigation, the only testimony to be obtained.
47

 

Roberton was explicit about the problematic methodology of a statistical enquiry on 

ages of menarche. It was an inherently difficult subject for study as it was based solely 

on the individual memories, candour and definitions of menarche provided usually by 

an unsystematic sample. The reliability of new statistical techniques for assessing real 

patterns of sexual maturity was thus questionable, particularly in light of the social 

stigma that surrounded any admission of reaching puberty precociously. 

 

Secondly, as briefly noted in the previous chapter’s discussion of precocity, average 

ages of puberty apparently varied between and within social groups. As Hacking notes, 

‘there might be a distribution of rates of development of children sorted along some 
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lines or other’ rather than the ‘normal’ being a universally applicable concept.
48

 The 

physician Addinsell was representative in his discussion of what these ‘lines’ were 

considered to be when he wrote that puberty’s onset was influenced by ‘a variety of 

causes, climate, race, nutrition, growth, &c’.
49

 Medical writers often stated that 

menarche was earlier in the wealthy, despite otherwise claiming that precocity was a 

working-class phenomenon because ‘abnormally’ early development resulted from 

disease or environmental influences. For example, Carpenter wrote that ‘[t]he mental 

and bodily habits of the individual have also considerable influence upon the time of its 

occurrence; girls brought-up in the midst of luxury or sensual indulgence, undergoing 

this change earlier than those reared in hardihood and self-denial’.
50

 The 

anthropometrist and former children’s hospital practitioner Charles Roberts supported 

such claims when he compared samples of Italian ‘wealthy’ and ‘country’ women, 

finding that the former group reached menarche at an average age of 14.5 and the latter 

at 15.5.
51

 Medical authors and especially physiologists also claimed that menarche came 

earlier for those in hot environments, even though earlier in the century John Roberton 

had used a ‘comparative view of the age of female puberty in 597 natives of Hindostan 

and 2,169 natives of England’ to argue that the ideas about climate and menarche were 

grounded more in prejudices about race than in physiological evidence.
52

 Evidently no 

average age of menstruation was ever considered to be representative of the population 

as a whole. 

 

Finally, and perhaps most importantly, most medical journals and textbooks on 

physiology or forensic medicine cited averages with caveats about the inclusion of 
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‘exceptionally extreme cases’ to calculate them.
53

 As large-scale statistical studies 

increased, particularly for females, medical journals and textbooks actually increasingly 

emphasised the unreliability of averages. Roberton used his study of menarche in 450 

women to declare in 1851 that puberty ‘occurs in a more extended range of ages and is 

more equally distributed throughout that range, than authors have alleged’.
54

 Most 

medical literature took a similar stance on the issue of averages by the late-nineteenth 

and early-twentieth centuries, under the influence of a few large-scale statistical studies. 

Medical authors across key genres such as physiology and forensic medicine began to 

demonstrate a degree of coherence in their emphasis on the misleading nature of mean 

and modal ages of puberty. Taylor’s high-profile medical jurisprudence work also 

emphasised the great range of ages at which healthy puberty could occur when he cited 

his average age for menarche as 15. He noted that ‘[t]he earliest and latest period in a 

large number of cases were respectively 9 and 23 years’.
55

 Medical speakers at the 

Thirteenth International Congress of Medicine were evidently not exceptional in stating 

that puberty could occur in healthy males and females as young as 13 and as old as 22, 

with those at the outer limits considered atypical but not necessarily sufficiently 

exceptional to be a cause of concern.
56

  

 

The work of surgeon Charles Roberts is worthy of particular attention as a case study of 

links between the statistical movement, research on puberty and the problematisation of 

child-adult age boundaries. Roberts was a member of the Anthropometric Committee of 

the British Association for the Advancement of Science, 1875-83, which conducted one 

of the first large-scale surveys of ‘physiological and mental variation between 

individuals, social and ethnic groups’ by analysing variations in the dimensions of 

human bodies.
57

 He wrote A Manual of Anthropometry in 1878, which was ‘the science 

of the measurement and analysis of variation in the physical dimensions of the human 

body’ and he was well-versed in statistical techniques for measuring bodily indicators 

of development.
58

 Simon Szreter notes that: 
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[T]he goal of Roberts’s empirical work … was still the elucidation of the 

descriptive average or typical form of “the English nation” and not the 

prescriptive “most perfect form”, which he had carefully distinguished at the 

outset of his work as a separate concept.
59

  

This approach resulted from the influence of Roberts’s mentor Adolphe Quetelet, whose 

influential 1835 work on the l’homme moyen or the ‘average man’ was the first to bring 

‘the idea of “normal distribution” to bear on the human form’ by examining weight 

distribution.
60

 Although Szreter argues that Roberts became increasingly interested in 

eugenicist approaches to studies of the ideal body in his work on the Anthropometric 

Committee, this shift was not apparent in his work on puberty and he continued to focus 

on typical patterns of sexual development.
61

 In 1885 Roberts wrote about ‘The Physical 

Maturity of Women’ in a ‘descriptive’ sense in The Lancet and emphasised that medical 

practitioners were ‘deluded by mere averages’ as only 75 per cent of women had started 

menstruation by the age of 16.
62

 Perhaps most significantly, Roberts explicitly applied 

the statistical ‘law of error’ and asserted that: 

When we are told that the average age for the function of menstruation to 

commence is fourteen years and nine months, we get an idea that most girls 

arrive at puberty at this age, while in truth only nineteen or twenty in every 

hundred, or 20 per cent., do so, 80 per cent. being distributed over the five or six 

preceding and five or six succeeding ages in a certain definite manner.
63

  

His work clearly illustrates the influence of wider trends in statistical and 

developmental studies on the specific question of puberty. It also demonstrates how 

statistics confused rather than clarified questions about average ages of menstruation, by 

showing the range of menarche ages rather than focusing on mean or modal values. 

 

Having considered the ‘normal’, it must be situated against the ‘abnormal’. In her work 

on the history of hermaphrodites, Alice Domurat Dreger rightly notes that ‘we tend to 

assume that the normal … existed before we encountered the abnormal, but it is really 
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only when we are faced with something that we think is “abnormal” that we find 

ourselves struggling to articulate what “normal” is’.
64

 Although medical authors cited a 

range of possible ages for the onset of menarche, they still emphasised that there were 

ages at which puberty was considered ‘abnormal’ in terms of not being typical, healthy 

or ideal. Ludmilla Jordanova’s comments in her work on the eighteenth century are 

equally applicable here, as she notes that although medicine acknowledged ‘the 

plasticity of human beings, there were considered to be limits on the extent to which 

people could be changed’.
65

 However, there were no consistent dividing lines between 

typical and atypical ages of puberty. Although there was a medical notion of a ‘proper 

time’ for sexual development, in opposition to precocious or delayed puberty, it was not 

a clear-cut concept.
66

 For example, The Lancet and BMJ reported case studies of 

‘precocious menstruation’ and ‘precocious puberty’ from infancy up to the age of 11.
67

 

However, not all girls who menstruated at 11 years old were automatically deemed to 

be precocious. Indeed the physician Charles Bell, who worked at a maternity hospital in 

Edinburgh, had commented in 1844 that ‘[r]epeated instances have come under my own 

observation of women in whom the catamenia had appeared before their eleventh year, 

and continued to return regularly afterwards’.
68

 The division between precocious and 

expected ages of sexual development was evidently not a clear dichotomy, as the 

statistical abnormality of precocity was relative rather than absolute.  

 

The upper limits of expected menstruation ages were similarly problematic in terms of 

defining boundaries between ‘normal’/‘abnormal’ and typical/atypical ages of puberty. 

Dreger notes that ‘menstruation seemed so very real a feminine trait, that the very 

absence of it was something to be “seen”; the absence of it seemed to have a presence as 

a sign’.
69

 Medical authors therefore also paid attention to the age at which menarche 

was ‘abnormal’ in terms of being late or absent. Physician J. H. Bennet wrote in The 

Lancet that delayed menstruation was a concern in ‘the young females who reach the 
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age of eighteen or more without being menstruated’, but that ‘its non-appearance after 

the average age of fourteen or fifteen is not to be considered a morbid state’.
70

 Bennet’s 

work thus identified ages at which the absence of menstruation was less likely, but 

pinpointed no clear-cut boundary between ‘normal’ and ‘abnormal’ ages of menarche. 

This issue of late menstruation is not worthy of any extensive attention here because it 

had little relevance to debates about sexual consent, which drew much more on 

anxieties about precocity. However, it is noteworthy that literature on early and delayed 

menarche alike emphasised the broad and flexible nature of menarche and its ‘normal’ 

age parameters.  

 

The best visual representation of medical literature on ages of menarche is the so-called 

bell curve, or Gaussian curve. Although graphs were rarely utilised in the contexts 

under study, authors paid great attention to the subject of statistical distribution. The 

bell curve had also been used in international medical literature on the subject of weight 

distribution by the turn of the century, including graphical depictions of Charles 

Roberts’s work on anthropometry.
71

 It is therefore appropriate to draw upon visual 

techniques to demonstrate the absence of a clear boundary between ‘normal’ and 

‘abnormal’ ages of menarche. As examples, Figures 2.1 and 2.2 depict a generic bell 

curve and two influential studies of average ages of menarche plotted onto a smoothed 

line graph for comparison. Although these medical authors originally presented their 

statistics in tabular rather than graphical form, it is evident that their statistical 

distribution tied in with the continuum concept of a bell curve rather than having any 

clear-cut boundaries between typical and atypical ages of menstruation.  
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These graphs indicate that two influential studies, John Roberton’s sample of 450 

women in 1851 and Francis Hogg’s sample of 2000 women in 1871, were close to the 

bell curve shape. They also demonstrate that the ages of 14 and 15 were at the centre of 

the curve and were automatically perceived as ‘normal’ or typical ages for the onset of 

menstruation, which correlates with the discussion of averages at the start of this 

section. In contrast, cases in which the first signs of sexual development emerged at 

infancy or above the age of 25 were located outside the curves’ extreme limits and 

would automatically have been considered exceptional cases. However, to cite some 

more problematic examples, girls who developed their first signs of puberty at the ages 

of 11 or 19 lay in the middle of a continuum between typicality and exceptionality. This 

Figure 2.1. A Non-Specific Bell (Gaussian) Curve. 
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situation explains the somewhat inconsistent medical literature on precocity outlined 

above. In boundary cases, labels of typicality or exceptionality were determined on a 

case-by-case basis and influenced by factors ranging from a child’s class or 

environment to the predisposition of any medical practitioner who wrote up their case 

for publication. The use of statistical approaches in the form of the bell curve evidently 

did not clarify distinctions between ages of typical and atypical menarche, but instead 

problematised them by presenting statistical distribution as a continuum. As Georges 

Canguilhem argues, in his seminal text on the concept of ‘normality’, the ‘establishment 

of one of Quetelet’s curves does not solve the problem of the normal for a given 

characteristic … [S]tatistics offer no means for deciding whether a divergence is normal 

or abnormal’.
72

 

 

This analysis has firmly moved away from older scholarly claims that ‘the Victorians 

retained the traditional notion of an abrupt transition from childhood to adulthood’.
73

 It 

has demonstrated that the rise of statistical notions of ‘normality’ resulted in medical 

authors problematising rather than clarifying the question of child-adult age boundaries. 

Medical texts highlighted the problems of using menarche as a single sign of sexual 

maturity because menstruation did not always mark a capacity for reproduction and 

because focusing on menarche neglected other aspects of puberty, particularly the 

capacity for pleasure and the ability to comprehend sex. Although many medical 

authors used average ages of first menstruation in their writings on puberty, because 

menarche was relatively straightforward to pinpoint, they generally did so with caution. 

Statisticians, popular medical journals, physiology books and forensic medicine 

textbooks all highlighted the unreliability of averages. They also used statistics to 

emphasise the range of ages at which puberty could occur and the lack of clear-cut 

divisions between ‘normal’ and ‘abnormal’ ages of puberty. Overall this section has 

shown that puberty was conceptualised as a lengthy and variable process, which raises 

doubts about the extent to which it could be utilised to determine an inflexible two-tier 

legal age of sexual consent. This issue will be examined in the next section of the 

chapter. 
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Redefining the Lines: Sexual Consent 

To this point, the chapter has demonstrated that mainstream medical texts and journals 

often emphasised that there was a significant degree of variation in the ages at which 

boys and especially girls reached puberty. Such tolerance of ambiguity did not fit easily 

with the rigid requirements of age-of-consent legislation. As Stephen Robertson notes, 

‘different individuals experienced [menstruation and puberty] at different ages – a fluid 

situation at odds with the arbitrary line drawn by whatever age was incorporated into 

law’.
74

 Although the next chapter argues that the age of consent was a carefully 

negotiated decision, rather than an ‘arbitrary’ one, Robertson is correct in noting the 

apparent incompatibilities between medical and legal definitions of the boundary 

between childhood and adulthood. This section considers such incompatibilities and 

demonstrates how medical ideas about puberty were reframed to suit legal requirements, 

specifically age-of-consent legislation. It focuses on medical literature in order to 

consider how medical theories about sexual consent compared with theories on sexual 

maturity, as the next chapter examines more practical medical roles in shaping sexual 

consent laws. 

 

The section identifies two key trends in medical efforts to participate in debates about 

sexual consent: firstly, medical practitioners often adapted ideas about puberty by 

referring either to single or two-tier ages of sexual maturity in order to suit the more 

rigid boundaries between childhood and adulthood required in legislation; secondly, 

they often restricted their recommendations to the physiological aspects of consent. The 

latter trend can be related both to the somatic notion of sexuality in the period and to the 

greater ease with which medical practitioners could carve a sphere of legal ‘expertise’ in 

relation to physiology than psychology. However, the analysis also shows that such 

trends were general rather than absolute. Medical practitioners operated within 

legislative frameworks with a degree of autonomy by utilising ideas about ‘normal’ 

puberty selectively to support their various positions on legislative change. The variable 

nature of medical ideas about puberty meant that authors could draw upon a range of 

statistical interpretations of ‘normal’ or typical sexual development, so long as they 

fitted the requirements of the law for a relatively rigid definition of adulthood. Such 
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reframing of medical ideas for the legal sphere provides further evidence to support the 

overall claim of this thesis, that medical influence was negotiated rather than inherently 

dominant.  

 

It is not entirely clear why certain medical authors sought an input on the subject of 

sexual consent legislation, or why medical practitioners who drew on the same 

statistical studies gave different recommendations about the age of sexual consent. 

There was little opportunity for divisions along specialist lines, as most of the medical 

practitioners who weighed in on the question of sexual consent were generalist surgeons 

and physicians. No ‘alienist’ or psychologist in the period even attempted any input on 

the subject. This absence was partly because discussions of puberty in general focused 

on the body and partly because medico-legal ‘expertise’ on the mind was still contested 

by the law. For example, the late-nineteenth century was marked by debates about 

whether the insanity defence was a matter of ‘common sense’ or science.
75

 Conversely, 

physiology was readily accepted in the courts and in Parliament as a scientific matter. 

Medical authors’ stances also varied little according to the expected markets for their 

work. Although Lucy Bland argues that The Lancet promoted the cultivation of purity at 

home rather than through the law whereas the BMJ ‘called for immediate legislation’, 

there were significant distinctions between the recommendations on sexual consent 

legislation made by contributors to the same journals.
76

 An explanation for the varied 

medical advice about sexual consent seemingly lies not in any logical division along the 

lines of specialism or target readership, but rather in practitioners’ personal motivations 

and professional experience. Such motivations are the hardest to reach, but this section 

considers how medical authors’ work within and outside medical practice shaped their 

individual ideas about sexual consent where possible. It highlights how professional 

experience as wide-ranging as anthropometric work and employment as Justices of the 

Peace could influence medical stances on sexual consent legislation and thereby inform 

medical authors’ selective interpretation of statistical studies about puberty.
77

 

 

                                                 

75
 For example see James Crichton-Browne, ‘A Lecture on Responsibility and Disease’, The Lancet, 4 

August 1888, 195-200, p. 196; Roger Smith, Trial by Medicine: Insanity and Responsibility in Victorian 

Trials (Edinburgh: Edinburgh University Press, 1981). 
76

 Lucy Bland, Banishing the Beast: English Feminism and Sexual Morality 1885-1914 (London: 

Penguin, 1995), pp. 58-59. 
77

 See also Chapter Three for a discussion of some of the practical networks between medical 

practitioners and groups that promoted legislative change, which shows that medical views on the age of 

consent could vary according to the groups with which they associated themselves. 



104 

 

The notion of sexual consent, at least in the context of age-of-consent debates, was 

grounded more in medical ideas about maturity than behaviour. In 1908, the Royal 

Commissioners on the Care and Control of the Feeble-Minded referred retrospectively 

to the motives for the 1885 CLAA, stating as follows: 

What should be the law? I think an answer is to be found in the precedents of the 

criminal law concerning offences upon children of tender age who presumably 

cannot give an intelligent consent or who, on grounds of public policy, ought not 

to be allowed to consent to their own defilement. Their immaturity, their 

inexperience, and their weakness of mind or body call for protection, and the 

law in response imposes upon them a statutory disability to give their consent ... 

The power of consenting to unlawful defilement … on the grounds stated has 

been taken from girls under sixteen.
78

 

This statement draws attention to a common contemporary trend of describing the 

‘power’ to consent as being ‘taken away’ from girls under the age of consent rather than 

being given to those above it.
79

 This language is a significant part of understanding what 

consent meant in the context of late-nineteenth- and early-twentieth-century legislation, 

as the age of consent did not represent a recommended or appropriate age for sexual 

activity. Instead, below the legal age of consent, girls were considered incapable of 

consenting or lacked the ‘power’ to consent. Emphasis on ‘incapacity’ was also echoed 

in medical and feminist literature of the period.
80

 As James Kincaid notes, ‘the age of 

consent … establishes even more firmly at the center [sic] of the child a kind of purity, 

an absence and an incapacity, an inability to do’.
81

 The capacity to consent to sexual 

activity was therefore linked more to medical ideas about ages of puberty, in terms of 

competence, than to the higher recommended ages for sexual activity at marriage.  

 

Sociologist Matthew Waites notes that there are multiple ‘kinds of competence’, some 

of which are more social than medical.
82

 Louise Jackson has similarly observed that 

discussions about the age of consent in 1885 raised ‘three central questions: When, in 

sexual terms, did a girl become a woman? What was the difference between girl child 

and woman? What marked the transformation? Answers were discussed in terms of 
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physical, mental, social and moral development’.
83

 Jackson’s claims are supported by 

the Royal Commissioners’ comments, cited above, about ‘immaturity … inexperience, 

and … weakness of mind or body’ as forms of competence. As capacity was such a 

varied concept, it is important to consider exactly which kinds of competence were 

relevant or of interest to medical practitioners. ‘Inexperience’ was a form of social 

competence, but medical ideas about puberty had relevance to certain important 

competencies such as the bodily capacity to engage in or resist sexual activity and the 

mental capacity to understand sexual activity. However, this chapter goes on to show 

that many medical practitioners kept to the subject of physiological rather than mental 

development unless they were promoting higher ages of sexual consent. Such 

conclusions have parallels with those drawn above about medical literature on puberty, 

which was similarly grounded in the principles of physiology. 

 

One of the main focal points of medical literature on sexual consent was physiological 

development, which ties in with the issues of physical ‘immaturity’ and ‘weakness of … 

body’ cited above. The majority of such literature focused on links between female 

puberty and the law, but male development and ages of sexual consent were not entirely 

ignored. Some journal articles and textbooks made efforts to relate male puberty to the 

law by arguing that, although the typical male did not reach sexual maturity until above 

the age of 14, it was possible for a boy to achieve and sustain erections at an earlier age. 

These comments were made in relation to the rule that a boy under the age of 14 was 

impotent in law, therefore could not be charged with rape. The BMJ commented in 1878 

that ‘[a]t present, there is a presumption of law that a boy under fourteen is incompetent. 

This has been shown by experience to be false in fact’.
84

 As Taylor similarly 

complained over 30 years later: 

[A] boy under the age of fourteen years is presumed in law to be incapable of 

committing a rape … the law presumes him to be impotent. Recorded cases, 

however, show that boys of this age are not always impotent. Instances of 

precocious puberty are, it is well known, very frequent.
85

  

In the context of boys, medical authors drew upon and emphasised the commonality of 

‘precocious puberty’ and the variability of puberty ages in order to challenge the 

existing law. It is significant that they were ultimately unsuccessful in achieving any 
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changes.
86

 Medical practitioners and authors needed to adapt their ideas about puberty 

to fit more rigid legal requirements and were more successful in doing so in the context 

of female victims than male offenders. 

 

On the subject of female puberty, the ideas outlined in the chapter’s first section were 

often reframed in the legal context. The same journals that published articles 

questioning the representativeness of average ages of puberty, as discussed above, also 

published articles in the 1880s that drew upon the exact same averages in the context of 

sexual consent debates. Despite the problematic nature of statistics, ‘normal’ or typical 

patterns of development were deemed to have a particular relevance to discussions 

about sexual consent because the law was grounded in a notion of protecting the 

majority. In an important article published in The Lancet in August 1885, Frederick 

Lowndes discussed ‘what, medically speaking, should be the limits of age in the Bill 

now before Parliament’.
87

 Like most medical practitioners who wrote on sexual consent 

Lowndes was a generalist, although he had some experience as a surgeon to the 

Liverpool Lock Hospital and Liverpool Police. Such experience may have informed his 

decision to seek an input on the subject of age-of-consent legislation and to take a 

protectionist stance. However, Lowndes’s writings drew less on his experience with 

victims of sexual crime than they did on the texts and statistical studies outlined above. 

He came to the conclusion that: 

Most surgeons who have had these cases brought to their notice will agree that 

carnal knowledge of a girl under the age of puberty is a cruel outrage, which 

ought to be considered a felony and severely punished. Now, what is the most 

usual age of puberty in females judging from the commencement of 

menstruation? In Taylor’s “Medical Jurisprudence” third edition, p. 295, I find it 

given as fifteen years. Perhaps in this country the most frequent age for the 

commencement of menstruation may be taken at fifteen years … It appears to 

me, therefore, that in demanding the age of fourteen as the limit of the felony 

clause we are making a perfectly reasonable request, one which is fully 

warranted by the above statistics and our present experience. In fact, if anything, 

the age is too low, and might be made fifteen if the object of the Bill is to 

prevent the repetition of cruel outrages.
88
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His reference to sex below the age of puberty as a ‘cruel outrage’ reflects Taylor’s 

work, which referred to such an ‘outrage’ as being ‘morally and physically’ injurious.
89

 

However, medical literature on age-of-consent legislation focused on the latter type of 

injury and on the immature body rather than mind. Although Lowndes recognised the 

range of ages at which puberty could occur and cited the statistical distribution found by 

researchers such as Hogg, he still used the average age of 14 or 15 as the recommended 

upper limit of the felony clause. He wrote that: 

All these opinions and statistics accord, as it appears to me, with present 

experience, instances of precocity, though frequent, being still the exceptions 

which prove the rule. And it must not be forgotten that the cases of exceptionally 

late menstruation more than counterbalance those exceptionally early.
90

 

Lowndes’s article provides an important illustration of how medical ideas were adapted 

to fit legal demands for a ‘hard and fast line of demarcation’ between ‘childhood and 

manhood’, in the words of Hugh Gamon’s 1907 work on The London Police Court 

Today & Tomorrow.
91

 Although the first section of this chapter demonstrated that 

average ages of puberty were widely dismissed as unrepresentative in medical literature, 

Lowndes utilised them as recommended ages for the felony clause because of the 

requirements of the law. His dismissal of cases of precocity as ‘exceptions’ is also 

significant in the light of Taylor’s comments about boys cited above, which emphasised 

the common nature of precocity in order to reject the legal claim that a boy under the 

age of 14 was always impotent. The concept of precocity itself was evidently flexible 

and could be shaped both to the demands of the law and to the agenda of the individual 

drawing upon it. This conclusion is further supported in the next chapter, which 

demonstrates that the concept of precocity was also utilised selectively by members of 

the House of Lords and Members of Parliament.  

 

A single contributor cannot be considered representative, but Lowndes was not alone 

and other medical practitioners applied problematic statistical averages to the age of 

sexual consent. This approach was also used in the context of the misdemeanour clause, 

despite its higher limit. Ten years later after Lowndes’s article, The Lancet’s Liverpool 

correspondent stated that ‘[a]s it is well known that the majority of females do not attain 

puberty till the age of fifteen, the provisions of the more recent Act have reasonable 
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grounds for their enactment’.
92

 This correspondent was referring to the misdemeanour 

clause of the 1885 CLAA, which had removed consent as a defence for carnal 

knowledge of girls under 16 years old. The next chapter’s analysis of medical roles in 

Parliament shows that Dr Farquharson, the only medical Member of Parliament 

involved in age-of-consent debates in 1885, also referred to average ages of menarche. 

The ‘grey areas’ between adulthood and childhood, which were a prominent part of 

medical literature on puberty, were thus largely removed in the legal sphere both in 

theory and in practice.
93

 

 

The only exception to this general medical emphasis on averages was Charles Roberts, 

whose statistical discussion of the ‘law of error’ cited in the chapter’s first section was 

part of an article on proposed age-of-consent legislation. While his approach differed 

from the bulk of medical literature on sexual consent laws, it was not out of place in the 

wider context of medical authors selecting the aspects of physiology that supported their 

personal attitudes to sexual consent. Roberts stated that: 

[J]udging from the physiological facts, the girls [of fifteen] who have attained to 

the physical maturity of boys of from seventeen to nineteen years of age and to 

the functional maturity of womanhood will probably prove very troublesome 

wards of the state, and some disagreeable or unfair litigation and punishment 

may result from the adoption of the Bill in its present form.
94

  

In this extract Roberts considered the issue of menarche, which he referred to as the 

‘functional maturity of womanhood’, and drew upon his knowledge of the different 

growth rates of boys and girls. Roberts based his article on development ‘curves’ rather 

than statistical averages, which was possible because he opposed legislative change. He 

therefore had no need to recommend ages for the two-tier sexual consent law, in which 

case ‘hard and fast’ lines would have been required.
95

 Roberts’s opposition to the 1885 

CLAA was seemingly grounded in his anthropometric experience and consequent close 

knowledge of gender differences in sexual development rates. He justified his 

opposition on the basis of concerns about boys being seduced by physically mature 

younger ‘girls of the lower classes’ and then being prosecuted unfairly.
96

 His reasons 
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were thus both social and medical, as they linked to broader contemporary anxieties 

about issues such as precocity and blackmail. Although all medical authors framed or 

reframed their discussions of puberty and sexual development for the legal sphere, the 

exact nature of their physiological claims evidently varied depending on the argument 

that each author wanted to put forward. 

 

In addition to the use of average ages of puberty, there was a general trend for medical 

writers to focus on its physiological aspects. Although some medical journals reported 

on relevant moral and social issues, they were less common than those written by 

authors who self-limited their recommendations to the subject of physiology alone. 

Even medical practitioners who linked sexual consent to moral issues such as juvenile 

prostitution generally related such comments to the subject of physical maturity. In 

1885 M. J. Hastings Stewart, the resident medical officer of a Lock Hospital with a 

particular interest in using sexual consent legislation to prevent prostitution and 

venereal diseases, wrote a report in BMJ which linked the age of prostitutes’ seduction 

to physiological models of development. He stated that: 

[I]t is between the ages of 17 and 18 especially that girls are apt to succumb to 

the false attractions of a ‘gay life’ … Why not recognise at once the 

physiological immaturity of the girl up to the age of 18, and, if possible, beyond 

it, namely, that of 21?
97

  

Stewart claimed that the upper age of physiological maturity matched that at which girls 

were most likely to ‘fall’. He selected the upper age parameters of ‘normal’ 

physiological maturity, which corresponded to the oldest ages cited for healthy 

menarche, to promote a higher age for the misdemeanour clause. Like many other 

medical authors, he emphasised a single age for sexual maturity that supported his own 

agenda.  

 

In the years following the 1885 CLAA, other medical writers similarly linked juvenile 

prostitution with physiology to promote a higher age of sexual consent. When The 

Lancet supported a motion to suppress juvenile prostitution, made at the 1899 Brussels 

Conference on the Prevention of Syphilis, it noted the following reasons for doing so: 

[T]he Criminal Law Amendment Act of 1885 raised the “felony age” to 13 years 

and the ‘misdemeanour age’ to 16 years. Such, however, is the persistence of 

vice and the depravity of human nature that, in spite of this law and in spite of 
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police vigilance, girls of 16 years of age and under are to be seen nightly in the 

streets of large towns and cities; their appearance and manners showing them to 

be, though young in years, yet hardened in vice. Bearing in mind that the 

commencement of menstruation does not take place in the large proportion of 

females till the age of 15 years and, in many cases, not till a later age, there is 

every reason to try to prevent so far as is possible girls from beginning so hateful 

a life at least before the age of 18 years.
98

  

This editorial’s statistical claims about ages of ‘commencement of menstruation’ were 

technically accurate. However, it focused on the ‘many cases’ of menarche that 

occurred after the age of 15 rather than the ‘many cases’ that occurred before the age of 

15. The statistical distribution of menarche would certainly have been known by The 

Lancet editor, particularly as Roberts’s high-profile work had been published in the 

journal the previous decade. It therefore seems reasonable to claim that the statistical 

skew of this article was a deliberate editorial decision to promote the journal’s agenda 

relating to changing the law surrounding juvenile prostitution, which included the 

possibility of raising the age of consent to prevent it. Medical literature on sexual 

consent legislation evidently was not homogeneous but there were similarities in 

medical writers’ and journal editors’ careful use of physiological concepts that validated 

their own arguments. When compared to the complex medical ideas about puberty 

outlined in the first section of this chapter, most of these arguments can be viewed as 

simplifications in response to legal requirements or to promote specific agendas.  

 

Physical strength was a second aspect of bodily (in)capacity which had relevance to 

medicine. Although weight gain was never cited as a primary feature of sexual 

development, it was an issue of some importance in the context of age-of-consent 

legislation. Girls over the age of consent needed to show signs of resistance for a 

successful court case. It was presumed in law that younger girls were either ignorant of 

the act, therefore did not understand that they should resist, or too physically weak to be 

capable of resistance. The mental and physical strength to resist a sexual assault was 

therefore an important legal aspect of capacity, particularly for females. However, the 

subject of weight gain was given far less attention in medical literature on sexual 

consent than the issues related to puberty discussed above. Only Roberts paid attention 

to general bodily growth, as part of his anthropometric approach and knowledge of 

development ‘curves’. He provided further physiological evidence to oppose legal 
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changes by claiming that ‘as far as body growth determines maturity, a girl of twelve 

years of age (the youngest age referred to in the Criminal Law Amendment Bill) is 

equal to a boy of fifteen years and a half’.
99

 He also explicitly linked girls’ weight gain 

and bodily growth at puberty to ‘rapid changes in the mind and social habits, changes 

which indicate greater maturity of girls within their own sphere of life than in boys of 

corresponding ages’.
100

 Despite touching on issues of mental development, he was very 

careful to claim that his discussion was purely physiological so that it did not challenge 

parliamentary authority. He wrote that: 

[W]hether girls of the lower classes, whom the new law is specially designed to 

protect, who have attained to the age and conditions of puberty, are or are not 

capable of judging of their relations to the other sex, or at what age (if it ever 

arrives) such wisdom is developed, I am unable to form an opinion … This, 

however, is a question for Parliament to decide.
101

  

Despite being unusual in his use of statistical distributions and broad opposition of 

reform, Roberts was representative of wider medical literature in his focus on bodily 

development and deference to the law. Like many of his peers he used physiological 

justifications for his opinions and emphasised the importance of scientific aspects of the 

age-of-consent question, without ever claiming that they were the only criteria for 

competency.  

 

The analysis to this point has focused on medical discussions of physiology in 

consequence of the emphasis that was placed on the body, particularly the sexual body, 

in medical literature on sexual consent. Although psychological issues were considered 

by medical practitioners in other legal contexts, such as insanity pleas in court, they 

were rarely addressed in the context of sexual consent debates. A few medical authors 

touched upon psychological aspects of consent but avoided in-depth discussion of social 

issues such as sexual experience or precocious sexual behaviour, at least in the context 

of proposed age-of-consent legislation. Instead, they made occasional reference to 

mental immaturity in terms of a lack of capacity to understand sex under the 

recommended age of sexual consent. In 1885, Lowndes wrote that: 

In asking that the age of sixteen should be the limit of the misdemeanour clause 

nothing can be more just, since it would be affording the protection of the law to 

many immature girls whose consent could only be given in sheer ignorance of 
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what they were doing. Here, again, there are many forcible reasons for extending 

the age to eighteen.
102

  

Notably, on the basis of psychological immaturity, Lowndes recommended a higher age 

of consent than he did on the basis of physiological immaturity as noted above. This 

approach tied in with a later statement made in the BMJ in 1912, regarding the White 

Slave Traffic Bill, that ‘psychical development is later than physical, so from a psycho-

physical point of view “responsibility” cannot be said to be obtained before physical 

growth is complete’.
103

 As psychical maturity was expected to follow physiological 

maturity, medical authors typically referred to mental development when they were 

trying to promote higher ages of sexual consent. Stephen Robertson claims that this 

approach was international in the early-twentieth century: 

[B]y 1920, Anglo-American legislators had responded by increasing the age of 

consent to 16 years, and even as high as 18 years. While those ages were well 

beyond the normal age of menstruation, proponents justified them on scientific 

grounds that psychological maturity came later than physiological maturity.
104

 

However, such approaches were exceptions rather than the rule in the medical texts and 

journals studied for this thesis. Although the body was a focus of medical literature on 

puberty and sex in general, this emphasis was seemingly even greater in medical 

literature that commented on legal issues relating to consent. 

 

This section has indicated that contributors to medical journals used physiology 

selectively to support their positions on the law, most commonly by claiming that 

average ages of menarche were typical or representative. As the first section of this 

chapter showed, such an approach had been widely discredited in other medical writings 

on puberty. Medical practitioners also self-limited the remit of their ‘expertise’ by 

focusing on physiological matters in the legal sphere, even more so than elsewhere. 

Medical writers less commonly touched upon the issue of mental capacity, which was 

not an inherently medical issue and was problematically interwoven with social 

questions about knowledge and experience. These conclusions, although drawn mainly 

from debates about sexual consent in the 1880s, were applicable to the period as a 

whole. Although campaigns to raise the age of sexual consent continued into the early-

twentieth century, when psychiatry and psychology were gaining more recognition as 
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areas of medical specialism, medical journals only discussed mental capacity 

sporadically and continued to ground their discussions of juvenile prostitution in 

physiology. Perhaps most importantly, this analysis has reinforced the overall thesis 

claim that medicine needed to negotiate its place in the legal sphere. Medical ideas on 

sexual consent had to fit the requirements of legislative frameworks, particularly the 

need for a ‘hard and fast’ definition of the age of adulthood.
105

 However, medical 

practitioners also had a degree of autonomy and operated within such frameworks to 

their own ends which varied from promoting higher ages of consent to opposing legal 

change.  

 

Conclusions 

This chapter has shown that Victorian and Edwardian medical notions of ‘normality’, in 

the sense of typicality, were not inherently ‘normalising’ in the Foucauldian sense.
106

 

Although there were overlaps between the issues of ‘normal’ and ‘ideal’ in the context 

of menstruation ages, medical authors were amongst the first to problematise their own 

claims about statistical typicality and the hazy parameters of ‘normal’ sexual 

development. There is therefore little evidence in the context of medical studies of 

sexual development to support historiographical claims, as typified by Christopher 

Lawrence, that medicine constructed the ‘Victorian world’ through ‘defining and 

demonstrating normality’.
107

 Conversely, medical notions of ‘normal’ or average sexual 

development did not have consistent or unmediated influence throughout all spheres of 

the ‘Victorian world’. Not only did medical authors emphasise the limited value of 

statistics on menarche, but writers commonly reframed their ideas about sexual 

development for the purpose of seeking influence in new spheres such as the legal. 

These attempts were not without some degree of success, at least on a theoretical level, 

as medical authors successfully adapted to different frameworks of thought.  

 

These conclusions have implications for the rest of the thesis. Most crucially, they 

demonstrate that medical authors had no automatic right to influence in the legal sphere, 

an issue which is relevant to the parliamentary and judicial contexts studied in 
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subsequent chapters. The chapter has also raised some broader issues about the place of 

medical practitioners and medical ideas in the period under study, as some medical 

writers sought to inhabit a range of social and professional worlds. Despite their 

influence not being automatic, many medical authors evidently wanted some input on 

questions relating to sexual consent. The next chapter will question whether medical 

practitioners were successful in achieving the desired influence in the judicial sphere, 

either directly or indirectly.  
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3. 

 

‘A Long and Weary Road’: Legal Changes in the Age of Sexual 

Consent
1
 

 

“Great God!” they cried, “What has this blabber done?” 

“Blazoned the sin of Modern Babylon” 

“To all beneath the never-setting Sun!” … 

Time-honoured institutions at stake; 

The Brothels, so long sacred to the rake; 

The Vested Interests began to quake. 

G. Massey, ‘Greeting to W. T. Stead’, 1886.
2
 

 

Gerald Massey’s 1886 poem ‘Greeting to W. T. Stead’ is part of an extensive literature, 

both historical and historiographical, that describes how Stead’s 1885 ‘Maiden Tribute 

of Modern Babylon’ articles apparently forced a complacent English Parliament to raise 

the age of sexual consent for young girls. The compelling Pall Mall Gazette exposé of 

the ‘white slave trade’ has dominated scholarship on Victorian age-of-consent 

legislation.
3
 In consequence of this focus on Stead’s campaign and the extra-

parliamentary pressure associated with it, few historians have attempted to go beyond 

describing the 1885 Criminal Law Amendment Act (CLAA) as a ‘compromise’ 

between campaigners who sought high and low ages of consent. Deborah Gorham is 

representative of this trend in describing the legislation as ‘a compromise between 

widely divergent points of view’ in its use of 16 as the upper limit of the misdemeanour 
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clause.
4
 Although contemporaries also commonly used the term ‘compromise’ to 

describe the 1885 CLAA, it would be a mistake to consider that the nature of age-of-

consent legislation is sufficiently explained by such a vague term.
5
 This chapter seeks to 

disentangle the different aspects of the ‘compromise’ or negotiation, with particular 

attention to processes of medico-legal interaction. Its aim is not to answer the question 

of ‘why was legislation passed?’ but rather to provide a case study of one, of many, 

processes that contributed to the ‘compromise’.
6
 It thereby emphasises the importance 

of understanding historical law-making on both micro- and macro-levels, while also 

reinforcing claims made throughout the thesis about the negotiated nature of medical 

roles in shaping the law on sexual consent.  

 

There were many influences on Victorian and Edwardian sexual consent legislation, as 

wide-ranging as: perceived increases in sexual crime; slow redefinitions of key 

concerns, such as incest; and the increasing tolerance of state intervention, particularly 

with respect to childhood.
7
 However, the chapter focuses entirely on medical roles in 

law-making in order to avoid restrictive questions about the ‘most’ or ‘least’ influential 

forces. As sociologist Nick Lee notes, it is important that policy is not viewed as simply 

‘the settling of dust after the battle of beliefs has been won, and … a reflection of the 

new “‘dominant discourse’”’.
8
 The chapter instead focuses on medicine as a ‘non-

dominant discourse’ and its negotiations with higher-profile reforming bodies, in order 
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to understand some of the processes by which frameworks of thought about sexual 

consent legislation were developed and propagated. It shows that, in addition to some 

direct medical roles in law-making outside and inside Parliament, reformers and 

Members of Parliament (MPs) drew upon medically-based ideas about bodily and 

mental maturity. However, medical roles were not straightforward. The chapter’s 

arguments support sociologist Matthew Waites’s comments that ‘policy-makers and 

politicians have strategically and selectively employed “science” in the public sphere to 

manage conflicts over age of consent laws’.
9
 It also notes that, in line with conclusions 

drawn in the previous chapter of this thesis, medical practitioners and reformers alike 

constructed medical ‘expertise’ in terms of physiology and adapted ideas surrounding 

puberty to support their own agendas. The differences between medical and law-making 

professions thus were not as clear cut as first appears. Medico-legal and medico-moral 

frameworks of thought were grounded in common interests and negotiated spheres of 

‘expertise’, often from long-term interactions and networks of exchange. Physiology 

also was not cut off from broader social and moral anxieties, but rather was inextricably 

bound together with them. 

 

In order to present these arguments the chapter first examines interactions between 

medical practitioners and extra-parliamentary pressure groups, particularly those which 

promoted legislative change in the 1880s. It then considers medical roles in shaping 

legislative change through case law and the courts, as a bridge between extra-

parliamentary groups and Parliament. Finally, the chapter focuses on the use of medical 

concepts within Parliament. The question of age is central to the following analysis, as 

it is to the whole thesis. The main pieces of legislation to be examined will therefore be 

those in which the age of sexual consent was altered: the 1875 Offences Against the 

Person Act (OAPA) in which the carnal knowledge of girls was classified as a felony if 

they were under the age of 12 (raised from 10) and as a misdemeanour if they were 

under the age of 13 (raised from 12); the 1880 CLAA, in which consent was removed as 

a defence for prisoners who committed indecent assaults against boys or girls under the 

age of 13; and the 1885 CLAA, in which the aforementioned felony clause for carnal 

knowledge was raised to 13 and the misdemeanour clause was raised to 16.
10

 The 1908 
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Punishment of Incest Act is also considered because it had some age-based elements 

and included lineal relationships such as father-daughter or uncle-niece incest, even 

though the law was primarily passed to criminalise incest between consenting adults 

because children were already protected by the 1885 CLAA.
11

 The law surrounding 

incest is therefore included in the chapter when questions about age or parental 

authority were raised in debates, but it is not a focus of the analysis. As in the previous 

chapter’s discussion of sexual consent, the focus of this chapter inevitably falls on the 

1885 CLAA due to the proliferation of literature and debates surrounding its passage. 

Most age-of-consent legislation and anxieties about incest also focused on girls, with 

the exception of the 1880 CLAA.
12

 The analysis therefore concentrates on sexual 

consent legislation for female victims of sexual crime. However, it makes occasional 

reference to age-based concerns surrounding male victims and offenders where relevant, 

as in debates about the capacity of boys under the age of 14 to commit rape and the 

1885 Labouchère amendment to the CLAA which criminalised ‘gross indecency’ 

between males. 

 

Pressure: Medicine and Morality 

According to Frank Mort in Dangerous Sexualities: Medico-Moral Politics in England 

since 1830: 

In July 1885 the Salvation Army launched a nationwide purity campaign. In less 

than three weeks the army gathered nearly four thousand signatures for a petition 

demanding a new Criminal Law Amendment Act, raising the age of consent to 

eighteen … Yet one grouping was conspicuously absent from these campaigns. 

The medical profession did not contribute to the new crusades, nor was there 

                                                 

11
 The popular notion that incest legislation was promoted by turn-of-the-century eugenicist concerns 

about the health of offspring from consanguineous marriages has been convincingly dismissed in the 

historiographical literature, which instead emphasises the role of moral anxieties about one-room housing 

and the severance from ecclesiastical definitions of incest resulting from the 1907 Deceased Wife’s Sister 

Act; Victor Bailey and Sheila Blackburn, ‘The Punishment of Incest Act 1908: A Case Study of Law 

Creation’, Criminal Law Review (1979), 708-18. For another discussion of the legislation’s causes see 

Sybil Wolfram, ‘Eugenics and the Punishment of Incest Act 1908’, Criminal Law Review (1983), 308-16. 

For an example of a scholar who links the 1908 Incest Act to sexual offences against children, thus 

supports this chapter’s claim that the law had some age-based aspects even though it was not driven by 

the question of age, see Adam Kuper, ‘Incest, Cousin Marriage, and the Origin of the Human Sciences in 

Nineteenth-Century England’, Past and Present 174 (2002), 158-83, p. 182. 
12

 The age of consent for male heterosexual intercourse did not match that for girls until 2001; Mark 

Clapson, Routledge Companion to Britain in the Twentieth Century (Oxford; New York: Routledge, 

2009), p. 65. Indecent assault legislation also was not adapted to match carnal knowledge charges, at the 

age of 16 for boys and girls, until 1922; Louise A. Jackson, Child Sexual Abuse in Victorian England 

(London: Routledge, 2000), p. 14. 



119 

 

any resurrection of the medico-moral alliance. The balance of forces around 

sexuality had definitely shifted.
13

 

This claim that medicine was ‘conspicuously absent’ from campaigns represents a 

broader scholarly trend, as historians have hitherto paid little attention to the roles of 

medical practitioners in promoting or shaping age-of-consent legislation. George 

Behlmer, for example, dismisses the role of medical practitioners by stating that ‘private 

philanthropy, not the medical profession was directing the late-nineteenth-century 

campaign against child abuse’.
14

 However, such approaches overlook the ways in which 

medical practitioners were involved in and supported extra-parliamentary pressure 

groups in promoting legislative change. This section examines the medico-moral 

networks by which ideas about sexual consent were exchanged and shaped. It shows 

that medical practitioners were more directly involved in many extra-parliamentary law-

making processes than historians have recognised. However, medical practitioners did 

not form their own pressure groups and generally worked within the parameters set by 

other extra-parliamentary bodies. The section’s analysis also demonstrates that medical 

ideas were picked up and used by reformers, but that such ideas were used selectively 

and not always in the way that medical authors originally intended. Medical ideas were 

deemed sufficiently valuable to be drawn upon widely by different groups, although 

they were not imposed ‘from above’ by a coherent medical profession. Medical roles 

need to be studied and understood rather than dismissed as non-existent or negligible.  

 

Pressure group crusades for higher ages of sexual consent have been widely discussed 

in scholarly literature and therefore will not be considered here in any detail. However, 

it is worth noting that there was no single pro-legislation movement but rather a 

metropolitan and provincial ‘coalition of forces’ such as: the Ladies’ National 

Association for the Repeal of the Contagious Diseases Act (LNA); the Moral Reform 

Union (MRU); the National Vigilance Association (NVA); the Salvation Army (SA); 

the Social Purity Alliance (SPA); Nonconformist religious groups and clergymen; and 
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the National Society for the Prevention of Cruelty to Children (NSPCC).
15

 Although 

these groups were unified in their pressure on government for age-of-consent and incest 

legislation, they had internal differences and a variety of agendas. Jeffrey Weeks notes 

that there were ‘two separate but overlapping strands in the social-purity alliance’, those 

who viewed legislation as a means to enforce morality and those who promoted 

freedom of choice.
16

 Internal divisions of this kind meant that social purity 

organisations were relatively receptive to medical thought in the long term, but there 

was some discord between reformists who promoted personal freedom and medical 

practitioners who supported the state regulation of prostitutes through the 1860s 

Contagious Diseases Acts (CDAs).
17

 Within the ‘coalition of forces’ to promote 

legislative change, individuals and organisations also did not necessarily seek the same 

balance of protection and/or control. Social purity campaigners such as Ellice Hopkins 

emphasised the need to control girls’ morality at the ‘dangerous years’ of 16 and 17, 

whereas others emphasised that their motive was child protection.
18

 One group of first-

wave feminists stated that ‘we quite refuse to call such little victims “prostitutes” or 

“harlots,” as does Miss Hopkins. They are not the sinners, but the villains who outrage 

them’.
19

 Despite their differences, both main strands within the social-purity alliance 

worked with medical practitioners and used medical rhetoric from the 1880s onwards.  
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Some medical practitioners had long-term links with pressure groups that predated the 

specific agenda of legislative reform. The most common links of this kind were with 

religious organisations, thus there were personal as well as professional motives behind 

medical activism. For example, Elizabeth Blackwell’s first-wave feminist and Christian 

principles led her to a role as a founding member of the feminist and social purity group 

the MRU in 1881.
20

 Blackwell continued to be a prominent part of the MRU and was 

still publishing pamphlets with them, to promote rescue work rather than the ‘state 

regulation of vice’, in the 1890s.
21

 The MRU was unusual in bridging the strands 

described by Weeks, as it was a social purity group which also promoted the feminist 

principles of personal freedom. As already noted in Chapter One of this thesis, 

Blackwell’s literature on precocity fitted well with general social purity principles and 

may have guided her involvement in and positive reception by such an organisation. It 

was also only possible for Blackwell to work closely with feminist and moral groups 

because she had long opposed the CDAs. The original motives for this medico-moral 

collaboration related more to issues surrounding prostitution than child protection, but 

prostitution also had some relevance to sexual consent laws.
22

 As shown in the previous 

chapter and in the analysis of parliamentary debates below, discussions about when girls 

succumbed to prostitution were part of debates about the age of sexual consent. The 

MRU was also a part of the wider ‘coalition of forces’ that put pressure on government, 

as it openly supported and provided information for W. T. Stead’s exposé of the ‘white 

slave trade’ and advocated the introduction of harsher penalties in the 1885 CLAA.
23

 

 

Blackwell’s relatively prominent role in the MRU and general reforming zeal, even if it 

was not explicitly targeted at sexual consent legislation, were not typical of the 

Victorian medical profession. However, many other medical practitioners of the period 

made early links with smaller moral organisations. Many of these organisations joined 

the ‘coalition of forces’ to promote legislative change, even if only at local levels. The 

1882 Report of the London Young Women’s Institute Union and Christian Association 

commented that ‘[o]ur warm acknowledgments are offered for the gratuitous medical 
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assistance of Dr. Heywood Smith and Dr. Gilbart Smith, whose services are always felt 

to be invaluable to the Association’.
24

 This small organisation had been started in 1850 

to help young unmarried women who migrated to the cities from the countryside, with a 

strong religious emphasis.
25

 It later focused on a few key cities, including London. The 

two medical practitioners were both connected to the Institute by its London location 

but did not necessarily share their motives for working with the organisation. Heywood 

Smith was a gynaecologist and president of the British Gynaecological Society. He is 

perhaps best known for later being embroiled in the ‘Maiden Tribute of Modern 

Babylon’ scandal, as he conducted a vaginal examination to confirm the virginity of a 

13-year-old girl ‘abducted’ by W. T. Stead.
26

 Heywood Smith followed the conventions 

of gynaecology at the time by emphasising the dangers of pubescent girls losing control 

over themselves, particularly in the form of nymphomania.
27

 His motivations for 

involvement in campaigns may have related less to a protectionist agenda and more to 

the control of dangerous sexualities, particularly of the young unmarried girls that the 

society focused upon. Gilbart Smith worked in a less specialist area of medicine as 

assistant physician to the London Hospital and vice president of the Medical Society of 

London.
28

 He emphasised his religious motives more clearly than Heywood Smith, 

describing the small organisation as a ‘widespread blessing to the neighbourhood’.
29

 It 

is clear that even within a small local organisation, the motives behind medico-moral 

alliances were variable and personal.  

 

In addition to these long-term links between medical practitioners and religious or 

moral organisations, other medico-moral alliances were created by the short-term 

motivation of promoting legislative change. Many feminist groups were initially 

mistrustful of the medical profession’s CDA supporters, but became receptive to their 

involvement in campaigns for legislative change from the 1870s onwards. Some 

medical practitioners also did not seek any collaboration with moral organisations until 

the specific shared agenda of age-of-consent legislation arose. Such new coalitions were 
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therefore not controlled either by medical practitioners or moral organisations, but 

rather were based on the recognition that combining forces aided both medical and 

moral campaigns if the two had a shared agenda. A thaw in relations between feminists 

and the medical profession was indicated in a report on an early version of the 1875 

OAPA, which raised the age of sexual consent to 13, entitled the ‘Seduction Laws 

Amendment Bill’. The report commented that: 

[A]t a meeting held yesterday, at the rooms of the Social Science Association, in 

support of the Bill, the strongest supporters and opponents of the Contagious 

Diseases Acts sat side by side, having “buried the hatchet,” and determined to 

demand unanimously this amendment of the law.
30

  

The Social Science Association (SSA) existed from 1857 to 1886 and was interwoven 

with the British Medical Association throughout this period. It was a form of pressure 

group which consisted of a range of medical practitioners, scientists, statisticians and 

intellectuals.
31

 In this instance, the SSA worked together with feminist and social purity 

groups to promote the 1875 OAPA. It is likely that one of the SSA members referred to 

in the above article was the surgeon John Brendon Curgenven, who drafted early 

versions of the OAPA and was also secretary to the Association for Promoting the 

Extension of the Contagious Diseases Act of 1866. As this chapter goes on to show in 

its final section, Curgenven promoted legislative change in 1875 in order to reduce 

infanticide rates rather than on the basis of a protectionist agenda. His place in medico-

moral collaborations was therefore based on short-term expediency rather than long-

term common interests. It is significant that Curgenven’s suggestions on state regulation 

of ‘baby farming’ had led to extensive feminist resistance to the earliest versions of the 

bastardy and sexual consent law that eventually led to the OAPA, particularly from 

those members of the ‘coalition of forces’ who promoted personal freedom.
32

 The 

medico-moral alliance only arose when Curgenven presented ideas that supported 

pressure groups’ agendas, which shows that not all medical ideas were considered 

authoritative or even valuable by moral organisations. As Lawrence Goldman notes, the 

SSA could only ‘suggest but not control reform’ on public health and the same applied 
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to the law on sexual consent.
33

 However, scientific support for moral campaigns was 

also evidently deemed to carry some weight. Medico-moral alliances were thus 

grounded in negotiation and perceptions of mutual benefit, rather than either side being 

entirely dictated to by the other. 

 

Such medico-moral alliances were consolidated and developed from the turn of the 

century, as antagonism surrounding the CDAs faded and new links were forged with 

eugenicists. Even Frank Mort, who was cited above as claiming that medical 

practitioners played little part in the campaigns of the 1880s, recognises such shifts. He 

notes that: 

By the first decade of the twentieth century the majority of medics saw any 

return to enforced regulation of venereal diseases as out of the question … The 

changed stance on sexual diseases paved the way for a partial reconciliation 

between purity feminists and medics over the twin issues of morality and health 

… The growing dialogue with medics heightened the moral input into medical 

discourse. Helen Wilson, daughter of the repeal campaigner and editor of the 

Shield, was herself a trained doctor, as was the purist and eugenicist, Mary 

Scharlieb.
34

 

This chapter has shown that the ‘partial reconciliation’ noted by Mort actually occurred 

at a much earlier date. However, he is right in observing that medico-moral links 

strengthened in the early-twentieth century. The example of Dr Helen Wilson is 

important, as she was appointed as editor of The Shield in 1909.
35

 This alliance between 

a medical practitioner and such a publication, which had been started to promote the 

repeal of the CDAs in the nineteenth century, was only possible because of Wilson’s 

long-held position against the CDAs and similar state legislation. Her stance against the 

CDAs stemmed from the influence of her father, the CDA repeal campaigner and MP 

Henry Wilson.
36

 Medico-moral networks thus could be familial as well as political.  

 

Other medical practitioners contributed to campaigns to promote higher ages of sexual 

consent on an individual and short-term basis, rather than having any extensive 

involvement with moral organisations or medico-moral networks. Many of the national 

memorials presented to Parliament were signed by medical practitioners, as typified by 
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a memorial from Aberdeen in 1884 which stated that ‘[y]our memorialists therefore 

earnestly pray you to use all your influence in Parliament to secure the immediate 

introduction of the [Criminal Law Amendment] Bill, & its successful passage through 

Parliament in the course of the present session’ and which had three medical signatories 

out of 50.
37

 One of these signatories worked at the Aberdeen Royal Infirmary, another 

was a surgeon and lecturer on clinical surgery and the third was a professor of 

physiology. They were therefore all local medical practitioners who worked on the body 

rather than the mind, thus were representative of the medical practitioners who most 

commonly engaged with debates about sexual consent. In similar memorials from 

Edinburgh and Blackburn, medical practitioners constituted 18 and 13 per cent of the 

total signatories respectively.
38

 Again, these signatories were local hospital physicians 

or surgeons. Many medical practitioners thus supported local and small-scale 

movements, but did not necessarily initiate or provide a driving force for them. Purely 

medical extra-parliamentary pressure did not become visible until towards the end of the 

period under study. It was not until 1912 that a ‘women doctors’ memorial’ with 120 

signatures was presented in support of a bill to raise the age of consent further to 17.
39

 

Fully medical alliances of this kind were rare and were not one of the most visible 

external pressures on Parliament. However, their role should not be dismissed entirely. 

Medical individuals and small medical groups combined forces with the bigger coalition 

of extra-parliamentary pressure groups, although they never dictated the terms of the 

campaigns. 

 

To this point the analysis has considered medical roles in moral networks and extra-

parliamentary pressure, thereby showing that medical practitioners had a range of both 

direct and indirect roles in campaigns for age-of-consent legislation. It has also shown 

that such networks were often built on the notion of mutual benefit and common 

interest, whether in the form of long-term religious concerns or short-term expediency. 

It is now useful to turn to the productive aspects of such networks, as they were not only 

built on common concerns but they also influenced lay and medical views on sexual 

consent through processes of knowledge exchange. Medical involvement in moral 
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networks often informed their future career choices, involvement in campaigns and 

publication patterns. For example, following Dr Helen Wilson’s appointment as editor 

of The Shield she became president of the Association for Moral and Social Hygiene in 

1915, which campaigned to raise the age of sexual consent further as part of the 

suppression of prostitution.
40

 Although such efforts were ultimately unsuccessful, it 

remains significant that she began to promote age-of-consent legislation after some 

years working with moral associations. Elizabeth Blackwell provides another example 

of such processes of knowledge exchange. She did not explicitly campaign on the issue 

of sexual consent, but her connections with the MRU influenced her professional ideas 

more broadly. In the 1880s and 1890s she focused increasingly on rescue work and 

advocated medical interventions on legal reforms relating to prostitution, writing in her 

1894 book that ‘[t]he most serious of all the subjects on which the advice of the medical 

profession is required concerns the legislative enactments or municipal regulations 

which affect the relations of the sexes’.
41

 She also began to publish on the importance of 

using female medical practitioners for intimate examinations in non-medical feminist 

magazines such as The Dawn, which indicates the extent to which medico-moral 

networks influenced her professional behaviour.
42

 While it is more difficult to assess the 

impact of medico-moral networks on the ideas of lower-profile practitioners, it is 

significant that Wilson and Blackwell increasingly turned to rescue work when they 

worked with feminist organisations. They also both promoted legislative change to 

protect and reform ‘fallen’ women, even though only Wilson did so through age-of-

consent legislation. 

 

The influence of medico-moral networks on medical attitudes to sexual consent was 

also related to short-term contexts, as well as to long-term processes of knowledge 

exchange. For example, at public meetings medical practitioners often promoted the 

higher ages of sexual consent that campaigners wanted. In August 1885, The Lancet 
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reported on a Liverpool public meeting of the city’s inhabitants organised by the mayor 

and noted that: 

There was a very large attendance, the proceedings excited great interest, and 

there was apparently a very strong feeling that the ages in the felony and 

misdemeanour clauses should be raised to fourteen and eighteen respectively; 

also that the Act so amended should be passed this session. A considerable 

number of the members of the medical profession signed the requisition to the 

Mayor and attended the meeting, thus tacitly showing that on medical grounds 

they approved of the proposed amendments.
43

  

It was also reported that at a similar time at a meeting in Leeds, ‘a leading physician of 

the town’ responded to the Pall Mall Gazette revelations by supporting a similar 

resolution for the age of consent to be raised to eighteen.
44

 As the previous chapter 

showed that not all medical writers supported raising the age of consent so high, it 

seems that such medical ideas were partly produced by the context of public meetings. 

Such medical practitioners may have also attended such meetings because they were 

pre-inclined to support a higher age of sexual consent, thus networks of knowledge 

production were often processes of reinforcement rather than the creation of entirely 

new ideas. These examples also show that extra-parliamentary pressure could take the 

form of a groundswell of popular opinion and ‘intense moral furore’, not just the 

establishment of formal organisations for that purpose.
45

 

 

Knowledge production was not a mono-directional process, as campaigners were also 

influenced by medical ideas. Although Blackwell herself was not active in campaigning 

in 1885, it is likely that her ideas about prostitution contributed to the MRU’s stance on 

sexual consent legislation. Margaret Jackson notes that the MRU did not directly cite 

Blackwell’s ideas in their campaigns but that: 

[T]he conventions of the time regarding the citing of sources were extremely 

loose, and it was not at all unusual for writers, feminist or otherwise, to refer to 

or borrow from other writers, including well-known medical, scientific, or 

political authorities, without actually naming them.
46

  

Jackson also highlights some of the other networks by which Blackwell’s ideas on 

prostitution and sexual morality spread, particularly noting how she discussed them at 
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the ‘Men and Women’s Club, a mixed “progressive” discussion group which included 

in its membership Olive Schreiner and other feminists’.
47

 It seems likely that 

Blackwell’s ideas at least formed a part of a wider feminist and social purity thought 

about sex and morality, even if not explicitly on the subject of age of consent. However, 

Blackwell’s influence was specific to the MRU rather than to the social purity or 

reformist movements in general. Judith Walkowitz notes that ‘[c]onservative suffragists 

like Millicent Fawcett and Elizabeth Blackwell … remained within the ranks of social 

purity, but they never controlled the direction of the movement’.
48

 Medical practitioners 

like Blackwell therefore could have significant roles in knowledge production at a 

micro-level, but such roles were increasingly mediated when individual groups like the 

MRU were integrated with larger networks. 

 

While Blackwell’s influence on moral ideas surrounding sexual consent was only 

implicit, other campaigners for sexual consent legislation explicitly drew upon medical 

ideas. In his ‘Maiden Tribute of Modern Babylon’ exposé, W. T. Stead directly cited 

‘Dr. Lowndes, who was recommended to me by Mr. Cavendish Bentinck as a leading 

surgeon of Liverpool’.
49

 Lowndes’ position on sexual consent legislation was 

considered in depth in the previous chapter, therefore will not be repeated here. 

However, these links provide important evidence that medical practitioners who wrote 

about the 1885 CLAA in medical journals often also had a practical involvement in 

campaigns. Medical theory and practice thus were not separable. Stead noted that 

Lowndes was a ‘great supporter of the C. D. Acts’ and had particular experience in 

relation to the subjects of prostitution and venereal diseases, which he drew upon in his 

discussion of sexual consent legislation.
50

 As the conflict between medical and feminist 

agendas had begun to be reconciled by the 1880s, Stead could highlight Lowndes’s 

experience rather than viewing his support of the CDAs as a reason for medico-moral 

conflict. In the Pall Mall Gazette articles Stead noted that there were physiological 

reasons to support a higher age of sexual consent, directly quoting Lowndes as follows: 

[M]any members of the medical profession, including myself, would wish to see 

an extension of the age in females under which it should be a misdemeanour for 

any male to have carnal knowledge … All the cases of abnormal precocity we 
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have heard of, such as mothers at eleven, &c., are very exceptional, and it seems 

to me that carnal knowledge of any female under puberty is a cruel outrage.
51

  

Stead thus utilised medical authority to promote raising the age of sexual consent to 

protect girls ‘under puberty’, which he located at 16 years old.  Stead also went on to 

link medical and social concerns himself, echoing medical literature on venereal 

diseases as he did so. He noted that child prostitutes ‘are far more likely to transmit 

disease than a full-grown woman. Scientifically, therefore, the close time should be 

extended until the woman has at least completed sixteen years of life’.
52

 Stead evidently 

found value in the rhetoric of medical practitioners who linked moral concerns about 

prostitution with the need to extend sexual consent legislation. His use of medical 

thought was selective, to promote a pre-existing agenda. However, this is not to say that 

medical practitioners had no genuine role in the construction and dissemination of 

knowledge in moral campaigns. Medico-moral interactions were productive, although 

often only in the sense of reinforcing and strengthening pre-existing ideas about sexual 

consent on both sides of the alliance. 

 

Other campaigners used medicine as a strategic tool in the public arena without medical 

input. Ellice Hopkins claimed that her ideas were rooted in medical authority in order to 

reinforce her own arguments, without any direct validation of such claims by medical 

practitioners. She gave evidence to the Select Committee on the Protection of Young 

Girls that: 

I consider that unless we protect our girls beyond the age of 16, the age at which 

most of our girls go wrong, we have done little or nothing; that is the dangerous 

age, and this is borne out not only by my statement as a worker, but by the 

authority of medical men.
53

  

Hopkins’s statement on the ‘authority of medical men’ was selective. As the previous 

chapter showed, some medical practitioners linked the subject of when ‘girls go wrong’ 

with physiological development but this was done either on an individual basis or in 

efforts to promote specific legislation. It was therefore an overstatement to describe 

‘medical men’ as a homogeneous category. Although Hopkins’s reference to the 

‘authority of medical men’ was not entirely accurate, it remains significant that she 

found value in the notion of scientific support for her moral position. However, the 
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influence of medical thought on such moral campaigns should not be overstated. In 

1884 a memorial by the Committee and Working Associates of the London Young 

Women’s Christian Association stated that ‘the age at which it should be penal to 

seduce a girl, should be raised from thirteen to eighteen years; these are just the years 

when girls in our cities are peculiarly open to danger and ignorant of the ways of the 

world’.
54

 Although this memorial advocated legislative change on similar grounds to 

Hopkins, by focusing on the moral ‘dangers’ posed to girls, they focused on the social 

issues of knowledge and ‘ignorance’ rather than drawing upon scientific rhetoric. While 

medical ideas were evidently deemed to have some value in moral campaigns, they 

were not drawn upon in any consistent way. 

 

Finally, it is useful to note how some of the long-term practical links between medical 

practitioners and moral organisations aided the production of knowledge about sexual 

consent and sexual crime. Records of the NSPCC provide some evidence of such 

processes, as long-term connections with medical practitioners informed their policy 

and campaigns for legislative change. They recruited medical practitioners to work for 

local branches of the NSPCC throughout the late-nineteenth century.
55

 Through 

repeated interactions with these medical practitioners, the NSPCC became aware of 

problems surrounding medical examinations in incest cases. For example, the following 

case was cited in a leaflet from 1900: ‘Wolverhampton. 21/10/98 – Carnal Knowledge 

by father of daughter, aged 10 years. No action taken … Her condition could not be 

legally certified as only her father could give consent to examination, she herself being 

too young to do so’.
56

 The NSPCC noted that the offender in incest cases could prevent 

a medical examination, as parental consent was required for medical examinations of 

children under the age of 14.
57

 They utilised such issues to promote legislative change at 

the turn of the century, thus based their campaign for incest legislation on medical 
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issues and drew upon knowledge gained from their interactions with medical 

practitioners. 

 

This section has demonstrated the value of moving beyond considering extra-

parliamentary pressures in terms of ‘most important’ and ‘least important’. Across and 

throughout the period under study, networks of exchange between pressure groups and 

medicine operated on both theoretical and practical levels. Some medical practitioners 

worked with pressure groups directly to promote new sexual consent legislation, while 

others influenced thinking on legislative change more obliquely through long-term links 

with social purity, protectionist, religious and/or feminist organisations. Medical ideas 

were also, in turn, shaped by these alliances. Medico-moral interactions often served to 

reinforce both groups’ existing stances on sexual consent, but were still important 

processes by which knowledge was shaped and disseminated. These conclusions 

indicate that the role of medical practitioners in legislative change should not be 

oversimplified. Historians can productively understand interactions between extra-

parliamentary pressures and medicine as a ‘non-dominant discourse’ in the late-

nineteenth century.  

 

Process: Case Law and the Courts 

Feminist, social purity and protectionist groups dominated extra-parliamentary pressure 

in the 1880s. Other processes of law-making outside Parliament operated more evenly 

across the period under study but received less publicity. One of the most significant of 

these took place in the courts and through case law, processes which should be 

understood both as extra-parliamentary ‘pressures’ and facets of English law-making. 

Roger Smith states that ‘[c]ase law, or law as the product of historical evolution, makes 

the Anglo-American system distinctive’.
58

 It therefore cannot be overlooked in any 

analysis of law-making processes. This section turns to the question of how sexual 

consent law was defined and shaped by court decisions. It shows that medical roles in 

law-making through the courts were non-dominant and negotiated, as they had been in 

the extra-parliamentary arena. There is evidence that medical practitioners directly 

shaped some case law decisions and that medical ideas about physiology circulated 
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amongst magistrates. However, medical practitioners had little control over the ways in 

which their ideas were utilised and were openly ignored in some contexts. Medical 

ideas influenced the common law but were mediated by the courts, rather than imposed 

upon them. 
 

 

One of the key roles of case law was clarifying the meaning of consent, which was 

rarely fully explained within the legislation itself. In 1870 a Central Criminal Court case 

determined that parental influence could negate a child’s consent, which was still a 

potential legal defence for men accused of indecently assaulting girls and boys of all 

ages at this time. The judge decided that a jury did not have to accept ‘consent extorted 

by terror or induced by the influence of a person in whose power [a girl aged between 

10 and 12] feels herself’.
59

 This case involved medical evidence, although the medical 

witness had only provided evidence that ‘penetration had taken place to some extent’ 

and was not a driving force in the verdict about fear, familial relations and consent.
60

 

Despite the ostensible lack of any direct medical role in determining the case law 

decision, the judge’s comments about terror as a mitigating factor overlapped with 

Alfred Swaine Taylor’s comments that adult women could be ‘rendered powerless by 

terror’.
61

 As noted in the Introduction to this thesis, medical practitioners and lawyers 

alike used textbooks such as Taylor’s. Although not a clear matter of the impact of one 

profession on the other, there was evidently a shared medico-legal rhetoric surrounding 

the links between fear and consent.  

 

The medical notion that rape was impossible on an adult woman, except in the 

circumstances of great fear or exhaustion, was drawn upon elsewhere in case law but 

not always to support a complainant’s case. At the very end of the period under study a 

woman claimed in a Scottish divorce case that her adultery had been rape, to which the 

judge replied that: 

The only evidence offered with regard to the possibility of a rape being effected 

by a single man on a grown-up woman is that of Dr Davidson, and is to the 

effect that with a normal man and normal woman it would be particularly 

difficult for the man to have even partial penetration so long as the woman 
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refused her consent. Indeed Dr Davidson doubts if it would be possible so long 

as she was in her senses, and he gives his reason for his opinion.
62

 

Being a Scottish case it is possible that the medical practitioner referred to here was the 

surgeon Samuel Davidson of Aberdeenshire. He was twice president of the Aberdeen, 

Banff, and Kincardine Branch of the British Medical Association and had worked 

alongside Francis Ogston both in that role and in the context of a rape and murder case 

in the mid-nineteenth century.
63

 Although Davidson passed away in 1895, his ideas 

were cited in 1914 to provide scientific validation for this judge’s conclusion that the 

woman was not raped and thus his decision to allow a divorce.
64

 Scottish law and 

English law are of course not directly comparable, as Scottish common law was not 

binding in England. However, this thesis goes on to show that similar expectations 

about adult women being able to resist rape also shaped magistrate, judge and jury 

decisions in English courts.
65

 Medical ideas were less restricted by geographical 

boundaries than legal ones, and the ideas cited in this case were certainly representative 

of those found in English texts such as Taylor’s work.
66

 This case also provides a 

representative example of how judges throughout the United Kingdom and across a 

range of types of criminal trial drew upon medical ideas both indirectly and directly to 

define the question of consent.  

 

There were some English cases in which the medical role in defining consent was a 

clear influence upon a judge’s decision. In a case law decision from 1866 involving an 

‘idiot’ female complainant aged 16, ‘the medical man stated she was a fully developed 

woman, and that strong animal instincts might exist, notwithstanding her imbecile 

condition’.
67

 The report did not state exactly who the ‘medical man’ was or his 

professional background. As this thesis later shows that specialists were rare in trials for 

sexual offences in the Victorian and Edwardian years, it is likely that he was speaking 

as a generalist.
68

 His ideas certainly corresponded to physiological ideas about the age 
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of bodily maturity and the medical notion that sexual desire without the ‘will’ to control 

it was a dangerous force. In consequence of this testimony, the judge directed that ‘a 

consent produced by mere animal instinct would be sufficient to prevent the act from 

constituting a rape’.
69

 He quashed the guilty verdict on appeal and stated that ‘[u]pon an 

indictment for rape there must be some evidence that the act was without the consent of 

the woman, even where she is an idiot’.
70

 Although this decision was overturned in 

1885, as the CLAA protected ‘imbecile’ girls, it demonstrates a degree of medical belief 

that ‘animal instincts’ were more important as indicators of capacity for sexual 

intercourse than psychological development. However, such ideas were later applied 

without direct medical involvement. In a case from 1873 involving a 14-year-old girl 

with ‘mental incapacity’, the case report made no reference to a medical witness but the 

judge directed that ‘if from animal instinct she yielded to the prisoner without 

resistance, or if the prisoner from her state and condition had reason to think she was 

consenting, they ought to acquit him’.
71

 It is unclear whether this judge was drawing on 

the earlier case law decision or on wider contemporary thought about sexual instincts. 

Either way, the case highlights how medical ideas could be circulated throughout non-

medical contexts and in the absence of any direct medical input or control.  

 

As with extra-parliamentary pressure groups, judges often lifted medical concepts from 

literature that did not discuss age-of-consent legislation and applied them out of context. 

Racial issues present one such example, as indicated by the following case tried at the 

Court of Criminal Appeal in 1913. The case involved a 12-year-old female victim who 

was of a ‘different race’. The judge’s comments indicate that she was from a country 

with a hot climate, but the exact racial dimensions of the case were not explained. He 

stated that: 

The appellant was convicted under s. 4 of the Criminal Law Amendment Act, 

1885. All cases of that kind are very grave, but it must be remembered that the 

people concerned in this case are of a race which develop at an earlier age than 

English people ... Both the man and the girl are of a different race to the people 

judging them and applying the law of England to them. Trying not to be 

rendered indignant by the fact that the girl was rendered pregnant, which was not 
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the offence, we feel that the justice of the case would be met by a sentence of 

five years’ penal servitude. Sentence reduced.
72

  

The issue of sexual maturity was used by this judge to set a lower penalty for carnal 

knowledge of girls of a different ‘race’, who he claimed came to sexual maturity earlier. 

Although in this case the girl’s pregnancy was considered to be a ‘grave’ outcome of the 

crime, the fact that she was capable of being impregnated also worked as evidence 

against her by proving her physical precocity. The medical literature discussed in the 

previous chapter paid attention to the apparently earlier sexual maturity of girls from hot 

climates, but the question was not applied to the legal context because the law 

theoretically required a ‘hard and fast’ line.
73

 However, this judge drew upon medical 

ideas about the more variable aspects of puberty in order to justify his decision to 

shorten the prisoner’s sentence. Such uses of medical rhetoric seem to have been 

personal to this particular judge, which indicates how medical ideas could be drawn 

upon selectively to validate a range of professional and moral positions on the subject of 

sexual consent. The original Central Criminal Court judge had given a high sentence 

because he was ‘rendered indignant’ by the girl’s pregnancy, but the Court of Appeal 

judge implied that the pregnancy was evidence of the girl’s race-based early 

development and that it mitigated rather than exacerbated the prisoner’s crime.
74

 These 

medically-based ideas were used selectively and without direct medical input, but were 

evidently deemed to hold some value. 

 

Judges drew less commonly on medical evidence relating to male puberty in court, as 

the law surrounding the incapacity of boys to commit rape under the age of 14 was 

explicit in legislation. It therefore could not subtly be revised or clarified through case 

law. In the ‘R v Jordan and Cowmeadow’ case of 1839 a medical witness had testified 

that a young male prisoner was physically capable of sexual intercourse, but Mr Justice 

Williams emphasised that ‘[a] boy under 14 years of age cannot, by law, be convicted of 

feloniously carnally knowing and abusing a girl under ten years old, even though it be 

proved that he has arrived at the full state of puberty’.
75

 This decision was drawn upon 

with regard to rape charges into the late-nineteenth century and beyond, as exemplified 

                                                 

72
 Simmonds (1914) 9 Cr App R 51. 

73
 H. R. P. Gamon, The London Police Court Today & Tomorrow (London: J. M. Dent & Co., 1907), p. 

197. 
74

 Simmonds (1914). 
75

 R v Jordan and Cowmeadow (1839) 9 C and P 118. 



136 

 

by the following letter from the Clerk to Justices, Maryport (Cumbria) to the Chief 

Magistrate, Maryport, on 25 July 1890: 

Two boys aged respectively 9 and 11 appear to have committed a rape upon a 

child of the age of 5 years, actual penetration, according to the statement of a 

doctor who has examined the child, having taken place. By the Criminal Law 

Amendment Act 1885 any person having carnal connection with a girl under 13 

years is declared to be guilty of felony. The words “any person” would 

apparently include males of any age, but … according to a note (D) at the foot of 

page 916 of Stone’s Justice Manuel by Kennett … “An infant under the age of 

14 years is presumed by law unable to commit a Rape. See also R v Jordan 9 C. 

& P. 118 where Williams J. held that a Boy under 14 could not be convicted of 

carnally knowing and abusing a girl although it was proved he had arrived at 

puberty.”
76

 

Partly in consequence of the 1839 case law decision discussed above, which 

consolidated the legal rules outlined within sexual consent legislation, these boys were 

‘severely chastised by their parents’ rather than being taken to court. Such case law 

rulings also created an implicit age of consent for the passive partner in cases of 

penetrative sex between males, as boys under the age of 14 could not be prosecuted for 

sodomy.
77

 Although boys over the age of seven and thus over the age of criminal 

responsibility could be tried as accomplices to such a crime, it was rare.
78

 In trials for 

suspected sodomy between two males when only one was under the age of 14, the older 

party was usually the only person to be charged even if the younger boy admitted to 

having been a willing participant.
79

 As Kim M. Phillips and Barry Reay note, these age-

based approaches to the offender and victim in cases of male-male sex can be traced 

back to the medieval period when ‘[t]he cultural assumption was that the older partner 

was the penetrator and the younger the penetrated, even if the age difference was 

minimal’.
80

 The law was not changed on this issue until 1993, despite Victorian and 
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Edwardian medical practitioners emphasising that a boy could be physically capable of 

playing an active role in penetrative sexual intercourse before the age of 14.
81

 

 

The reception of medical ideas varied from judge to judge. While in 1839 Mr Justice 

Williams adhered to and consolidated the law on male impotency, medical ideas about 

sexual development may have later inspired other judges to challenge the law. In the 

1850s judges were consulted by the Lord Chancellor on this legal point, as it was noted 

that the roots of the law surrounding young male offenders came from an old legal rule 

that ejaculation had to be proved to constitute rape.
82

 By the Victorian period any 

degree of penetration constituted rape, which meant that in theory a boy did not need to 

have reached full sexual maturity to perpetrate the crime. Within these observations, Mr 

Justice Coleridge commented that ‘[w]hen rape or buggery may be committed by 

penetration only, why should an infant under 14 be held incapable of doing what he 

may be proved to have done?’
83

 As this ‘proof’ of penetration and the capacity for 

erections most commonly came from medical practitioners, it seems that judges were 

drawing on their extensive interaction with medical testimony in the courtroom in 

making such comments. In the 1850s, however, these consultations came to nothing.  

 

The only other effort to introduce a bill to remove the legal presumption of boys’ 

impotency was also made by a judge, James Fitzjames Stephen. He introduced a clause 

to change the law on male capacity for sex in the Criminal Code of 1880, which he 

drafted. Stephen did not explain his exact motives for this suggestion but, as he was a 

high-profile author of legal books and a judge, he would certainly have been aware of 

the case from 1839 and of the existence of medical evidence that contradicted the 

existing state of the law.
84

 His clause was strongly supported by members of the 

medical profession, including by Alfred Swaine Taylor who was seemingly so confident 
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about its success that the 1879 Manual of Medical Jurisprudence reported that ‘[u]nder 

the new Criminal Code it is provided that there shall henceforth be no presumption of 

law as to the age at which a boy becomes capable of committing a rape’.
85

 However, 

Taylor’s faith was misplaced. Because the Code was intended only as a consolidating 

act, Stephen’s attempt to insert a clause to provide that there would ‘henceforth be no 

presumption of law as to the age at which a boy becomes capable of committing rape’ 

was promptly removed in committee.
86

 The clause also never resurfaced when 

opportunities to change the law were possible. There were limitations to the influence of 

medical ideas about the male body and the extent of links between medical 

practitioners, courts and legislative change in relation to males. However, this attempt at 

legislative change remains important in highlighting how medical ideas or medical 

practitioners’ testimony in the courtroom could prompt a receptive judge to reconsider 

sexual consent legislation.  

 

This discussion of consultations in the 1850s and Stephen’s Criminal Code highlights a 

further law-making role of the courts, in terms of bringing legal loopholes to the 

attention of Parliament. Judicial decisions about parental authority, one of which is cited 

above, similarly pre-empted and stimulated legislative change on the subject of incest. 

When an early draft of the Incest Bill went to the Home Office Criminal Department for 

observations, the written minutes stated that ‘in cases of incest the law of rape is in 

practice at the present time extended much further than would be supposed from the 

text-books … A general law making incest a criminal offence would remove any such 

inequality’.
87

 The proposed Incest Bill was thus somewhat reactive in terms of being 

designed to formalise the existing treatment of incest cases in the courts, as judges were 

apparently already interpreting the law with some discretion in order to be able to 
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impose severe penalties. Although legislation was not passed at this time, as the 

Criminal Department also questioned whether it could be implemented universally, 

there were evidently links between courts and law-making on questions of sexual 

consent and incest.  

 

The courts also highlighted legal loopholes relating to indecent assault legislation. 

Before 1880 consent was a defence for prisoners accused of indecently assaulting 

children, even though it was not a defence in cases of carnal knowledge and attempted 

carnal knowledge. Judicial observations on this discrepancy played a significant part in 

promoting the 1880 CLAA, which removed consent as a defence for those accused of 

indecent assault on children up to the age of 13.
88

 According to Home Office 

documents: 

[The MP for Leicester] asked the Secretary of State for the Home Department 

whether his attention had been called to another case of indecent assault on a 

little girl of six years of age, lately brought before the Stockport Magistrates and 

where no conviction could be obtained on account of the prisoner pleading 

consent, the mayor in discharging him declaring that it was a “miscarriage of 

justice” and whether he would consider the possibility of passing at once a short 

act to remedy this obvious oversight in the statute.
89

 

The legal loophole was quickly closed in consequence, with the process of legislative 

change having originated in the courts. The idea that a girl of six had no capacity to 

consent may have developed from the law on the age of criminal responsibility, as no 

child under the age of seven years old could be prosecuted for any offence.
90

 No 

medical justifications were given for changing the law, but there had been a medical 

witness in the Stockport case who found that the girl had no signs of injury. Magistrates 

thus had extensive contact with medical witnesses and their notion that a six-year-old 

girl could not consent also tied in with medically-based thought, even if not explicitly 

from medical practitioners themselves. One JP for Middlesex certainly echoed medical 

thinking when he wrote, in relation to this proposed legislative change, that ‘[n]o child 

of 6 years or under 12 years can give any consent’.
91

 

                                                 

88
 Kew, NA, Law Relating to Indecent Assaults on Children, 1880, HO 45/9597/95696/1; ‘Protection to 

Children’, Englishwoman’s Review, 16 August 1880, 368-69, p. 369. 
89

 NA, Law Relating to Indecent Assaults on Children. 
90

 The age of criminal responsibility was seven from the seventeenth century until 1933, when it was 

raised to ten; Waites, The Age of Consent, p. 61; Diana Gittins, ‘The Historical Construction of 

Childhood’ in An Introduction to Childhood Studies, ed. Mary Jane Kehily, 2nd edn (Maidenhead: Open 

University Press, 2009 [2004]), 35-49, p. 37. 
91

 NA, Law Relating to Indecent Assaults on Children. Emphasis in original. 



140 

 

 

This section has shown that there was no simple cause-and-effect relationship between 

medical knowledge and common law decisions. In some cases medical ideas directly 

shaped case law and helped to define sexual consent. In others, judges made no explicit 

reference to the medical roots of their decisions but made comments which overlapped 

extensively with medical ideas about development, consent and resistance. Some case 

law decisions even went completely against the medical evidence, as in rape cases 

involving boys under the age of 14. The reasons for this variability are multifaceted. To 

some extent the use of medical ideas varied on an individual basis, as judges utilised 

scientific rhetoric differently and selectively to justify their decisions. Medicine was 

perceived to hold some value in adding weight to a given position on the subject of 

sexual consent, even if medical practitioners could not always control the ways in which 

their ideas were utilised. On another level, there was a genuine limit to what common 

law itself could change. Consent was never clearly explained in legislation and could be 

defined through process and the courts. However, issues such as the impotency of boys 

and the use of consent as a defence in indecent assault cases had to be changed through 

Parliament. Even members of the judiciary could only influence but not control such 

processes. The final section of this chapter considers the only group who truly could 

control the nature of legislation, MPs and Lords. It focuses on how medical concepts 

were drawn upon in the drafting and passage of legislation, as direct medical input was 

almost entirely absent at the highest levels of law-making. 

 

Politics: Parliament, Lords and the Law 

In July 1885, surgeon Charles Roberts complained in The Lancet that in the CLAA ‘an 

important physiological question is being dealt with, without, so far as appears in the 

discussions, any physiological knowledge being brought to bear on it’.
92

 In 1893, an 

editorial in The Lancet similarly noted ‘the utter disregard with which skilled medical 

opinion is treated in the drafting of bills dealing with lunacy, rape, impotency, 

contagious diseases and the like’.
93

 Although this section shows that ‘utter disregard’ 

was an overstatement, many members of the medical profession evidently felt that 

physiological issues warranted greater attention in drafting legislation than they were 

granted. This section focuses on the legislation drafting process through parliamentary 
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Select Committees and government Royal Commissions, before considering law-

making within Parliament. It shows that, in line with conclusions drawn in the previous 

sections, more attention was paid to physiological concepts in debates and drafting 

processes than Roberts claimed. However, direct medical roles were limited and 

medical ideas were often utilised selectively by other parties to support their own 

positions on proposed legal changes. Notions of mental capacity were also discussed as 

matters of common sense in parliamentary debates, rather than as medical issues. Such 

an approach consolidated the theoretical spheres of ‘expertise’ set up by medical 

practitioners themselves, as outlined in the previous chapter, although in practice 

physiological concerns were inseparable from broader moral and legal issues. 

 

This section focuses even more on the 1885 CLAA than the other sections of analysis, 

because parliamentary debates surrounding its clauses and its passage were the most 

extensive during the period under study. It discusses how different members of the law-

making process within Parliament drew upon medical ideas in order to validate their 

individual positions on sexual consent legislation. This reference to ‘individual’ rather 

than political positions is not an oversight. Sexual consent legislation was not a partisan 

issue in the period under study and therefore the stances of MPs and members of the 

House of Lords on the subject of age-of-consent legislation were largely personal. 

Undoubtedly such positions were also shaped by factors including class background, 

particularly in relation to concerns about blackmail, and professional experience, such 

as that of MPs or members of the House of Lords who worked in the courts as 

magistrates. However, this chapter’s discussion of MPs and members of the House of 

Lords in individual terms rather than in connection to their parties is representative of 

approaches to sexual consent legislation in the period. As The Times noted in 1885, ‘the 

Liberals and the Conservatives were struggling for [the CLAA’s] authorship’.
94

 There 

were more variations between individuals than between political parties or between the 

House of Commons and House of Lords. 

 

Any examination of parliamentary activity must begin with the processes of drafting 

legislation. Much of this process was conducted through government Royal 

Commissions and parliamentary Select Committees, many of which discussed sexual 
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consent and incest despite not being originally designed for that purpose. Late-

nineteenth-century Royal Commissions on diverse subjects such as rural employment, 

housing conditions and venereal diseases occasionally called upon medical practitioners 

to give their opinions on the cause and prevalence of incest.
95

 However, such medical 

roles were both rare and limited in extent. Medical witnesses needed to answer 

questions that suited the agenda or requirements of Royal Commissions. In the enquiries 

on housing and disease, for example, medical witnesses focused on links between incest 

and living/working environment rather than addressing the issue of sexual offences 

against children. The 1881 Select Committee of the House of Lords on the Law 

Relating to the Protection of Young Girls, in which medical practitioners would have 

been permitted to discuss the age-specific aspects of sexual crime, did not call any 

medical witnesses.
96

 

 

Non-medical witnesses to Select Committees and Royal Commissions broadly 

supported medical thinking, but did not attribute their ideas to the medical profession. 

They paid little attention to physiology and focused on the subjects of mental capacity 

and knowledge, which were treated largely as matters of common sense. Mr Shaen, a 

judge who worked closely with the National Association for the Repeal of the 

Contagious Diseases Acts, gave evidence to the 1871 Royal Commission upon the 

Administration and Operation of the Contagious Diseases Acts that: 

Very often I have prosecuted cases where the children have been as young as 

six, at which age, of course, they would be absolutely ignorant of the nature of 

everything of that kind, and incapable of resisting. They do not know how to 

resist. Therefore I would make it a misdemeanour to act indecently to a young 

child under sixteen in any way which, if it were towards a woman who resisted, 

would be an indecent assault.
97

 

The fact that Shaen worked both in the courts and with CDA repeal groups 

demonstrates the widespread interconnections that existed between the law-making 
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processes studied in this chapter. Shaen had experience in the courts with medical 

witnesses but made no explicit reference to the medical roots of his ideas, seemingly 

because he related the incapacity to resist to a lack of understanding rather than to a lack 

of strength. Questions relating to mental competency were similarly treated as matters 

of common sense rather than medical issues in the final recommendations of the 1881 

Select Committee on the Law Relating to the Protection of Young Girls. As The 

Englishwoman’s Review later noted, ‘the House of Lords Committee (Report 1882) and 

the Government Bill of 1883 proposed sixteen; saying that, in most cases, a girl of 

sixteen knows what she is doing’.
98

 Even though the ability to understand sex was 

discussed as part of medical literature on puberty, medical ‘expertise’ was more clearly 

established on physiological than psychological matters. However, it must be 

remembered that the medical profession helped to define and maintain these spheres of 

influence. The previous chapter showed that mainstream medical literature, which 

generally constructed sexuality in somatic terms anyway, paid even less attention to the 

subject of the mind when discussing sexual consent.  

 

Charles Roberts was seemingly right in highlighting the limited attention given to 

‘physiological knowledge’ in the preparation of sexual consent legislation, at least in the 

earliest stages of the drafting process. Medical practitioners were rarely consulted in the 

most important Select Committees and Royal Commissions, while other witnesses on 

the committees generally focused upon ‘common sense’ matters of mental capacity. 

However, Select Committees and Royal Commissions only presented recommendations 

for legislative change. There was therefore another possible role for medical 

practitioners in the actual drafting process, although this was also extremely rare. The 

only evidence of direct medical involvement is found in occasional references to BMJ 

editor Ernest Hart’s role as Chairman of the ‘highly influential’ Parliamentary Bills 

Committee of the British Medical Association, which incorporated an overlooked role 

in drafting the 1875 OAPA.
99

 As noted in the BMJ in 1885: 

It will be remembered that Sir W. T. Charley’s Act, which raised the age of 

protection, and which was drawn with the advice and assistance of Mr. Ernest 

Hart and Mr. J. B. Curgenven, proposed to fix the age higher than the limit of 
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13, which the Government and Parliament ultimately insisted on as the 

maximum.
100

  

The surgeon John Brendon Curgenven cited in this extract also worked on the 

Parliamentary Bills Committee alongside Hart, which meant that they had an 

opportunity to shape the 1875 OAPA. This role was possible because of the OAPA’s 

roots as a bastardy law, an issue which both of them had worked on extensively since 

the 1860s and which was considered medical because of its links with infanticide and 

baby farming.
101

 Although the bill was known as ‘Charley’s Act’, after the MP and 

judge who introduced it, Lionel Rose claims that the initial bastardy law in 1871 was 

‘Curgenven’s brainchild’.
102

 Hart and Curgenven had initially drafted a bastardy act that 

raised the age of consent to 14, a recommendation which was intended to lower 

infanticide rates but which also had ‘physiological grounds’ as an age of sexual consent 

according to the BMJ.
103

 The proposed age of 14 also supported the final 

recommendations made by the 1871 Royal Commission upon the Administration and 

Operation of the Contagious Diseases Acts, which was cited above in relation to Mr 

Shaen’s testimony.
104

 Despite the age of 14 being suggested by medical and non-

medical men alike, the clause was dropped and then diluted as the bill was repeatedly 

withdrawn, reformulated and reintroduced during the early 1870s.
105

 The Bastardy Act 

was eventually passed separately, with the OAPA gaining unproblematic passage with 

the lower age of consent of 13. Hart and Curgenven evidently did not control the final 

shape of the act. However, they had a uniquely important medical input into a piece of 

Victorian sexual consent legislation.  

 

After the initial drafting process, direct medical roles in shaping the nature and passage 

of legislation remained limited but not entirely absent. Michael Mason notes that some 

medical figures had ‘active political affiliations’, including The Lancet’s editor Thomas 
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Wakley who was a Radical MP for Finsbury at the start of the period under study.
106

 

Five of 643 MPs recorded in Debrett’s 1870 Illustrated Heraldic and Biographical 

House of Commons, and the Judicial Bench were qualified non-practising medical 

practitioners and one was a qualified active medical practitioner.
107

 Only two of these 

medical MPs directly contributed to debates about sexual consent legislation, neither of 

whom were in active professional practice: Dr Robert Farquharson M. D., a previous 

hospital physician who was a JP and MP for West Aberdeenshire from 1880-1906; and 

William Chapple M. D., who had been a medical practitioner in New Zealand and was 

the MP for Stirlingshire from 1910 to 1918.
108

 It is noteworthy that all five non-

practising medical practitioners and 474 of the 643 recorded MPs cited above were also 

JPs.
109

 41 MPs also had other positions in the courts, for examples as barristers or 

solicitors.
110

 Medicine, the courts and Parliament were part of networks which provided 

opportunities for the exchange and sharing of knowledge even beyond the explicit 

context of sexual consent debates.  

 

Dr Chapple took a uniquely active approach as a medical Member of Parliament, by 

introducing a sexual consent bill as a private member in 1913 and again in 1914. His 

Bill to Make Further Provision for the Protection of Women and Girls sought to raise 

the felony clause for the female age of consent to 14 years old and the misdemeanour 

clause to 17 years old.
111

 His motives were not entirely philanthropic, nor even medical; 

Angus McLaren notes that Chapple’s apparent desire to protect ‘imbeciles’ was related 

more to worries about the consequences of illegitimacy for the state than their capacity 

to consent.
112

 However, it remains significant that a medical MP attempted to intervene 

directly on the issue of the age of consent. The bill was one of many failed efforts to 

raise the age of consent for females further in the early-twentieth century, many of 

which were grounded in anxieties about the ‘white slave trade’ in the 1910s.
113

 While its 
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lack of success therefore cannot be attributed to the fact that it was introduced by a 

medical practitioner, its medical associations evidently did not give the proposed 

legislation any more credibility than if it had been introduced by a non-medical private 

member. Medicine carried no inherent authority in Parliament on these issues. 

 

The MP Dr Farquharson was more representative of the medical profession, in terms of 

participating in debates about sexual consent rather than seeking to drive legislative 

change. He participated in parliamentary discussions about the 1885 CLAA and 

demonstrated a similar approach to the medical authors discussed in Chapter Two of 

this thesis, in terms of drawing heavily on average ages of puberty and on physiology 

rather than psychology. With regard to the misdemeanour clause of the 1885 CLAA he 

commented that ‘girls often came to maturity at 14½, and if they took 16 they would 

cover all exceptional cases. If, however, they extended the age to 17, women were then 

perfectly well able to protect themselves’.
114

 Farquharson was seemingly referring to 

menarche when he said ‘maturity’, an approach which tied in closely with medical 

literature on sexual maturity and sexual consent.
115

 Although Farquharson stated that 

the age of 16 included all ‘exceptional’ cases, the previous chapter demonstrated 

widespread medical belief that typical and healthy ‘exceptional’ cases of puberty could 

occur into the early twenties. His comments were seemingly adapted to suit the 

requirements of Parliament in terms of providing a clear-cut recommended age of 

sexual consent, but were grounded in medical thought and drew upon the principles of 

physiology.  

 

Other than these two medical men, debates about consent were conducted by MPs and 

members of the House of Lords without medical backgrounds. However, medical 

rhetoric extended beyond medical voices. Parliamentary debates drew more upon 

physiology than Select Committees and Royal Commissions, which might have been 

the consequence of the networks of medico-legal exchange discussed above. In the 
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context of the felony clause, the printed Hansard debates show that in the process of 

revising the CLA Bill in committee Mr Macartney argued that: 

[I]t was said that the age of puberty was between 13 and 15. The average 

between those ages was 14; but to avoid being unable, in many cases, to tell the 

difference between 13 and 14, he thought it would be wise to adopt the younger 

age – namely, 13.
116

  

Like Dr Farquharson and the medical authors discussed in the previous chapter, 

Macartney utilised average ages of puberty to suggest an appropriate age of sexual 

consent. Although he did not cite medical practitioners directly, his comment that ‘it 

was said that the age of puberty was between 13 and 15’ seemed to indicate that he was 

not simply drawing on common sense but rather on research about bodily 

development.
117

  

 

Not all MPs agreed on the proposed felony limit of 13. In the same debates in which 

Macartney put forward his opinions, for example, the Liberal MP for Dewsbury Mr 

Serjeant Simon stated that: 

There was this distinction between the felony and misdemeanour – that in the 

former the female was immature, both in body and mind, and the man guilty of 

it must be of brutal nature. He believed, even at the age of 15, a girl was not 

always able to understand the consequences, because she was deficient in mind; 

and the same reason applied in a stronger degree to the age of 14. Although there 

were some females prematurely developed, yet it was no uncommon thing for 

development to be deferred to between the ages of 15 and 16. But at the age of 

14 the girl was but a child, and he said that at that age there was neither 

knowledge nor passion; if there were, it was the result of unusual precocity.
118

 

Simon emphasised the links between physical development, mental development and 

social issues such as knowledge. Because mental maturity apparently came later than 

bodily maturity, he could use such ideas to promote a slightly higher age for the felony 

clause than Macartney. However, this meant that he moved further away from medical 

approaches to sexual consent legislation which had focused on the body. This is not to 

say that Simon did not draw upon medical rhetoric, as he spoke about bodily immaturity 

and used the notion of ‘unusual precocity’ to emphasise that a girl would typically 

mature at an older age. However, he also stated that ‘[h]e believed … a girl was not 

always able to understand the consequences’ and thus treated the mind as an issue 

grounded in common sense rather than citing any evidence from medical practitioners 
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or elsewhere.
119

 The difference between ‘he believed’ in the context of the mind and ‘it 

was said’ in the context of Macartney’s discussion of  the body was arguably not merely 

discursive, but marked a significant difference in the nature of knowledge about the 

body and mind. However, in the context of the felony clause such discussions of mental 

maturity were rare and Parliament adopted the age limit of 13 with little debate.
120

 It is 

therefore not unreasonable to claim that the felony clause was at least partly grounded in 

physiological concerns, as the bodily ‘immaturity’ of girls below that age had been 

repeatedly emphasised both in medical literature and in Parliament.  

 

Although there was a very slight degree of disagreement over where the felony clause 

should be placed, it was limited in comparison to the heated debates over the 

misdemeanour clause which marked the upper age of consent.
121

 In the 1885 legislation, 

this clause was eventually set at 16 years old. According to a Hansard report of Sir 

William Harcourt’s comments in 1885, ‘some people had thought 15 too low, and some, 

he believed, had thought 16 too high’.
122

 These greater anxieties about the 

misdemeanour clause were due to its particular links with social concerns about 

prostitution, ‘fallen’ girls and marriage. As the age of 16 is the clause of the 1885 

CLAA most commonly cited by historians as a ‘compromise’, it is important to situate 

medicine within such processes of negotiation. As already noted, the MP Dr 

Farquharson presented some purely physiological justifications for the age of 16 to be 

the upper limit of the misdemeanour clause. However, he was a lone medical voice in 

these debates and other MPs and members of the House of Lords paid greater attention 

to broader social concerns surrounding girls at the age of puberty. Medical concerns 

were not entirely absent from such discussions, but rather were interwoven with moral 

questions. It is therefore necessary to reassess Louise Jackson’s claim that the 

‘importance of mental/moral development was … closely elaborated as a separate issue 
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from that of bodily development’ in parliamentary debates about sexual consent 

legislation.
123

  

 

During debates about the 1885 CLAA in the House of Commons, the Secretary of State 

merged the issues of marriage and physiology by asserting that: 

Below [the age of 16] very few marriages took place, and they might, therefore, 

assume that girls under that age were looked on as immature, and as having not 

arrived at the age of puberty. These, then, were the girls they desired to protect 

in the Bill.
124

   

His choice of language is potentially revealing. He stated that ‘girls … were looked 

upon’ as immature, which indicated that these ideas about maturity and puberty were 

not his own.
125

 This echoes the above discussion of Macartney’s use of ‘it was said’. 

Puberty and physiology therefore were not treated purely as matters of common sense. 

The Secretary of State’s attention to the question of marriage was also significant, 

particularly in light of the final form of the 1885 CLAA. The legislation referred to 

‘unlawful’ carnal knowledge below the age of 16 and, in a publication explaining the 

1885 CLAA to members of the legal professions, Frederick Mead noted that ‘[s]exual 

intercourse is unlawful where no valid marriage exists … A girl of twelve and a boy of 

fourteen are capable of contracting a valid marriage’.
126

 Such an approach allowed for 

marriages within the misdemeanour age group, which resolved any broader moral and 

religious questions surrounding a rise in illegitimacy if girls were not permitted to marry 

if they ‘fell’ early. 

 

Other MPs and members of the House of Lords focused more on control than 

protection. They also merged medical and moral questions but, unlike the Secretary of 

State, claimed that puberty took place earlier than 16 and that such girls were the most 

likely to ‘fall’. The Conservative MP Mr Staveley Hill commented that: 

[I]n this country a girl was supposed to have reached the age of puberty when 

she was between 12 and 13. There was no period in a girl’s life, especially 

where she had not been properly brought up, or cared for by her parents and 
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guardians, at which she was more likely to be led astray than when between the 

ages of 15 and 16 years.
127

  

As with many MPs speaking on physiology, Hill used the language ‘supposed to have’ 

which indicated that he was drawing on opinions beyond his own. However, he did not 

cite the statistical averages for puberty identified in medical literature or by the medical 

MP Dr Farquharson. Hill claimed that a girl ‘was supposed to have’ reached puberty at 

the age of 12 or 13, which was actually at the lower end of ‘normal’ according to 

medical literature. He therefore emphasised the dangers of this period, when a girl was 

apparently physically mature but vulnerable to moral corruption. Hill and the Secretary 

of State thus both supported 16 as an age of consent, but on the basis of different 

medico-moral claims. Hill’s comments were comparable to the social purity emphasis 

on the ‘dangerous’ period of puberty at which a sexually mature girl could be led astray, 

whereas the Secretary of State quoted above took a protectionist approach and 

emphasised that girls below the age of 16 were not sexually mature. Both of these 

claims could be supported by medical evidence, as the previous chapter showed that 

physiologists emphasised the variable and lengthy nature of puberty. By citing a single 

age for puberty within a wide possible range, rather than acknowledging this variability, 

the very concept of puberty provided a means for MPs or members of the House of 

Lords to draw upon it selectively to support their own moral agendas. Such a selective 

use of medical ideas was tolerated or even encouraged by the profession, as medical 

authors and MPs similarly adapted their ideas about puberty to suit the ‘hard and fast’ 

requirements of the law.
128

  

 

The apparently later nature of mental development provided a means to promote higher 

limits for the misdemeanour clause. MPs and members of the House of Lords treated 

such issues related to the mind and mental capacity as common sense rather than 

medical matters, which echoed the approach taken by Mr Serjeant Simon in relation to 

the felony clause. In May 1884 Lord Mount Temple, for example, supported an 

unsuccessful amendment to increase the age of consent to 17 and commented that girls 

at ‘[t]he age of 16 did not develop the faculties of discretion, will-force, and knowledge 
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of the world, required to appreciate the dangers to which they were exposed’.
129

 His 

comments implied that there was a typical age at which a girl was expected to develop 

the mental capacity to resist seducers. Although his ideas linked to medical thought on 

the ‘will’ and the relatively late nature of mental development, Mount Temple did not 

make any reference to being guided by medical ideas. Instead he linked issues of mental 

development to social concerns, for example relating ‘will-force’ to ‘knowledge’. 

Chapter Two showed that this separation of mental development and medicine was 

actually encouraged by the medical profession, as many medical authors attempted to 

gain influence in the legal sphere by limiting their ‘expertise’ to the subjects of 

physiological maturity and capacity. Medical spheres of ‘expertise’ were thus 

negotiated, rather than decided either by the law or by medicine. 

 

The analysis so far has shown that MPs and members of the House of Lords utilised 

different interpretations of puberty to support their own stances on legislative change. 

This conclusion is further strengthened by the observation that opponents of the 1885 

CLAA also drew upon medical ideas to validate their positions. The MP for Stockport, 

Mr Hopwood, vigorously opposed the 1885 CLAA’s age-of-consent clauses. His 

opposition from within the House of Commons was not unusual, despite a popular 

misconception that only aristocratic ‘rakes’ obstructed the passage of age-of-consent 

legislation.
130

 Although members of the House of Lords demonstrated specific anxieties 

about blackmail and the laws surrounding prostitution, it is noteworthy that the 1885 

CLAA only passed on its third introduction after being passed twice by the House of 

Lords and failing to receive due attention in the House of Commons on both 

occasions.
131

 Hopwood used scientific rhetoric to support his criticisms of the 

misdemeanour clause and thus indicated some belief in the value of medical ideas, 

despite commenting that he ‘did not think so much of medical evidence’ in criminal 

trials.
132

 He complained that ‘cases … constantly occurred in which girls under 16 were 

a hundred times more culpable than the youths whom, in reality, they seduced – cases 

where the girls were more advanced and matured, both in body and mind’.
133

 Hopwood 
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thus drew upon medical ideas about girls maturing physically in advance of boys and 

used them to support his ultimately unsuccessful argument that the gender-specific 

nature of the legislation was unfair.
134

 Hopwood also used the medico-moral issue of 

precocity to emphasise the dangers of extortion by sexually developed and sexually 

aware young girls, particularly working-class girls in urban environments.
135

 His 

arguments thus echoed those of the medical practitioner and anthropometrist Charles 

Roberts, who had similarly opposed legislative change on the basis of gender 

difference.
136

 

 

The issue of precocity requires closer attention as an important medically-based issue 

that was drawn upon extensively in parliamentary debates, particularly those relating to 

the misdemeanour clause. In line with Mr Serjeant Simon’s comments cited above, 

precocity was considered ‘unusual’ in girls under the felony age but commonplace in 

girls in the misdemeanour category. The links between puberty, precocity and fears of 

blackmail and false charges were common in both medical and parliamentary rhetoric. 

The MP for Devonport, Captain Price, commented on the danger of blackmail that 

would be posed if a man was seduced by ‘a precocious, well-advanced, and well-

developed girl’.
137

 The Earl of Milltown similarly highlighted the dangers posed by 

‘[g]irls of bad character under 16, but looking much older’, which implied that ‘bad 

character’ and physiological precocity went hand-in-hand.
138

 He was representative of 

the general trend for concerns about blackmail and precocity to be highlighted in the 

House of Lords because, as Jeffrey Weeks notes, ‘[f]or many upper-class men, 

prostitution appeared both necessary and inevitable; and their objections to raising the 

age of consent often arose from the fear that either they or their sons might be 

threatened by new legislation’.
139

 These comments echoed those made by medical 

practitioners, including Frederick Lowndes who was not an MP but who had direct lines 
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of communication with Parliament.
140

 As already noted Lowndes advocated raising the 

age of the misdemeanour clause to 16, but he did so while emphasising the importance 

of medical examinations because ‘the proposed alterations offer increased facilities for 

the preferring of false charges by precocious females, in the hope of extorting “hush 

money”’.
141

 While the medico-moral issue of precocity provided MPs or members of 

the House of Lords with a useful means to highlight such concerns, these similarities 

should not be interpreted as a straightforward indicator of the impact of medicine on 

Parliament. Concerns about blackmail had long been held and were shared by medicine 

and the law in the nineteenth century, therefore should be viewed as a point of 

commonality rather than the impact of one profession upon another.
142

 

 

Concerns about precocity shaped the outcome of the 1885 CLAA’s misdemeanour 

clause as, although the age of 16 was ultimately accepted, it incorporated the following 

statement to exclude precocious girls: 

[I]t shall be a sufficient defence to any charge under sub-section one of this 

section if it shall be made to appear to the court or jury before whom the charge 

shall be brought that the person so charged had reasonable cause to believe that 

the girl was of or above the age of sixteen years.
143

  

Significantly, an attempt to introduce a similar sentence into the felony clause was 

rejected with little debate, possibly because the youthful appearance of girls under that 

age was deemed impossible to doubt.
144

 Medical rhetoric was evident in such 

discussions of physical precocity, but it should be noted that the definition of precocity 

used in Parliament was somewhat specific to the legal context. Although some MPs and 

members of the House of Lords implied that the ideas they cited had medical backing, 

their application of the term differed significantly from that of medical authors. The 

ages pinpointed by medical authors as precocious did not correspond to those named in 

Parliament. The previous chapter demonstrated that medical authors described sexual 

development as most typical within the age range of 13 to 15, and only labelled 
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physiological development as ‘precocious’ below the ages of 11 or 12 years old. As 

parliamentary references to precocity were made in the context of girls of around 15 

years old, it seems reasonable to conclude that the term was defined in terms of 

precocious sexual knowledge or behaviour rather than precocious physiological 

development. However, MPs and members of the House of Lords evaded such 

distinctions and simply implied that physiological and behavioural precocity were 

consistently and directly comparable. Medical practitioners and authors had drawn some 

similar links between precocity of body and behaviour, but did not conflate the issues to 

the same extent. Medical ideas were drawn upon in a more simplistic form in 

parliamentary debates. 

 

A final issue to consider in relation to individual MPs or members of the House of 

Lords and age-of-consent legislation is the Labouchère amendment to the 1885 CLAA. 

This famous clause criminalised ‘gross indecency’ against males of any age and is best 

known for its use in the suppression of homosexuality. However, its original inclusion 

may have been linked to the subject of child protection. In 1981, John Marshall first 

argued that the amendment was designed to prevent the corruption of youth as part of a 

general drive against ‘decadence’ rather than to criminalise consenting relationships 

between adults.
145

 This view has gained increasing support from historians in the last 

twenty years, although the lack of supporting evidence makes the question of 

Labouchère’s motivations difficult to resolve entirely.
146

 According to Angus McLaren, 

‘Labouchère’s amendment to the Criminal Law Amendment Act of 1885, added in the 

first place to protect the young of both sexes from predatory older men, had the chief 

effect of hitting male same-sex relations’.
147

 Joseph Bristow similarly argues that 

although the amendment responded to homosexual scandals of the 1880s, ‘[i]ts aim … 
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was not so much to prohibit same-sex relations between adult males but more to deter 

the corruption of youth’.
148

 As it was noted in parliamentary debates that boys under the 

age of 13 were already covered by indecent assault legislation, Labouchère’s 

amendment may have been designed to extend protection to older boys.
149

 Such an 

explanation is persuasive in light of the context in which the ‘gross indecency’ clause 

was introduced. As noted in Chapter One of this thesis, puberty was deemed a 

particularly dangerous time because boys apparently fell easily into habits of ‘self-

abuse’ and lacked the ‘will’ to control their new sexual feelings. They were thus 

considered to be vulnerable to corruption by outside influences, which included 

pederasty. However, the limited debates surrounding this clause neither had an 

explicitly medical basis nor drew upon medical rhetoric. This absence in itself is worthy 

of note, as medical practitioners were relatively unsuccessful in gaining any input on the 

subject of male sexual consent. The intersection between females, puberty and sexual 

behaviour dominated parliamentary debates. 

 

This section has shown that there was a greater medical role in formulating legislation 

on ages of sexual consent than many historians have recognised, particularly in relation 

to the 1885 CLAA. Direct medical roles in the creation and passage of this legislation 

were limited, but scientific ideas were often drawn upon by others to promote their 

various agendas. The analysis has also shown that the lines between bodily, mental and 

moral development became increasingly blurred in the context of the misdemeanour 

clause. Social issues of knowledge and experience were particularly raised with regard 

to girls in the ‘grey area’ between childhood and adulthood, with the issues of puberty 

and physiology becoming tied up with such debates.
150

 These approaches drew upon 

wider social anxieties and were shared by members of the medical and parliamentary 

professions. The two professions also shared a tendency to link medical authority to the 

subject of the body rather than the mind, at least in the context of sexual consent 

legislation. This section has thus provided evidence to support one of the primary 

claims of this thesis, that medico-legal relations are best understood in terms of 
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collective knowledge and negotiated spheres of ‘expertise’ rather than the impact of one 

dominant profession on the other. 

 

Conclusions 

The role of the British state in defining and shaping childhood has long been a subject 

of historical study, particularly because of extensive late-nineteenth- and early-

twentieth-century legislative interventions on child welfare. Sexual consent and incest 

legislation were part of this larger picture of reform, making it difficult to pinpoint any 

single or even primary reason for their passage. Despite the difficulties of identifying 

state motives for legislating on child protection at any given time, this chapter has 

demonstrated that the publicity and extensive records surrounding law-making 

processes can be used to consider other important questions. This analysis has 

proceeded on the notion that attempts to identify the ‘most’ or ‘least’ important motives 

for legislation have resulted in an oversimplification of some of the secondary 

influences on legislation formation. Medicine is one such influence, as the role of 

medical practitioners in shaping age-of-consent legislation has been commonly 

dismissed by historians. However, this analysis has demonstrated that medical roles in 

law-making were complex. Although medical practitioners often contributed to law-

making, both pressure groups and representatives of the state had an influence over 

whether medical practitioners were consulted with regard to age-of-consent and incest 

legislation. Medical theory was also often drawn upon and reinterpreted for the 

parliamentary sphere without direct medical consultation, which meant that scientific 

validation was provided for ideas about sexual consent without explicit medical input. 

Despite the lack of medical control over the use of their ideas, it remains significant that 

the principles of physiology were drawn upon to add weight to arguments both for and 

against reform. Although the use of physiology was not consistent, such inconsistency 

was actually largely in line with the variable medical applications of physiology in the 

context of sexual consent debates. The variable nature of puberty allowed for it to be 

used in a multitude of ways. Medical practitioners, judges, law-makers and pressure 

groups often drew upon the notion of a ‘normal’ age of sexual maturity that supported 

their individual position on the subject of sexual consent legislation.  

 

These conclusions have broader relevance for the study of legislation formation by 

demonstrating the value of understanding processes, rather than seeking to identify 



157 

 

‘most’ and ‘least’ important factors. Medical roles in law-making were diverse and 

negotiated but should not be eliminated from history on the basis of their secondary 

nature and complexity. Rather than posing questions about impact, it is arguably more 

fruitful to consider the processes and networks by which common pools of medico-legal 

and medico-moral knowledge were created and drawn upon. It is also useful to examine 

how spheres of scientific ‘expertise’, which were only clearly established in relation to 

the body, were constructed and maintained by both medicine and the law. The thesis 

also addresses these questions in its second half, which considers how sexual consent 

legislation operated in practice. Although moving onto a different subject matter, in 

terms of focusing on criminal trials, the second half of the thesis supports many of the 

methodological and conceptual conclusions drawn to this point. It shows that medical 

authority was negotiated rather than automatic, and that medical practitioners were part 

of shared cultures of knowledge rather than forming a separate, objective and 

homogeneous body that imposed scientific knowledge ‘from above’. 
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Part 2: Crime and the Courts 
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4. 

 

‘To a Doctor at Once’?: Suspected Sexual Crime and Pre-Trial 

Medicine
1
 

 

In her work on the history of ‘child sexual abuse’, Carol Smart rightly notes that ‘[i]n 

exploring how the medical profession dealt with adult sexual contact with children it is 

necessary to consider under what conditions a child or an abusive event might come to 

medical attention’.
2
 Medical involvement in cases of suspected sexual crime did not 

begin in the courts, but rather depended on decisions made by the police and members 

of the general public before trial. These pre-trial processes are the focus of the following 

chapter, which examines cases of alleged sexual crime from the point of suspicion 

through to the decision to pursue a charge, but not yet the nature or reception of medical 

evidence in magistrates’ courts or at trials. It marks an analytical shift away from 

considering the construction of sexual consent legislation and towards examining how it 

operated in practice, an approach which is maintained throughout the second half of this 

thesis. The chapter presents two arguments throughout: firstly, that approaches to the 

use and reception of medical evidence were not fully systematic in the Victorian and 

Edwardian periods; and secondly, that deference to medical opinion was not automatic.  

 

In the 1960s and 1970s, historians such as William Joseph Reader and Wilbur R. Miller 

conceptualised the nineteenth century as a period of medical and police 

professionalisation.
3
 Although the term ‘professionalisation’ is often used loosely by 

historians, it generally refers to a turn towards more unified and skilled professions.
4
 In 

the contexts studied for this chapter such ‘professionalisation’ would be expected to 
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manifest itself in a greater use of medical ‘experts’ and a preference for ‘professional’ 

medical rather than lay examinations of suspected victims. In terms of more unified 

approaches, a ‘professionalised’ pre-trial context would also involve formal procedures 

by which the police consulted medical opinion irrespective of location. However, this 

chapter demonstrates the absence of many of these characteristics in late-Victorian and 

Edwardian England. The selection and use of medical practitioners by the police was 

often ad hoc and members of the working-class public did not systematically call upon 

or listen to the advice of medical practitioners. Medicine was one of many competing 

voices in guiding responses to suspected sexual crime, rather than being automatically 

deferred to because it was a scientific profession. The chapter can therefore be located 

within a revisionist historiographical school on police and medical ‘professionalisation’, 

which emphasises that the 1829 Metropolitan Police Act, 1856 County and Borough 

Police Act and 1858 Medical Act were not turning points after which more unified 

professions and systematic professional relationships emerged.
5
 

 

In the cases under study for the second half of the thesis 602 medical practitioners gave 

pre-trial statements for 608 alleged victims; 429 from Middlesex and 179 from 

Gloucestershire, Somerset and Devon combined. These statements facilitate analysis of 

how and why medical evidence was used even before a case reached trial. Many pre-

trial statements include depositions by the police or members of public who called, or 

refused to call, medical evidence. They therefore provide evidence of the processes by 

which decisions about the consultation of medical practitioners were made. As 97 per 

cent of the aforementioned medical statements involved females and 77 per cent of 

those were females under the age of sexual consent, most of the medical evidence 

discussed in this chapter relates to young girls.
6
 The youth of these alleged victims 

meant that the main decision-makers in the early stages of an investigation were the 

police and adult relatives of alleged victims, rather than complainants themselves. As 

this chapter shows that medical practitioners were always consulted in variable ways, 

even in similar circumstances, there is no analytical value in breaking their roles down 
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according to a complainant’s age or gender.
7
 However, age is returned to as a category 

of analysis in the next chapter’s discussion of the nature of medical evidence. 

 

How? Approaching Medical Practitioners 

This section considers how cases of suspected sexual crime came to medical attention, 

with a particular focus on who initially called medical practitioners and the 

circumstances in which they chose to do so. It demonstrates that there was no clear-cut 

process by which medical practitioners were called in to examine alleged victims in 

cases of a suspected sexual crime. This argument links to the historiography of 

professionalisation outlined above, as medical practitioners negotiated their roles on a 

case-by-case basis rather than following any systematic procedure. Although patterns of 

approaching medical practitioners differed between Middlesex and the south-west 

counties, no clear system for consulting medical practitioners can be identified in either 

region. This is not to claim that medical practitioners had little influence in the pre-trial 

process, as the final section of this chapter shows that the opposite could be true. 

However, deciding to approach a medical practitioner was not an automatic step for 

either the police or members of the general public. 

 

Overall 722 medical practitioners were called in the 2213 depositions studied for this 

thesis, although 120 of these did not testify in court.
8
 Some broad factors increased the 

likelihood of a medical practitioner being approached for their opinion in cases of 

suspected sexual crime. In addition to the influence of a complainant’s age, as noted in 

the introduction to this chapter, the type of sexual offence was of great importance in 

determining whether a medical practitioner was called to examine an alleged victim. 

Although this chapter shows that similar situations or perceived offences could lead to a 

range of possible outcomes, certain circumstances increased the overall likelihood of 

medical practitioners being consulted. In the context of male complainants, medical 

evidence was called in eight per cent of indecent assault cases and 20 per cent of 
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attempted buggery and ‘assault with intent’ cases.
9
 181 cases of indecent assault on 

males reached trial, but only 25 cases of attempted buggery and ‘assault with intent’. In 

the context of female complainants, medical evidence was called in 30 per cent of 

indecent assault cases, 40 per cent of attempted rape/carnal knowledge or ‘assault with 

intent’ cases and 96 per cent of carnal knowledge cases.
10

 As the overall ratio of 

indecent assault to attempted carnal knowledge/rape and ‘assault with intent’ cases was 

approximately 4:1 and the ratio of indecent assault to carnal knowledge cases was 

approximately 70:1, the nature of alleged offences is of primary importance in 

explaining the relatively low overall proportion of medical practitioners called in the 

Middlesex Sessions and south-west Quarter Sessions.
11

 As the courts under study only 

tried misdemeanours, the cases considered in this thesis were relatively unlikely to 

include medical evidence. However, such cases have their own specific historical value. 

They enable a consideration of the motivations behind both the presence and the 

absence of medical evidence, which would not be possible with higher courts in which 

all cases included medical testimony.
12

  

 

Figure 4.1 is a breakdown of all of the medical practitioners called in Middlesex and the 

south-west counties. It confirms the comment made in the introduction to this chapter 

that only a minor proportion of medical practitioners were called by complainants 

themselves. Due to the youth of many alleged victims in cases of suspected sexual 

crime, the responsibility for contacting the police or a medical practitioner generally fell 

upon their older relatives. In some cases relatives contacted a medical practitioner 

directly and in others they approached the police first, who then arranged a medical 

examination of the complainant. The graph demonstrates the importance of not always 

taking the comments of contemporary medical practitioners at face value, such as those 

who complained that ‘a few circumstances have contributed to prejudice the public 

                                                 

9
 Sodomy cases are not included here because, as felonies, they did not reach the courts under study. 

These statistics and those for females are calculated by alleged victims, therefore a ‘case’ in which more 

than one medical practitioner was consulted is only counted as one. However, a case in which a medical 

practitioner was consulted twice for two different complainants is counted as two. It includes cases in 

which reference was made to a medical practitioner being consulted, but in which the medical practitioner 

was not eventually called to testify in court. 
10

 Rape is not included here because it was a felony therefore not tried in these courts, but carnal 

knowledge of a girl in the misdemeanour clause was tried in all of the courts under study.  
11

 The respective figures were: 1581 indecent assault; 400 attempted rape/carnal knowledge; 23 

rape/carnal knowledge. 
12

 For example Louise Jackson’s sample of 230 Old Bailey sexual offence cases found that medical 

witnesses attended every trial; Louise A. Jackson, ‘Child Sexual Abuse and the Law: London 1870-1914’, 

unpublished doctoral thesis, Roehampton Institute (1997), p. 166. 
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against us’ and that ‘an undercurrent of prejudice against the profession … universally 

exists’.
13

 It depicts willingness to consult medical practitioners amongst both the police 

and members of the public, more specifically the working-class public who constituted 

a majority of complainants at magistrates’ courts. 

 

 

 

Figure 4.1 shows that a range of different minority groups could play roles in the initial 

consultation process. Medical practitioners were called in by people as wide-ranging as 

neighbours and defence lawyers. Although the statistically limited nature of such agents 

means that they will not be a focus of this chapter, their roles remain important 

indicators of the range of ways in which cases could come to medical attention. Taking 

magistrates as an example, their ostensibly rare involvement supports a comment made 

in an 1878 issue of The Lancet regarding medical witnesses’ ‘selection by the litigants, 

and not by the Court’.
14

 However, magistrates were prepared to call medical 

practitioners in cases in which they felt that the absence of medical testimony was 

                                                 

13
 Lionel S. Beale, Our Morality and the Moral Question: Chiefly from the Medical Side (London: J. & A. 

Churchill, 1887), p. 165; Edward B. Foote, Plain Home Talk About the Human System (New York; 

London: Murray Hill Publishing Company; Charles Noble, 1870), p. 317. See also ‘Medicine, its Practice 

and its Public Relations’, The Lancet, 1 July 1905, 43-45, p. 43. 
14

 John Eric Erichsen, ‘On Surgical Evidence in Courts of Law, with Suggestions for its Improvement’, 

The Lancet, 4 May 1878, 637-39, p. 637. 
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inappropriate. In two cases from the 1860s, a London surgeon stated that ‘[a]t the 

request of the magistrate I examined the prosecutrix a few minutes ago’ and a Somerset 

surgeon commented that ‘I yesterday by desire of the magistrate Mr Thwaites examined 

the person of Emily Fisher’.
15

 Very occasionally cases also included examinations of 

prisoners’ mental states, when magistrates wanted to consider the legal issue of insanity 

defences.
16

 In other circumstances, magistrates refused to call in medical practitioners 

themselves but instructed complainants or their relatives to do so upon applying for a 

warrant. In a Gloucestershire indecent assault case in 1885, for example, a 13-year-old 

complainant stated that ‘I went to Dr Taylor in Thornbury on Thursday at the 

suggestion of the Magistrate’s Clerk to be examined’.
17

 It is useful to compare this case 

with another indecent assault trial that took place at a similar time and place. In a 

Somerset case of suspected indecent assault on an eight-year-old girl four years later, 

the magistrate instructed a complainant’s mother to conduct a medical examination 

herself.
18

 These two cases together indicate that connections between magistrates and 

medical witnesses were variable in any given time and place, as they encouraged the use 

of both professional and lay examinations. Overlaps between magistrate and public 

consultations of medical practitioners also complicate the picture presented by Figure 

4.1, as statistics do not account for the possibility that some relatives of complainants 

were instructed to call medical practitioners by other agents in the judicial process.  

 

The graph also demonstrates some regional variations in the initial consultation process. 

There was a small difference between the proportion of medical practitioners from 

Middlesex and the South West who were initially called by relatives of a complainant. 

However, the greatest point of distinction between the two regions relates to police roles 

in initial consultations. The proportion of Middlesex medical practitioners who were 

called by the police was more than double that of Gloucestershire, Somerset and 

                                                 

15
 London, London Metropolitan Archives (LMA), Pre-Trial Statements, Oliver Mason tried at the 

Middlesex Sessions on 8 November 1865 for indecent assault, MJ/SP/E/1865/022; Taunton, SRO, Pre-

Trial Statements, Frederick West tried at the Somerset Quarter Sessions on 17 January 1862 for assault 

with intent to commit a rape, Q/SR/645. 
16

 For example see London, LMA, Pre-Trial Statements, Luther Schnell tried at the Middlesex Sessions 

on 6 May 1884 for indecent assault, MJ/SP/E/1884/023; London, LMA, Pre-Trial Statements, William 

Ray tried at the Middlesex Sessions on 16 August 1887 for indecent assault, MJ/SP/E/1887/041. 
17

 Gloucester, Gloucestershire Archives (GA), Pre-Trial Statements, John Febrey tried at the 

Gloucestershire Quarter Sessions on 1 July 1885 for indecent assault, Q/SD/2/1885. 
18

 Taunton, SRO, Pre-Trial Statements, George Philpot tried at the Somerset Quarter Sessions in July 

1889 for indecent assault, Q/SR/756. 
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Devon.
19

 The graph therefore raises the possibility that a more systematic relationship 

existed between the police and medical practitioners in Middlesex than in 

Gloucestershire, Somerset and Devon. This claim is partly corroborated by the chapter’s 

later discussion of Metropolitan police surgeons. It also provides a possible explanation 

for the slightly lower overall proportion of medical evidence in south-west cases, as 

medical practitioners were called for 33 per cent of alleged victims in Middlesex and 27 

per cent in Gloucestershire, Somerset and Devon. At least on a basic statistical level, 

this difference came primarily from the lower likelihood of the police calling upon 

medical advice in the provinces.  

 

Qualitative evidence presents a less clear-cut picture than statistics alone. A closer 

analysis of pre-trial testimony shows that police and public roles in consulting medical 

practitioners were not entirely separable and thus raises the possibility that distinctions 

between Middlesex and the provinces were not as significant as first appears. In many 

cases from Gloucestershire, Somerset and Devon in which a member of the general 

public initially called in medical practitioners, the police went on to consult the same 

medical practitioner either to confirm the diagnosis or to request an examination of the 

prisoner. In a Gloucestershire case from 1895, the medical witness stated that ‘Mrs 

Evans brought her boy Charles Evans to me on Sunday the 21st last about 2pm … On 

the 21st in the evening at the request of Sergeant Curry I examined the prisoner at the 

Police Station’.
20

 Although provincial police were less likely to initially consult medical 

practitioners than their Metropolitan counterparts, they showed signs of being more 

prepared to consult and use any medical practitioner introduced by members of the 

public.
21

 The police also sometimes played an indirect role in the recruitment of medical 

witnesses. It was very common for members of provincial police forces to advise 

relatives of complainants to consult a medical practitioner, rather than calling in medical 

advice themselves or rejecting the value of medical evidence completely. The police 

even recommended specific medical practitioners in some cases. In 1871 a witness in a 

                                                 

19
 There is also a significant ‘unknown’ figure but, as the proportion of such cases is almost exactly the 

same for both regions, it is reasonable to compare statistics in this way. 
20

 Gloucester, GA, Pre-Trial Statements, Albert Porter tried at the Gloucestershire Quarter Sessions in 

October 1895 for indecent assault on a male, Q/SD/2/1895. 
21

 Only four per cent of cases from Gloucestershire, Somerset and Devon involved two or more medical 

practitioners. The comparable proportion for Middlesex cases was 15 per cent; almost quadruple the 

provincial figure. Although both of these statistics are relatively low, they indicate that the Middlesex 

police were more likely to consult a new medical practitioner whereas provincial police may have been 

content to consult the medical practitioner called by a complainant’s relatives, as in the Gloucestershire 

case cited. 
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Devon trial typified this process by commenting that a police sergeant ‘directed me to 

take [my daughter] to Dr Attwater at Bampton. I did so, and he examined her in my 

presence’.
22

 As a final example of the overlaps between police and public roles in 

consulting medical practitioners, the provincial police also sometimes acted as 

messengers on behalf of members of the public. Although a member of the public was 

technically the person who called for a medical practitioner in such situations, their 

actions were not separable from those of the police. In Somerset in June 1864, for 

example, the mother of a seven-year-old complainant ‘sent Police Constable John 

Waters for Mr Howse the Surgeon’ when she suspected that an indecent assault had 

been committed upon her daughter.
23

 The provincial police role in initial consultations 

was not as limited as might be assumed from a statistical breakdown alone, but it was 

largely unsystematic. 

 

As in the provincial sample there is evidence that the Middlesex police could encourage 

members of the general public to seek medical advice, even when the police did not 

consult medical practitioners themselves. Such relationships between the police, the 

public and medical practitioners were also often unsystematic. In two Middlesex cases 

from 1865 and 1875, upon hearing about an alleged indecent assault, police constables 

did not consult a medical practitioner but advised children’s relatives to do so.
24

 As this 

chapter later shows, London and Middlesex police had access to divisional surgeons and 

therefore this advice was based on a choice rather than a default position. Relatives of 

complainants also sometimes called medical practitioners to the police station to 

examine their child, as illustrated by a Middlesex case of suspected indecent assault on 

a six-year-old girl in 1879 in which Dr Frederick Mullar stated that ‘I was called to 

examine this child at the station yesterday at the wish of her mother’.
25

 As the police 

commonly suggested that parents called in a medical practitioner, it seems likely that 

there was a degree of police influence in this decision. Divisions between the key agents 

in pre-trial processes were evidently not clear cut in either region under study. The 

                                                 

22
 Exeter, Devon Record Office (DRO), Pre-Trial Statements, John Fisher tried at the Devon Quarter 

Sessions on 29 June 1871 for indecent assault, QS/B/1871/Midsummer. 
23

 Taunton, SRO, Pre-Trial Statements, George Clements tried at the Somerset Quarter Sessions on 29 

June 1864 for indecent assault and assault with intent to carnally know, Q/SR/655. 
24

 London, LMA, Pre-Trial Statements, Patrick Barron tried at the Middlesex Sessions on 24 September 

1875 for indecent assault, MJ/SP/E/1875/017; London, LMA, Pre-Trial Statements, Nathan Pulham tried 

at the Middlesex Sessions on 13 February 1865 for indecent assault, MJ/SP/E/1865/003. 
25

 London, LMA, Pre-Trial Statements, Alfred Clarke tried at the Middlesex Sessions on 11 September 

1879 for indecent assault, MJ/SP/E/1879/22. 
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public and police were often mutually involved in interactions with medical 

practitioners in urban and rural regions alike, but the roles of all three parties varied 

from case to case. 

 

Medical practitioners had limited authority in the initial clinical encounter because they 

were generally dependent on being approached in the first place and on being given 

permission to conduct intimate examinations. It is therefore also important to consider 

cases in which key agents in the pre-trial judicial processes opted not to call in medical 

practitioners, which was not always a decision based on the nature of an alleged offence 

alone. It can be difficult to evaluate the reasons for an absence of medical practitioners, 

particularly in the light of vague comments made in court such as ‘I didn’t think of 

sending her to the doctor’ and ‘I don’t know why I didn’t take her to a doctor before’.
26

 

However, in their pre-trial statements, relatives of complainants occasionally referred to 

factors that dissuaded them from calling in medical practitioners. One Somerset mother 

drew explicit connections between medicine and criminal prosecutions, by stating that 

‘I did not think it necessary to have a doctor. I did not expect a prosecution to take 

place’.
27

 Other parents apparently did not want to subject their children to further 

interference, whether they intended to pursue a prosecution or not. In a Gloucestershire 

deposition from 1885, the mother of an 11-year-old girl stated that ‘my husband 

objected’ to a medical examination.
28

 In one Middlesex case from 1864, the mother of a 

12-year-old complainant refused to allow an examination by a medical practitioner 

called by the accused man’s defence ‘because I thought one medical man was 

enough’.
29

 These patterns were relatively consistent over time. Twenty years later, a 

Middlesex mother similarly refused a request by the defence to conduct an examination 

of her eight-year-old daughter in an indecent assault case because ‘I did not want my 

child to be exposed to anyone else and I had perfect confidence in the doctor who had 

examined her’.
30

 Parents also had the right to ignore medical evidence when they were 

                                                 

26
 London, LMA, Pre-Trial Statements, John Howard tried at the Middlesex Sessions on 16 May 1884 for 

indecent assault, MJ/SP/E/1884/024; London, LMA, Pre-Trial Statements, Major Artley tried at the 

Middlesex Sessions on 25 September 1869 for indecent assault, MJ/SP/E/1869/016. 
27

 Taunton, SRO, Pre-Trial Statements, George Stevens tried at the Somerset Quarter Sessions on 2 July 

1913 for indecent assault, Q/SR/852. 
28

 Gloucester, GA, Pre-Trial Statements, William Beasant tried at the Gloucestershire Quarter Sessions on 

21 October 1885 for attempted rape, Q/SD/2/1885. 
29

 London, LMA, Pre-Trial Statements, George Brooker tried at the Middlesex Sessions on 5 September 

1864 for indecent assault, MJ/SP/E/1864/016. 
30

 London, LMA, Pre-Trial Statements, Charles Robert Hallett tried at the Middlesex Sessions on 7 

November 1884 for indecent assault, MJ/SP/E/1884/046. 
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left unsatisfied by a medical practitioner’s opinion. In two Middlesex trials from the 

1860s, for example, mothers of complainants stated that ‘[h]er aunt took her to Mr Hunt 

the Surgeon. I didn’t feel satisfied and I took her to Mr Moore’ and ‘I took her to Mr 

Faxon, I wasn’t satisfied, and on Thursday last I took her to Dr Renick’.
31

 The evidence 

of the former practitioner was not reported or called to court in either case, further 

demonstrating that the pre-trial roles of medical practitioners were not secure and that 

members of the public could ‘shop around’ for a medical practitioner.  

 

When relatives of complainants opted not to consult medical practitioners, they 

sometimes took the alternative approach of conducting their own lay examinations of an 

alleged victim’s body. In a Gloucestershire indecent assault case from 1888 the mother 

of a 17-year-old complainant commented that ‘I examined her but I did not find any 

marks … The Sister asked if I had taken my daughter to a doctor. I said “no it was not 

worthwhile”’.
32

 The use of lay instead of professional examinations also was not limited 

to cases in which lay people found no signs of violence. In a case of suspected indecent 

assault from Devon in 1883, the mother of a 14-year-old complainant stated that ‘[I] 

examined her. The child was very red and sore. I mean the private parts. I did not call in 

any doctor’.
33

 35 per cent of pre-trial statements from Gloucestershire, Somerset and 

Devon referred to lay medical examinations of the body or genitals.
34

 The equivalent 

figure for Middlesex was 17 per cent.
35

 This statistical discrepancy provides a possible 

explanation for the lower overall proportion of cases with medical evidence in the South 

West, as discussed above. There was seemingly a more widespread use of lay 

examinations and informal networks in the south-west counties, which tied in with 

issues such as the potential difficulties of travelling to see a medical practitioner. All of 

these lay examinations were conducted by women, most commonly female relatives of 

complainants and sometimes neighbours or mistresses of servants. In such cases lay 

people often acknowledged the limitations of their own interpretations of bodily signs 

but did not always call in medical practitioners. In a Gloucestershire case from 1896 a 

                                                 

31
 London, LMA, Pre-Trial Statements, William Collins tried at the Middlesex Sessions on 23 May 1862 

for indecent assault, MJ/SP/E/1862/009; London, LMA, Pre-Trial Statements, Edwin Jordan tried at the 

Middlesex Sessions on 22 January 1869 for indecent assault, MJ/SP/E/1869/002. 
32

 Gloucester, GA, Pre-Trial Statements, Robert Tandy tried at the Gloucestershire Quarter Sessions on 5 

July 1888 for indecent assault, Q/SD/2/1888. 
33

 Exeter, DRO, Pre-Trial Statements, George Baker tried at the Devon Quarter Sessions on 4 April 1883 

for indecent assault, QS/B/1883/Easter. 
34

 277 out of 789. 
35

 243 out of 1424. 
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complainant’s mother stated that ‘[m]y child appeared to me to be sore for a day or two 

after, but as far as I am a judge, I don’t think the prisoner used anything but his hand’.
36

 

By stating ‘as far as I am a judge’, the mother in this case implicitly acknowledged the 

distinctions between lay and professional capacities to interpret signs of violence. 

However, nobody proceeded to call in a medical practitioner in this case.  

 

In some cases with lay examinations, local community and traditional knowledge were 

used instead of professional advice because there was not yet any suspicion that an 

offence had taken place. In one Middlesex case of alleged indecent assault on an eight-

year-old girl, for example, a neighbour of the child was informed that she was unwell 

and ‘examined the prosecutrix … found the parts very sore and I went and got her some 

medicine. I thought it was from the over heating of her blood’.
37

 The child’s 

grandmother similarly stated that ‘[t]he prosecutrix complained to me of being sore and 

I examined her and found her raw … I thought the rawness was from the heat of her 

body’.
38

 In this case local networks and lay knowledge about ‘over heating’, which was 

grounded in humoral models of the body, were drawn upon instead of medical advice. 

No medical practitioner was consulted and the alleged offence did not come to light 

until the girl made a complaint four months later. This example supports comments that 

have long been made by historians about the use of local networks in times of crisis in 

the late-nineteenth and early-twentieth centuries, in both London and the provinces.
39

 

Medical practitioners had to negotiate their roles in relation to such lay knowledge and 

use of local networks.  

 

In other cases lay examinations were not conducted as an alternative to professional 

examinations but in addition to them. When used in this way members of the general 

public could complement medical practice by presenting a form of observation based on 

experience and the ability to situate a bodily state against a given ‘norm’ rather than 

observation based on ‘expertise’. Figure 4.2 depicts the relationship between results of 

                                                 

36
 Gloucester, GA, Pre-Trial Statements, George Watkins tried at the Gloucestershire Quarter Sessions in 

April 1896 for indecent assault, Q/SD/2/1896. 
37

 London, LMA, Pre-Trial Statements, Isaac Garcia tried at the Middlesex Sessions on 5 October 1883 

for indecent assault, MJ/SP/E/1883/041. 
38

 LMA, Pre-Trial Statements, Isaac Garcia. 
39

 Jerry White, London in the Nineteenth Century (London: Jonathan Cape, 2007), pp. 120-26; Jerry 
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lay medical examinations and the calling in of professional medical advice. It shows 

that medical advice was most commonly sought in addition to lay examinations in cases 

of uncertainty and when lay people noticed marks of violence on the genitals. Many 

medical practitioners were thus called in to corroborate or clarify lay examinations, both 

by the people who conducted the examination and by the police, rather than being 

viewed purely as an alternative to informal processes. In one such Middlesex case from 

1865, a witness apparently examined her eight-year old daughter and ‘found she looked 

inflamed about the private parts … I took her to the doctor’.
40

 However, medical 

practitioners also were not consulted in nearly one-fifth of cases in which lay people 

observed signs of genital violence during their examinations. As noted above, even if 

they found signs of bodily harm some parents simply preferred to conduct their own 

informal examinations. The position of professional medical practitioners was evidently 

not secure. Although lay medical evidence was utilised to a lesser degree in Middlesex, 

local and informal networks were an important part of the pre-trial process in all areas 

and professional medical examinations were not necessarily the first response of a 

concerned parent.  

 

 

 

The chapter’s analysis to this point partly supports Christopher Lawrence’s work on 

British medicine in the late-nineteenth century, which notes that ‘patients dictated 

                                                 

40
 London, LMA, Pre-Trial Statements, David Pearce tried at the Middlesex Sessions on 17 April 1865 

for indecent assault, MJ/SP/E/1865/008. 
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terms’ in the clinical encounter.
41

 However, Lawrence oversimplifies the relationship 

between medical practitioners and the public by reducing it to a case of one side 

‘dictating terms’. Medical practitioners negotiated their roles in pre-trial processes, 

rather than such roles either being automatic or being ‘dictated’ to them. Some medical 

practitioners approached the police or public about a suspected sexual offence rather 

than vice versa. In 1881 in Somerset, the mother of an alleged young victim of 

attempted carnal knowledge did not become suspicious until approached by a medical 

practitioner. She testified that her three-year-old daughter ‘has been unwell since 

Christmas. She has had a discharge from her privates. She has been under the care of Mr 

House, Mr Farrant’s assistant. Last Friday, Mr House told me something’.
42

 In 

consequence of information received by Mr House, seemingly in relation to the origin 

of her child’s genital discharge, the mother made enquiries and eventually laid charges 

against the prisoner. Middlesex medical practitioners similarly drew the attention of 

parents to the possibility that a sexual offence had been committed. In a case of 

attempted carnal knowledge of a 10-year-old girl from 1867, the girl ‘made no 

complaint, but became ill, and after the medical officer of the Haverstock-Hill 

Dispensary had treated her for some time, she disclosed the facts on 31st of December, 

and on the next day the prisoner was given into custody’.
43

 In this case the girl was 

questioned in consequence of the medical practitioner discovering that she was 

suffering from syphilis. Cases in which medical practitioners discovered a crime were 

unusual, but their existence reinforces this chapter’s claim that a suspected sexual 

assault could come to medical attention in a multitude of ways.  

 

Although medical practitioners could become involved in pre-trial processes by 

discovering cases themselves, medical journals emphasised that medical practitioners 

had no right to take a case directly to the police. In March 1887 a BMJ correspondent 

asked whether a medical practitioner should ‘inform the authorities’ if he discovered 

that a 15-year-old girl had fallen pregnant.
44

 The editor responded that ‘we fail to 

recognise that it in any way devolves upon him to inform the authorities of the incident 
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 Christopher Lawrence, Medicine in the Making of Modern Britain, 1700-1920 (London: Routledge, 

1994), p. 51. 
42

 Taunton, SRO, Pre-Trial Statements, George Turner not tried (no bill) at the Somerset Quarter Sessions 

in April 1881 for attempted carnal knowledge, Q/SR/723. 
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 ‘Middlesex Sessions’, The Times, 23 January 1867, 9, p. 9. 
44

 ‘Duties of Medical Practitioners under the Criminal Law Amendment Act’, British Medical Journal 

(BMJ), 5 March 1887, 546, p. 546. 
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in question. The moral obligation to do so, from our point of view, rests, de facto, with 

the aggrieved parents’.
45

 It is therefore unsurprising that none of the cases studied for 

this thesis involved medical practitioners approaching the police directly, although there 

is evidence that attempts to do so were made elsewhere. In one Swansea Assizes case of 

a suspected incestuous offence against a child, it was reported that ‘[t]he information 

was not laid by the parents, but reported to the police by Dr Davies to whom the child 

had been taken for examination and treatment. The police therefore in the ordinary 

course took the matter up’.
46

 When medical practitioners discovered a crime themselves 

they negotiated their pre-trial involvement in proceedings with a degree of agency, but 

were also dependent on the decisions taken by members of the general public and the 

police. 

 

Medical practitioners not only had the agency to negotiate some involvement in pre-trial 

processes, but could also remove themselves from such processes at the earliest stages 

of an enquiry. Most medical practitioners had the right to refuse to conduct 

examinations and apparently commonly did so in cases of suspected genital injury. 

Although it is unclear whether any medical practitioners in Middlesex or the south-west 

counties took the advice given in journals and textbooks, it was certainly widespread 

practice to advise medical readers that they could reject unpleasant cases. These 

journals highlighted the inconvenience and costliness of court appearances related to 

such examinations.
47

 In 1902, The Lancet reported a Suffolk indecent assault case in 

which ‘each of the three medical men in the town where the child lived had refused to 

examine her on the ground that the fees allowed in connexion with criminal proceedings 

were inadequate’.
48

 There are some indicators in trials from both regions under study 

that attempts to avoid attending court were a part of the negotiation process between the 

public and some medical practitioners, as in a 1902 Gloucestershire case where a child’s 

mother testified that ‘I telegraphed the doctor … He examined the child. He said his 

evidence would not be of much use’.
49

 Although surgeons who worked for the police 
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apparently were ‘not quite so free … to refuse all the filthy cases’ and were ‘practically 

compelled to take these very repulsive cases because the other practitioners decline to 

do so’, it is clear that nobody ‘dictated terms’ in the initial pre-trial encounter.
50

 

 

It is difficult to identify any clear patterns in the ways that cases of alleged sexual crime 

came to the attention of medical practitioners in Middlesex or Gloucestershire, 

Somerset and Devon. While the police undoubtedly played a greater and more 

systematic role in Middlesex, this section has shown that the extent of the 

professionalisation of the relationship between London medical practitioners and police 

should not be overstated. Members of the Metropolitan Police did not always call in a 

medical practitioner immediately upon being informed of an accusation, nor did they 

refuse to accept evidence from lay examinations in favour of professional examinations. 

The provincial police role was also greater than might be assumed from looking at 

statistics alone. Police in the south-west counties often worked with members of the 

general public and recommended medical practitioners to them, rather than removing 

themselves completely from involvement with medical aspects of criminal cases. The 

London-provincial divide was real but limited, as both regions demonstrated a variety of 

ad hoc processes of decision making that led to medical practitioners either being 

consulted or excluded from pre-trial processes.  

 

Who? Choosing Medical Practitioners 

Having considered how medical practitioners in general became aware of suspected 

criminal cases, this section examines which specific medical practitioners were 

approached to conduct examinations in cases of alleged sexual crime. It considers the 

influence of a medical practitioner’s qualifications or position, specialist knowledge, 

personal relationships, proximity from a complainant and price. This analysis reinforces 

the conclusions drawn above by demonstrating that divisions between police/public and 

London/provincial practice were not clear cut. Specific medical practitioners were 

rarely consulted solely on the basis of being ‘experts’ or specialists by either the police 

or the general public, but were selected for a range of highly variable personal and 

professional reasons. Trying to establish a hierarchy of factors that influenced the 

choice of a medical practitioner is unhelpful and arguably impossible, due to the range 
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of different priorities that were held by individuals. However, this section argues that 

there is some value in noting that a medical practitioner’s perceived ‘expertise’ was not 

the sole – or even the main – issue determining whether he was approached for advice 

during pre-trial investigations. 

 

Members of the public and the police could exercise some autonomy in selecting 

medical practitioners. As Willemijn Ruberg notes in relation to lay medical 

examinations in Dutch rape cases, ‘[a]lthough mothers often wanted doctors to 

corroborate the sexual abuse, which testifies to the physicians’ respected authority, 

women also had considerable agency when it came to choosing a doctor’.
51

 It is 

therefore significant that medical practitioners with the highest qualifications were not 

the most sought after in cases of suspected sexual crime, for either the police or 

members of the general working-class public. Figure 4.3 depicts the types of medical 

practitioners called in all areas under study, with a particular focus on comparing those 

consulted by complainants’ relatives and by the police.
52

 These statistics and other 

discussions in this section refer only to the 602 medical practitioners who testified in 

court, because of the difficulty of finding biographical information about the other 

unnamed medical practitioners. The graph demonstrates that the highest proportion of 

medical practitioners called were dual qualified surgeon-apothecaries, the category of 

medical qualification that was usually held by general practitioners.
53
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The graph shows little overall difference in the nature of medical practitioners consulted 

by the police and relatives of complainants. The only notable distinction between the 

two groups can be seen in the higher proportion of physicians called by the police, a 

finding which indicates that the police were more likely to recruit the most qualified 

medical practitioners. This hypothesis is partly borne out by the occasional use of non-

registered medical practitioners by relatives of complainants, such as curates or nurses, 

but never by the police. However, such cases were extremely rare and overall 

distinctions between the medical practitioners called by police and relatives of 

complainants were not significant. Although medical practitioners called in by the 

police tended to have slightly higher qualifications than those called by complainants’ 

relatives, neither group prioritised professional status as a motive for calling in a 

particular medical practitioner. The overall balance between surgeon-apothecaries or 

surgeons and those with the highest qualifications, physicians or Doctors of Medicine, 

was relatively even up to 1914.  

 

The meaning of these qualifications must also be placed in a contemporary context. 

Recent historiography has largely rejected the notion of a Victorian tripartite medical 

organisation and instead emphasised that nineteenth-century professional divisions 
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between surgeons and physicians were ‘amorphous’ rather than ‘neatly differentiated’.
54

 

Michael Mason speaks for this extensive historiographical school of thought when he 

argues that: 

[F]rom the very beginning of the nineteenth century the old division of the 

profession into physicians, surgeons, and apothecaries was becoming much less 

significant than the modern distinction between hospital-based medical men 

(consultants, who had bread-winning outside practices, and their trainees and 

assistants) and “general practitioners”.
55

  

Only 12 per cent of medical witnesses in Middlesex and the South West combined held 

hospital appointments.
56

 Neither the police nor members of the general public called 

upon consultants with any frequency. In a few cases general practitioners referred cases 

to hospitals as part of the early stages of a referral system, but this was also rare and 

unsystematic.
57

 When hospital practitioners were consulted it was often to seek 

treatment rather than specialist forensic advice.
58

 In a broad sense, throughout the period 

and places under study, most cases of suspected sexual crime were therefore dealt with 

by general practitioners. Professional status cannot be viewed as a driving force for 

selection of medical practitioners in criminal cases, either by the police or by members 

of the general public.  

 

The police and members of the public in both regions tended to consult male medical 

practitioners rather than female nurses or midwives. In one case from Somerset, a 
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‘monthly nurse’ was consulted but only because she was the grandmother of a 

complainant.
59

 This use of male general practitioners marked a shift from the early 

modern period in which females and midwives were more commonly consulted.
60

 

Nineteenth-century organisations like the National Vigilance Association actually 

strongly encouraged the use of women or female practitioners for examinations of girls’ 

genital areas.
61

 However, this policy was only followed to the degree that a female 

presence was required when male practitioners were conducting examinations in order 

to prevent indecent assault allegations against medical men. The only active female 

presence in such cases was the occasional involvement of female police searchers, who 

were used to examine four complainants across both regions and to observe a medical 

practitioner’s examination in an additional three cases. The first female police surgeon 

was not employed until 1927 in Manchester.
62

 Although David Vincent notes that in 

1910 an official enquiry found that ‘wise women’ still worked in rural medical practice, 

it also apparently found that ‘this class of practice appears to be diminishing’.
63

 This 

latter comment is supported by the fact that both the use of female medical practitioners 

and rural ‘quacks’ were almost completely absent from the cases studied for this 

thesis.
64

 The use of medical practitioners was thus partly professionalised over time, in 

terms of knowledge being increasingly consolidated amongst registered male 

practitioners. However, this consolidation of male ‘expertise’ was not specific to sexual 

crime. It was the result of more general professional shifts towards the use of registered 

                                                 

59
 Taunton, SRO, Pre-Trial Statements, Alfred Tucker tried at the Somerset Quarter Sessions on 2 July 

1890 for indecent assault, Q/SR/760. 
60

 See, for example, a discussion of the uses of female midwives in early-eighteenth-century infanticide 

cases and the shift towards male medical witnesses from mid-century onwards in Mark Jackson, New-

Born Child Murder: Women, Illegitimacy and the Courts in Eighteenth-Century England (Manchester: 

Manchester University Press, 1996), p. 70. On the extensive role of female medical practitioners in rural 

England in the early modern period see also William Kerwin, ‘Where Have You Gone, Margret Kennix? 

Seeking the Tradition of Healing Women in English Renaissance Drama’ in Women Healers and 

Physicians: Climbing a Long Hill, ed. Lillian R. Furst (Lexington: University Press of Kentucky, 1997), 

93-113, p. 110. Willemijn Ruberg similarly notes that in the Dutch context ‘before the nineteenth century, 

midwives were … responsible for examining women’s bodies when it came to pregnancy or rape’; 

Ruberg, ‘“Mother Knows Best”’, p. 35. 
61

 Sheila Jeffreys, The Spinster and her Enemies: Feminism and Sexuality 1880-1930 (London: Pandora, 

1985), p. 60. 
62

 Jeffreys, The Spinster and her Enemies, p. 60. 
63

 David Vincent, Literacy and Popular Culture: England 1750-1914 (Cambridge: Cambridge University 

Press, 1989), p. 170. 
64

 None of the medical practitioners in the cases under study for this thesis were female, with the 

exception of the nurse already cited. Records of the Medical Women’s Federation make reference to one 

case in which Dr Marion Elford was ‘in 1904 (or 5) … medical witness in a case of criminal assault on a 

girl of 14’ in Lincoln, but such cases were rare and all women except for the medical practitioner in 

question were apparently instructed to leave the court; London, The Wellcome Library, Records of the 

Medical Women’s Federation: Women in Police Courts, 1913, SA/MWF/C/64. 



178 

 

surgeons rather than local ‘quacks’ or ‘wise women’. As already shown by Figure 4.3, 

even against this background of general but patchy professionalisation, professional 

status was not a primary consideration in the selection of medical practitioners in cases 

of a suspected sexual offence. 

 

The issue of police surgeons provides the only significant point of disparity between 

medical practitioners called by the police and the general public. Police surgeons had 

been attached to most divisions of the Metropolitan Police since 1829, ostensibly to 

provide treatment for the police but also to examine prisoners or alleged victims of 

crime. Out of the 602 medical examinations considered in this section, 197 involved 

police surgeons and all but 14 of those were based in Middlesex. While the use of 

divisional surgeons of police was not completely absent in the provinces, particularly 

when police from bigger towns like Bristol were involved, their use by the Metropolitan 

Police was evidently far more extensive. As Jennifer Ward notes: 

An organised system of police surgeons was slow to develop in the provinces … 

Medical attention for the provincial police and medical witnessing in the police 

courts in non-serious cases seem to have been dealt with on an ad hoc basis and 

are little recorded.
65

  

Although the cases studied for this thesis indicate that provincial police surgeons both 

existed and were used, these roles were atypical. Police surgeons remained so rare in the 

provinces that in 1895 The Lancet reported the following speech made by the Home 

Secretary in response to a deputation from the United Kingdom Police Surgeons’ 

Association: 

As to the lack in some important counties and boroughs of recognised, 

accessible, and generally known practitioners, not only for attendance on the 

force, but for cases where expert services were required, he would consider 

whether it was not desirable to call attention in a circular to the need of attaching 

to every police force some recognised police surgeon.
66

  

It is therefore tempting to conclude that London police took a greater interest in the 

‘expertise’ of medical practitioners than the provincial police, because they often 

employed police surgeons and called upon them in cases of suspected sexual crime. 

However, even police surgeons’ roles were not systematic or consistent across 

Metropolitan Police forces. A surviving list of divisional surgeons for the K Division of 
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the Metropolitan Police, which covered the Stepney region of Middlesex, included nine 

different medical practitioners who were each attached to a specific police station in 

1892.
67

 In the period 1850-89, only three of these police stations had called in their 

respective police surgeons in cases of suspected sexual crime.
68

 However, those police 

stations that called upon their divisional surgeons did so regularly. Matthew Brownfield 

was called by the Poplar police, part of the K division, 12 times between 1864 and 

1889. Some police stations used police surgeons systematically and regularly, others on 

an ad hoc basis and others not at all in criminal cases. As emphasised throughout this 

chapter, distinctions between Middlesex and the south-west counties were less 

significant than they first appear. The use of police surgeons in Middlesex was far more 

prevalent than in the provincial counties, but was by no means uniform or automatic. 

 

Police surgeons’ ‘expertise’ was also not as great as might be assumed, which further 

emphasises a need for caution when making claims about distinctions between London 

and provincial status of medical practitioners. As The Commissioner of Police of the 

Metropolis commented that ‘the appointment is much sought after’, police surgeons had 

to compete for their roles and therefore were by no means poorly qualified.
69

 However, 

they were used widely in all kinds of criminal cases and were not specialists in cases of 

suspected sexual crime. George Bagster Phillips, the most commonly-used police 

surgeon in the cases studied for this thesis, was called upon in a range of criminal cases 

and is perhaps best known for conducting post-mortem examinations of ‘Jack the 

Ripper’ victims.
70

 Undoubtedly police surgeons had more experience than other 

practitioners in suspected sexual assault cases, as they were the most likely to be 

consulted on multiple occasions. The only medical practitioner from Gloucestershire, 

Somerset and Devon who testified more than three times was a surgeon to Lawford’s 

Gate Police Division, who gave evidence at the Gloucestershire Quarter Sessions seven 

times between 1891 and 1906. Similarly, the 21 Middlesex medical practitioners who 

gave evidence more than five times were all police surgeons. However, their medico-

legal roles were broad and operated in conjunction with other disparate duties such as 
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treating sick police and assessing levels of drunkenness. The most-consulted medical 

practitioner in all cases under study testified at the Middlesex Sessions 13 times in 19 

years, thus the degree of their on-the-job contact with suspected sexual assault cases 

was limited. Police surgeons were often not ‘experts’ but rather medical practitioners 

who had succeeded in consolidating their knowledge of medico-legal issues by gaining 

more regular practical experience of criminal cases.  

 

Middlesex medical practitioners theoretically had access to superior resources, but there 

was still little formalisation of procedure or of laboratory work in cases of suspected 

sexual crime during the Victorian and Edwardian years. Although Ivan Crozier and 

Gethin Rees state that the microscope provided ‘[a] trump card that doctors could use in 

the establishment of medical expertise’ in nineteenth-century sexual assault cases, the 

trials examined for this study indicate that microscopic analysis was largely left to 

general practitioners who often lacked access to the necessary resources.
71

 Only six per 

cent of the provincial and four per cent of the Middlesex medical witnesses made any 

form of microscopic analysis. These rare cases involved the few medical practitioners 

who owned microscopes themselves or who had hospital appointments. London medical 

practitioners could potentially make use of professional specialist bodies like the 

Clinical Research Association for analysis of samples, such as suspected semen or 

discharges from venereal disease. This diagnostic strategy was utilised in a Central 

Criminal Court case from 1900, in which the gonorrhoeal gonococcus was identified 

after a sample of a complainant’s discharge was sent away for examination.
72

 The case 

has been cited by Louise Jackson as demonstrating a procedure that ‘revolutionised the 

interpretation of medical evidence’.
73

 However, such diagnosis was not as widespread 

or ‘revolutionary’ as Jackson implies. A 1907 Metropolitan Police memorandum 

explicitly stated that, in sexual offence cases, ‘I think it would be undesirable to refer 

the analysis to bodies such as the Clinical Research Association’.
74

 English police had 

no access to in-house forensic laboratories until the late 1930s, when the Metropolitan 

Police Laboratory and regional police laboratories funded by the Home Office were 
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formed.
75

 It was not until the 1980s that the police began to use specific ‘rape 

examination suites’, which formalised the collection of samples to be sent for laboratory 

examination and analysis in cases of suspected sexual crime.
76

  

 

The late-nineteenth-century alternative to these professional laboratory processes was 

for the Metropolitan Police to recruit a ‘medico-legal expert’ or a ‘forensic expert’ who 

was not a police surgeon.
77

 This role indicates some London-specific formalisation of 

medical ‘expertise’ in criminal cases, but it only related to ‘exceptional’ cases of ‘a 

grave nature’.
78

 In 1888 the position was allocated to Thomas Bond who was a lecturer 

in forensic medicine at Westminster Hospital, but he was only called to cases tried at 

the Central Criminal Court. Before this appointment and after Bond’s death in 1901 the 

onus for examinations of complainants in criminal cases continued to fall on general 

police surgeons, who openly acknowledged the limits of their own ‘expertise’. In 1907 

the Metropolitan Police Chief Surgeon wrote a memo complaining that ‘since Mr 

Bond’s death … no one has been definitely recognised as replacing him and 

inconvenience has occasionally arisen in consequence’.
79

 He stated that ‘more expert 

testimony than the average Divisional Surgeon appears to me to become necessary’ in 

cases of sexual crime.
80

 The Superintendent of the Metropolitan Police supported the 

Chief Surgeon’s comments, noting that ‘it would be a great advantage for us to have an 

expert to whom we could refer the more difficult cases’.
81

 He also observed that police 

surgeons lacked experience in cases of sexual crime and did not have the requisite time 

or skill to conduct microscopic examinations.
82

 However, there is no evidence that this 

‘expert’ role was filled by 1914 and it certainly was never used in mid-level trials such 

as the Middlesex Sessions. The use of specialists thus remained largely unsystematic in 

cases of suspected sexual crime throughout the period under study. 
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To this point the analysis has shown that, in the cases studied and more generally, both 

the police and members of the public called upon general practitioners rather than 

consulting specialist ‘experts’ to whose authority they automatically deferred. This use 

of generalists related to a broader suspicion of ‘the vice of specialism’ which, with the 

exception of a few key fields such as ophthalmology and gynaecology, was associated 

with quackery and only gradually integrated into mainstream practice in the early-

twentieth century.
83

 Even hospital consultants were typically generalists throughout the 

Victorian and Edwardian years.
84

 As already discussed extensively in the first half of 

the thesis, psychiatry was a nascent specialism in the nineteenth century. In line with 

this general context, not a single alienist or specialist in mental health was consulted in 

the cases studied.
85

 Other specialisms were similarly under-represented in the courts, 

even as they became gradually accepted outside them. Examining the Medical Directory 

for all medical practitioners who testified in the Middlesex and south-west trials 

indicates that few medical witnesses had specialist knowledge relevant to sexual crime. 

Only six Medical Directory entries for the 602 medical practitioners made reference to 

publications in the field of forensic medicine, of which five related to murder and one to 

sexual offences. A further 10 medical practitioners had published in the field of 

midwifery and childbirth, indicating a very small degree of gynaecological and 

obstetrical specialist knowledge. Occasional forms of specialism can be also identified 

in Middlesex cases in which, for example, a lecturer on chemistry was consulted in 

1870. In the south-west counties, an assistant medical inspector of schoolchildren and a 

‘prizemedallist in forensic medicine’ were consulted in 1911 and 1897 respectively. 

However, such cases were atypical and it remains unclear whether the ‘expertise’ of 

these practitioners was actually relevant to their selection.  
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The example of paediatrics is worthy of closer consideration, as a specialism that made 

some inroads into mainstream medicine during the period under study but that was not 

drawn upon extensively in cases involving sexual assaults of children. Although British 

paediatrics as a profession emerged in the nineteenth century, it had only partial success 

in shaping medical practice before the inter-war period.
86

 During the Victorian and 

Edwardian periods, specialist children’s hospitals and specialist practitioners in 

children’s healthcare were emerging throughout the country.
87

 Most major 

developments occurred in London, where 16 children’s hospitals were founded between 

1850 and 1910, but Anne Digby also notes the development of specialist children’s 

hospitals in 24 provinces in the same period.
88

 Children’s wards were also developed in 

some general hospitals, such as in Exeter in 1860, which means that many of the parents 

and police in cases of children’s illnesses or suspected sexual assault would have had 

access to specialists in child health.
89

 However, the cases from Middlesex and the 

provinces indicate that this specialist knowledge was rarely drawn upon. Across both 

regions only 19 medical practitioners with experience in children’s hospitals were ever 

consulted in cases involving complainants between the ages of two and 12, which was 

the age group classified as ‘paediatric’ by the London Hospital for Sick Children from 

1851.
90

 Only two cases indicate that medical practitioners were consulted specifically 

for their specialist knowledge of children rather than on the basis of other roles, for 

example as police surgeons. In one, a mother took her nine-year-old daughter to a 

Middlesex children’s hospital in 1885 upon discovering a discharge on the girl’s linen.
91

 

In another Middlesex case, a Physician to the Samaritan Free Hospital for Women and 

Children testified in 1884 that ‘I have had great experience in this branch’.
92

 Even in 

this case, however, the medical practitioner stated that his specialist knowledge was 
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because ‘I am physician to … the Female Protection Society’ rather than citing his 

experience with children.
93

 

 

As this analysis has conclusively shown that perceived ‘expertise’ or specialist 

knowledge were not the primary issues driving the selection of medical practitioners for 

consultation in cases of suspected sexual assault, it becomes important to consider other 

influencing factors. The subject of personal relationships raises the possibility of an 

alternative kind of medical authority, built through trust rather than perceived 

knowledge or experience. Christopher Lawrence argues that ‘[i]n the Victorian age, if 

he was lucky, a doctor might be adopted by a family of paying patients and, unless 

specialist help were required, he might be the only practitioner ever called to the 

household’.
94

 Personal relationships were undoubtedly relevant to the selection of 

medical practitioners, particularly for members of the public and in sensitive cases 

involving examinations of children. The Devon mother of a 10-year-old complainant 

stated in 1870 that ‘Dr Laity now present is my doctor’ and another medical practitioner 

in a Somerset case from 1871 commented that ‘I have attended [the complainant] some 

years’.
95

 Similarly, a mother in a Middlesex case from 1860 took her daughter to the 

same medical practitioner who had earlier attended her for scarlet fever and another 

Middlesex parent stated in 1869 that ‘I had her examined by our doctor’.
96

 A few 

medical practitioners from both regions were also from medical families, such as the 

Somerset Farrants and the Middlesex Garmans, and may have been called upon as a 

result of being generally known in a region.
97

 However, Anne Digby rightly emphasises 

that selecting one-off examples can ‘create a misleading stereotype that over-estimates 

the incidence of family based practice’.
98

 The use of ‘family doctors’ was arguably as 

patchy as the influence of specialism or ‘expertise’, as members of the general public 

were equally likely to go to any local medical practitioner or to use a medical 
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practitioner recommended by the police. Some medical practitioners also indicated no 

former knowledge of a child. In one Gloucestershire case from 1869, a surgeon stated 

that ‘[a] little girl I believe to be Ellen Williams was brought by her mother to be 

examined’.
99

 This case took place only a year before the two cases cited above in which 

provincial ‘family doctors’ were called, which shows that a range of relationships 

between medical practitioners and patients coexisted within similar contexts.  

 

The choice of medical practitioner was not only linked to different forms of deference to 

medical opinion, such as ‘expertise’ or personal relationships, but also to pragmatic 

concerns. The cost of medical practitioners was an important practical consideration for 

members of the working classes, as Digby has noted the existence of ‘widespread fear 

of the uncertain cost of a consultation’ and commented that ‘[p]atients valued, but were 

not always prepared to pay for, the services of a general practitioner’.
100

 Discussions of 

medical fees were not uncommon in pre-trial statements, as defendants often offered to 

pay for them in order to settle the matter, and in 1882 the grandmother of one 

Middlesex complainant explicitly stated that ‘I went to the cheapest doctor’.
101

 The 

issue of cost may also explain why few members of working-class families sought a 

second medical opinion, unless they were particularly dissatisfied with the first 

consultation.
102

 Other practical issues such as proximity were also relevant to the 

selection of medical practitioners, although never as a sole consideration. As Joseph 

Melling and Bill Forsythe note in relation to the committal of people to asylums in the 

nineteenth century, ‘physical distance … did influence the calculations … though we 

would stress the importance of a range of personal, family and institutional 

considerations which affected decisions’.
103

 Clusters of medical practitioners often lived 

at similar distances from complainants in both Middlesex and the provinces, meaning 

that the selection of a medical practitioner could not have been based on distance 
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alone.
104

 However, as all medical witnesses consulted by parents lived within two miles 

of Middlesex complainants and five miles of provincial complainants, distance was 

clearly an influence upon their choice of medical practitioner.
105

 The fact that 

Middlesex parents often called upon medical practitioners who lived as nearby as the 

next street indicates that proximity was a significant consideration in a perceived 

emergency situation. Distance was an even greater concern for complainants who lived 

in remote areas because, although medical practitioners were increasingly mobile, most 

relatives of complainants still took their child for a physical examination rather than 

calling for a house visit.
106

 In a Devon case from 1852 a curate who conducted a 

medical examination testified that: 

I am the Curate of Hockworthy. On Wednesday afternoon last between 1 and 2 

o’clock Elizabeth Milton brought her child Mary Ann Milton to me and 

requested me to examine her person which I did (there being no Surgeon living 

within 5 or 6 miles).
107

  

The mother’s decision not to call a qualified medical practitioner in this case was 

explicitly based on distance, demonstrating that there was a maximum that some 

members of the public were willing or able to travel for professional care. The decision 

to call a curate rather than draw upon local networks may have been due to the clergy’s 

trusted position within the local community and perceived general links between the 

priesthood and healing, as curates or priests did not commonly administer medicine in 
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the Victorian period.
108

 As argued throughout this chapter the decision to validate a 

person’s medical authority was taken on the basis of a range of factors, not only their 

‘expertise’.  

 

In her doctoral thesis on Middlesex ‘child sexual abuse’ trials, Louise Jackson 

distinguished between ‘police surgeons … hospital house surgeons (who might provide 

a second medical verdict in especially difficult cases) … [and] GP’s in private practice 

(who might be called if the divisional surgeon was unavailable)’.
109

 She has also 

elsewhere stated that ‘[u]ntil the 1860s, when police surgeons were regularly consulted, 

the responsibility lay with complainants to go in search of a doctor’.
110

 However, this 

section has argued that the impetus for calling a specific medical practitioner or type of 

medical practitioner was not as clear cut as Jackson implies.
111

 There was no sudden 

shift towards a more systematic use of police surgeons in the 1860s, nor was there a 

procedure in which police surgeons were always consulted before hospital surgeons or 

GPs. Although the use of police surgeons was undoubtedly more widespread in London 

than in the provinces, their use varied between members of the police force. Members of 

the public were even less systematic in selecting medical practitioners as they were 

influenced by a changeable hierarchy of considerations such as personal relationships, 

proximity and cost. For both the police and members of the public, medical ‘expertise’ 

was not necessarily the primary motive behind calling upon certain medical 

practitioners. Furthermore, the distinction between the specific medico-legal knowledge 

of police surgeons and other practitioners was not as significant as might be expected. 

The partial nature of medical ‘expertise’ in pre-trial processes explains why deference 

was not automatic and why medical roles had to be negotiated. This question of how 

medical practitioners’ opinions were used, or ignored, forms the final section of this 

chapter. 
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Why? Using Medical Practitioners 

This section focuses on medical roles in shaping the various stages of decision making 

that preceded a case reaching trial, with particular attention to decisions about whether 

or not to pursue a prosecution. It largely leaves aside the specific content of medical 

practitioners’ testimony, which is addressed in full detail in the next chapter, in order to 

examine these medical roles in a broad sense. It shows that medical advice could 

influence pre-trial processes in a range of formal and informal ways, the latter of which 

was part of a more general use of discretion by police and members of the public. 

Overall, the section’s analysis consolidates other conclusions reached in this chapter by 

showing that medical roles in pre-trial decision making were not automatic. Medical 

advice was relevant throughout and in all regions, but was neither used in a consistent 

way nor prioritised over other considerations. 

 

The police regularly took up prosecutions by the late-nineteenth century in the absence 

of a public prosecutor, but Jennifer Davis rightly notes that the majority of police 

prosecutions were for theft or ‘victimless crimes’.
112

 Conversely, in the kind of cases 

studied for this thesis, prosecutions were also commonly pursued by members of the 

working-class public. Although The Associate Institution for Enforcing and Improving 

the Laws for the Protection of Women prosecuted on behalf of the poorest 

complainants, members of the public generally still initiated proceedings and consulted 

medical practitioners in such cases.
113

 Due to the hidden nature of sexual offences, such 

crimes often came to the attention of relatives of complainants before the police or 

protection societies. Some relatives of complainants even applied for a summons at 

magistrates’ courts before taking a case to the police station.
114

 Medical practitioners 

were part of these early processes of decision making, as 19 per cent of medical 

witnesses at the Middlesex Sessions and 18 per cent at the south-west counties’ Quarter 

Sessions were approached before a criminal charge was taken to the police. Such a 
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strategy may have been linked to the problematic relationship between the ‘new police’ 

and some members of the working classes, who preferred to take matters into their own 

hands where possible.
115

 Members of the public also often showed little awareness of 

the possibility of police prosecutions, as one Gloucestershire mother commented in 

1891 that she waited a month to take proceedings because ‘I hadn’t money to pay for 

the summons or warrant’ and a Middlesex mother stated in 1882 that ‘I didn’t lock him 

up as I thought it would cost me money’.
116

 Because both police and members of the 

public made choices about pursuing prosecutions, both groups will be considered in this 

analysis of how medical practitioners were used to guide such decisions. 

 

Clive Emsley notes that ‘[d]iscretion in matters relating to crime began well before the 

legislators and the courts; and policemen were not, generally, the initiators of the 

processes designed to control criminal behaviour’.
117

 At the earliest stage of criminal 

proceedings, relatives of complainants often needed to decide whether to pursue a 

prosecution or to use their discretion to deal with cases informally. As Jennifer Davis 

has shown, ‘prosecuted law-breaking represented only a tiny proportion of similar 

behaviour which for various reasons never reached the courts’.
118

 Although it is difficult 

to find evidence for informal processes, some pre-trial statements highlight the ways in 

which medical practitioners were used outside the official judicial process. There are 

signs that members of the working-class public continued to resolve criminal cases 

informally throughout the period under study. A written statement by a Gloucester 

Police Superintendent in 1914, for example, described one case as follows:  
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I called upon Mr Edward Pick of the Woodlands, Stinchcombe, who informed 

me that the above named man [Thomas] went to lodge with him in the early part 

of the year 1909. He had been there about 9 months when his son Albert, then 

11 years of age, made a complaint to him of having been indecently assaulted by 

Thomas, in consequence of which he took him to Dr Dale Roberts of Dursley, 

who examined him, and found the lad’s person was very red & sore from abuse. 

Mr Pick never reported the matter, but ordered Thomas to leave his premises at 

once which he did.
119

 

The decision not to prosecute in this case may have been a consequence of the 

complainant being male and the crime in question being ‘attempted buggery’, as 

sodomitic acts were conceptualised as particularly shameful and ‘unnatural’ in the 

Victorian and Edwardian years.
120

 As Louise Jackson notes, although all male-male and 

adult-child sex was deemed ‘unnatural’ in the late-nineteenth century, ‘the assault of 

boy children was doubly “unnatural” because of the combined stigma of gender and 

age’.
121

 This case is only known about because it later reached trial by other means, but 

raises the possibility that similar cases may have gone unreported. It thus provides a 

partial explanation for the low proportion of cases at trial involving male victims, both 

with and without medical evidence. Although there is no evidence that the physician 

Dale Roberts actively encouraged informal sanctions, the boy’s father used his 

testimony to inform a decision to evict the suspected offender from his premises rather 

than prosecute. Roberts may not have had control over how his observations were 

received or used, but in this case his word was taken as authoritative.  

 

Similar trends can be identified in the context of incest cases, which were also 

seemingly more likely to be dealt with informally than other types of case. In one 

notable Devon case from 1871, an 11-year-old girl was apparently ‘carnally known’ by 

her brother who was 10 years older than her.
122

 Both being immediate blood relatives 

and children of the same mother, who may have feared the shame that such a case 
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would bring upon the family, a charge was not immediately pursued.
123

 Instead, the 

mother testified that: 

I took her to Cullompton to Mr Blanchard a Chemist who gave me some 

medicine for her, which I gave her. I saw some marks of corruption on her linen 

before I took her to Mr Blanchard’s. I told the prisoner, who is my son, of it and 

he denied it. I don’t remember what I said to him. I told him what the child told 

me. I said “Oh Harry what have you done, you’ve injured the girl”. He denied it. 

I did not like to say anything about it to anyone. I told my son he had given his 

sister the disease ... I sent her out to Mrs Pearce to live afterwards. I thought she 

was then cured.
124

 

In this case a chemist was used to treat the girl rather than to examine her or to provide 

any support for a criminal case. The case eventually came to police attention in a 

complex way. The son of Mrs Pearce, who was seemingly no relative of the 

complainant or prisoner, acquired gonorrhoea and was taken to a local general 

practitioner for treatment. This medical practitioner then examined the girl and found 

that she also still had gonorrhoea, which brought the whole case to light. The question 

of how Mrs Pearce’s ‘little boy’ acquired gonorrhoea was never addressed in this case, 

but it still provides an important example of the range of informal ways in which 

medical practitioners were used by members of the public after an alleged sexual crime. 

Although it is difficult to know the extent and nature of cases in which no formal 

prosecutions were pursued, in the Middlesex and south-west trials parents were 

apparently most likely to use medical advice to guide informal sanctions in cases 

involving pederasty and close family incest. 

 

Medical practitioners also became part of negotiations between complainants’ relatives 

and the accused in the context of other types of sexual crime. Two Middlesex pre-trial 

statements, both of which involved accusations against lodgers in the house of the 

complainant, reported that ‘[the prisoner] said if I took her to the doctors he would pay 

the expenses if I did not let it go any further’ and that ‘the prisoner said Pray Charlie 

don’t lock me up, I’ll pay anything, I’ll pay the doctor’s bills if you’ll not lock me 

up’.
125

 Such informal settlements between parties who knew each other were even 
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actively encouraged by some medical practitioners. In one Middlesex case from 1869 

involving an accusation against a local shopkeeper, a general practitioner testified that 

the ‘complainant told me she would not take £1000 to compromise the matter – I 

recommended casually a settlement, and £10 was mentioned. I suggested it myself’.
126

 

This example is important in demonstrating the lack of formality in medical pre-trial 

roles and the absence of any automatic medical recommendation of police intervention. 

Unfortunately, it is not possible to assess the extent of this practice as there is no record 

of cases in which a medical practitioner’s efforts to negotiate an informal settlement 

were successful. It must be remembered that informal sanctions were rejected in all of 

the cases cited here, as these witness statements are taken from cases which reached 

trial. The medical recommendation of a settlement in the Middlesex case was evidently 

ignored. Medical issues were not the sole or even the primary forces influencing 

decisions about negotiating settlements. 

 

As an alternative to negotiating informal sanctions, members of the medical profession 

could encourage parental decisions to pursue prosecutions. In 1886 the mother in a case 

of suspected indecent assault found signs of violence during an examination of her 

daughter, but she only went to the police after being explicitly instructed to do so by a 

medical practitioner. She testified that: 

[W]hen my little daughter Lilian aged 7 years old came in from school she  

complained to me that a big lad had been feeling up her clothes. I took the child 

up and looked at her clothes and found the drawers were stained with blood and 

the child’s private parts were lacerated and bleeding. The same evening I took 

the child to a doctor at King’s College Hospital and under his advice I went to 

the Police.
127

  

This medical advice was based on the doctor’s examination which he interpreted in light 

of the complainant’s story, as he testified to finding signs of genital injury and stated 

that ‘I could form no idea independent of the girl’s story as to how the abrasion was 
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caused’.
128

 When considered alongside the case in which a general practitioner 

encouraged informal sanctions, discussed above, it seems that hospital practitioners may 

have been more likely to recommend a formal response by suggesting that a parent went 

to the police. However, the limited evidence surrounding discretion and informal 

sanctions makes such conclusions inherently speculative.  

 

Members of the public demonstrated personal agency in the use of medical 

practitioners, rather than simply deferring to medical advice. Relatives of complainants 

often laid charges even in cases where no signs of violence were identified. Out of the 

113 cases in which relatives of complainants in both regions under study were known to 

have approached a medical practitioner before going to the police, 67 medical 

practitioners had found marks of violence, 18 medical practitioners had identified no 

signs of violence and 28 medical practitioners had stated that the signs were uncertain. 

There are two possible explanations for the decision to pursue charges when a medical 

practitioner found no evidence to corroborate a charge: either some members of the 

public openly ignored medical advice, or complainants’ relatives used medical 

consultations to check the extent of the crime rather than to determine the veracity of an 

allegation. Occasionally relatives of complainants were explicit about their reasons for 

going to a medical practitioner in such instances. In a Middlesex case of suspected 

indecent assault on an 18-year-old girl, the girl’s mother testified that ‘[s]he made a 

complaint about the defendant and on hearing it I immediately took her to Dr Scott and 

told him what prosecutrix told me … Nobody advised me to apply for a summons. I did 

it on my own account’.
129

 Dr Scott was an apothecary who had been consulted on the 

question of whether the girl was pregnant, which she apparently was not. In this case the 

mother was in no doubt that an offence had occurred because she had found her 

daughter ‘lying across the Bed crying, I may say screaming’, but consulted a medical 

practitioner to check the extent of the harm.
130

 The decision to prosecute was evidently 

a multifaceted process that also took into consideration issues such as non-medical 

witness testimony. 
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The pre-trial reception of medical advice by relatives of complainants followed no clear 

pattern, for example along the lines of medical roles or ‘expertise’. Nine of the general 

practitioners approached by members of the public prior to calling the police also 

worked as police surgeons yet seemingly either did not attempt to ensure, or did not 

succeed in ensuring, that charges were only pursued in cases with supporting medical 

evidence. Charges were filed in three of these nine cases after the police surgeon found 

marks of violence, in three after he found no marks of violence and in three when he 

found uncertain signs. Responses to police surgeons’ findings were thus as varied as 

responses to the advice given by all other general practitioners, including those with no 

specific or close connections to the police. The only sign of a pattern was in the context 

of cases involving hospital practitioners, which were the least likely to be taken to the 

police in the absence of signs of violence. Only two cases in which hospital 

practitioners found no signs of violence were taken to the police, out of 16 cases in 

which a complainant was examined at a hospital before an official charge was made. 

This statistic is partly because hospital practitioners were often used in a treatment 

rather than in a forensic capacity, meaning that there was a higher likelihood of 

complainants being taken to hospital when their relatives already knew that they were 

unwell. It also could tie in with the comments made above, about the possibility that 

hospital practitioners were more likely to give clear recommendations to parents about 

pursuing a formal charge when they did find signs of violence. Despite these slight 

differences between the pre-trial roles of general practitioners and hospital practitioners, 

medical advice was not used in any consistent way along the lines of professional 

situation. 

 

This analysis of medical roles is complicated further by cases in which parents 

approached medical practitioners with the police before pursuing a charge. In one case 

from 1903, the mother of an eight-year-old Somerset complainant sought medical 

advice with a police constable before officially applying for an arrest warrant. She 

commented that the medical practitioner ‘did not give me his opinion. I obtained the 

warrant without knowing Dr Farrant’s opinion’.
131

 Dr Farrant, a general practitioner and 

Medical Officer of Health, apparently had observed marks of violence in this case. 

However, he only informed the police officer of his findings despite the child’s mother 
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being the official prosecutor. Farrant’s pre-trial testimony therefore had no impact on 

the mother’s decision to prosecute, despite supporting her decision to do so. 

Alternatively, as noted in the analysis of informal sanctions above, it is possible to find 

cases in which a medical practitioner informed a complainant’s relatives about signs of 

violence but no prosecution was pursued. These cases highlight the varied and even 

contradictory ways in which medical influence was negotiated with other key agents in 

pre-trial processes.  

 

It was not unusual for medical advice to be given to the police instead of to the general 

public, particularly when the police were official prosecutors. In 1902, a Somerset 

police sergeant explicitly cited the influence of a medical practitioner when discussing 

his decision to obtain a warrant in a case of alleged indecent assault on young girls. He 

stated under cross-examination that: 

I cannot say whether Irene Plumley or Adie Plumley ever alleged that the 

defendant attempted to have connexion with them. I don’t remember. My reason 

for including an offence as against the two Plumleys, as appears in the warrant, 

is because the doctor reported to me the result of his examination. He examined 

the children on the 3rd June.
132

  

In the apparent absence of any notable or memorable complaint by the two girls, this 

policeman drew entirely on the evidence of a general practitioner when making his 

decision to take out a warrant against the prisoner. Other prisoners were released at the 

police station in consequence of medical practitioners’ findings, as the police could deal 

with cases informally or at a local level rather than automatically sending them for 

trial.
133

 Although detailed records of such cases are rare, in one notable Middlesex case 

the mother of a six-year-old girl made a complaint to the police about the conduct of a 

lodger in 1869. A policeman apparently ‘took [the prisoner] to Dr Phillips. From what 

he said, the prisoner was let go at the police station – in consequence of further 

directions I received I took the prisoner again’.
134

 Dr Phillips did not testify in court and 

therefore his advice to the policeman cannot be retrieved, but evidently it was deemed 

sufficiently influential for the prisoner to be released without charge. This case provides 

yet another example of the varied ways in which medical practitioners could influence 
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decisions about pursuing prosecutions for suspected sexual offences. However, as this 

prisoner was later arrested again, the case also highlights the limitations of medical 

influence. Medical advice alone was rarely decisive and therefore, as this chapter has 

argued throughout, its direct influence should not be exaggerated. 

 

Once the decision to pursue a charge was taken, either by members of the public or the 

police, medical practitioners often had an opportunity to guide the charge under which a 

prisoner was tried.
135

 The police could provide access to a prisoner for a medical 

examination if the prisoner consented, although a charge was rarely decided without an 

additional examination of the complainant.
136

 William Guy and David Ferrier’s forensic 

medicine textbook noted the importance of the two examinations in conjunction, stating 

that ‘[i]f the joint examination of the complainant and accused do not support the charge 

of rape, it may justify the charge of assault with intent to commit it; and another 

indictment may be preferred, charging the prisoner with the misdemeanour’.
137

 Despite 

such an emphasis on ‘joint’ examinations, charges were seemingly influenced more by 

medical practitioners’ examinations of complainants than prisoners. This role is 

illustrated by a Middlesex case from 1865 in which the mother of an 18-year-old 

complainant stated that ‘I paid a medical gentleman [Mr Kean] half a crown for 

examining the girl. I made sure [the] defendant had committed a rape on the girl’.
138

 

Although the general practitioner Dr Kean actually testified that he only found slight 

swelling on the complainant’s genitals which ‘might have arisen from violence or 

natural causes’, the mother seemingly interpreted this testimony as corroborative of the 

rape charge.
139

 A police surgeon was then sent for the following day, who found no 

signs of violence.
140

 The policeman stated that ‘Dr Pearse was sent for and he examined 

the girl and the charge [of rape] was not taken’.
141

 This prisoner was instead tried for 

indecent assault, with the medical evidence being clearly prioritised over the mother’s 

claim that it was a case of rape. It is also notable that the police in this case called upon 

and used their own surgeon’s evidence, rather than receiving the slightly different 
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testimony of another general practitioner. While the authority of police surgeons was 

not inherent, their evidence was seemingly given more weight than the testimony of 

other medical practitioners when determining charges. 

 

In other cases, the use of police surgeons for determining charges was less 

straightforward. In a Middlesex case from 1866 a policeman testified that ‘I was sent 

with the child to the doctor, and from what the doctor said, I went with the child and 

apprehended the prisoner. I said it was for a rape on the child who was with me’.
142

 This 

policeman was guided by a medical practitioner, the surgeon to H division of police, 

both in his decision to prosecute and in deciding to charge the prisoner with rape. The 

surgeon testified that ‘I believe penetration had not taken place beyond the labia’, thus 

he had found signs of partial penetration which constituted rape at this time.
143

 

However, at some point in the pre-trial process the charge was downgraded to ‘assault 

with intent’. The reasoning behind this decision is not recorded, although the next 

chapter demonstrates that magistrates may have downgraded charges in light of issues 

such as conviction rates or the perceived respectability of prisoners. Whatever the 

motive for pursuing a lesser charge, this case highlights the limitations of medical roles 

in such contexts. While a police surgeon could influence the decision of policemen with 

whom he had close professional relationships, his evidence was not necessarily decisive 

when balanced against other factors such as conviction rates. 

 

Although medical evidence about prisoners rarely determined the charge upon which 

they were tried, medical examinations of the accused are valuable for considering the 

question of partisanship. As already noted above, very few of the medical practitioners 

in the cases studied were called specifically for the defence or prosecution. Although 

Stephen P. Savage, Graham Moon, Kathleen Kelly and Yvonne Bradshaw note that 

police surgeons can be confronted with ‘competing loyalties’ between the ‘doctor-

patient’ and ‘doctor-police’ relationship, there was little evidence of such problems in 

the cases under study.
144

 Police surgeons were generally consulted in a forensic rather 

than therapeutic capacity, but were seemingly put under no obligation to provide 
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evidence to support a prosecution even if they were called in by the police as 

prosecutors.
145

 However, there were 11 trials from the two regions in which only a 

prisoner was examined. In four of these cases, the medical witness was called for the 

defence.
146

 Such defence cases are particularly valuable for highlighting how the uses of 

medical practitioners could vary according to the agenda of the person consulting them. 

In all four, the medical practitioner had known the prisoner for many years and was 

called to support the defence case that they were of unsound or of ‘weak’ mind. They 

were used in a very different way to many of the medical practitioners discussed above, 

as their authority apparently came from long-term contact with a prisoner rather than an 

examination. For example, in 1868 the surgeon William Lewis testified that ‘I have 

known the prisoner since he was a boy … I consider him deficient in intellectual 

power’.
147

 As insanity pleas were extremely rare in the cases under study, it is 

significant to note that all medical practitioners called by the defence to examine 

prisoners raised doubts about prisoners’ sanity or intellectual capacities. While four 

cases is not a statistically significant sample, it seems that these medical practitioners 

were called upon to promote specific agendas. Such partisanship was strongly criticised 

in the medical press and was rare overall, but it further highlights the range of ways in 

which medical practitioners were consulted and used in the cases under study.
148

 

Defence lawyers provide a rare example of a professional group who used medical 

evidence in a relatively homogeneous way, but they were only one of many forces that 

shaped a criminal case before trial. 

 

The analysis in this section has shown that medical testimony was used in a 

heterogeneous way, across all regions under study and throughout the Victorian and 

Edwardian periods. Pre-trial roles differed slightly between types of medical 

                                                 

145
 For a consideration of the ‘therapeutic and forensic’ roles see Savage et al, ‘Divided Loyalties?’, p. 81. 

Chapter Five shows that there was no significant disparity in tone or content between the testimony of 

police surgeons and other practitioners in court. 
146

 Out of the eleven medical practitioners: four were called by the defence, two were called by 

magistrates, four by the police and one by an unknown party. 
147

 London, LMA, Pre-Trial Statements, Alexander Watkins tried at the Middlesex Sessions on the 16 

March 1868 for indecent assault, MJ/SP/E/1868/006. 
148

 Lawson Tait was particularly vociferous on this issue, bemoaning a ‘class of medical practitioner, 

small in number I sincerely trust, whose ignorance, or carelessness – I fear greatly that sometimes I might 

use another and more awful phrase – whose need or avarice will lead him to do almost anything in the 

witness box. If I were alone in saying these terrible things you might justly perhaps refused to hear me 

further. But read what Taylor, Flint Smith, and Dixon Mann all say on this painful subject’; Lawson Tait, 

‘An Analysis of the Evidence in Seventy Consecutive Cases of Charges made under the New Criminal 

Law Amendment Act’, Provincial Medical Journal, 1 May 1894, 226-35, p. 227. 



199 

 

practitioner, but the reception of medical advice at the earliest stages of the judicial 

process was largely unsystematic and determined on a case-by-case basis. Although 

there is little value in pinpointing the ‘most’ and ‘least’ important influences on decision 

making, this section has shown that medical advice was situated against other personal 

considerations, non-medical witness testimony and pragmatic concerns. Hierarchies of 

priorities varied between people and professions, with medicine being only one factor 

shaping the decision to prosecute and the charge under which a prisoner was tried. 

 

Conclusions 

Victorian and Edwardian medical pre-trial roles were variable, not only between 

Middlesex and the provinces but also between people and professionals within these 

regions at any given time. Although it is possible to identify some broad regional trends 

in the uses of medical advice, to seek such generalisations is arguably to misunderstand 

and dismiss the important complexities of medical pre-trial roles. David Taylor makes 

similar arguments for the police of the same period, as he states that: 

Generalizing about popular responses to the police is fraught with difficulties. 

The complexities of Victorian and Edwardian society and the varied ways in 

which individuals and groups experienced the police meant that there was not a 

single middle-class or working-class perspective. Indeed, at an individual level 

experiences of the police could be contradictory.
149

 

There are many parallels between these comments and the conclusions drawn in this 

chapter. The heterogeneous use of medical practitioners before trial was thus part of a 

wider lack of coherence in popular attitudes towards and uses of the professions. 

Medical practitioners were regularly, although not automatically, consulted to guide 

pre-trial decision making by a range of people and professional groups. This use in itself 

indicates that some degree of respect for medical opinion about suspected sexual 

offences existed in the late-nineteenth and early-twentieth centuries. However, beyond 

some willingness to approach medical practitioners, deference for the profession was 

rarely absolute. No medical practitioner, including police surgeons, had any automatic 

position in a hierarchy of factors shaping decisions about cases of suspected sexual 

crime.  
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These conclusions indicate that a medical practitioner’s authority was not ‘inherent in 

his occupational role rather than on the basis of his individually proven worth’ in the 

nineteenth century, as Nicholas Jewson argued back in 1976.
150

 Medical practitioners 

were not always treated as authorities on the subject of sexual crime in the Victorian 

and Edwardian, nor were they consulted on the basis of their perceived ‘expertise’. 

When their advice was sought it was for reasons as far-ranging as personal 

relationships, moral authority and pragmatic issues. As late as 1914, medical authority 

was extensively negotiated rather than automatic. These conclusions about the lack of 

medical ‘expertise’ or inherent authority tie in with those drawn by scholars examining 

different types of crime. For example, Hilary Marland’s work on insanity in nineteenth-

century infanticide cases found that: 

Many infanticide trials did not depend upon the evidence of a forensic expert or 

medical man experienced in treating insanity, but on the opinion of a surgeon or 

general practitioner and a collection of witnesses – neighbours, friends and 

passers-by – all of whom found it appropriate to comment.
151

  

This chapter is in line with Marland’s approach, which challenges teleological 

narratives of the growth of medical ‘expertise’ in the Victorian and Edwardian years. 

This approach is built on further in the next two chapters, which consider medical 

testimony in the courtroom. They show that medical practitioners similarly negotiated 

their positions in relation to magistrates, judges and juries. 
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5. 

 

‘Different Hues’: Medical Evidence in Court1
 

 

In 1878 Douglas Maclagan, a Professor of Forensic Medicine from the University of 

Edinburgh, stated that ‘[m]edical questions assume a very different aspect, and reflect 

very different hues, when viewed in the glare of a court of justice, from what they do in 

the mild light of the hospital or the sick-room’.
2
 Maclagan referred to the reception and 

nature of medical evidence in court, both of which are considered to some extent in this 

chapter. The chapter considers some factors that shaped medical testimony including 

adversarial processes, the reception and selection of medical evidence by magistrates or 

grand jurors before trial, and the personal or professional views of medical witnesses. It 

demonstrates that medical practitioners were more likely to reach trial when they helped 

to perpetuate and consolidate long-held stereotypes about the ‘real’ characteristics of 

victimhood, particularly in relation to female complainants. Medical witnesses also 

often testified on medico-moral matters such as character or chastity, in part because 

they were encouraged or permitted by the courts to do so. Such conclusions indicate that 

scientific and moral questions were blurred in the courtroom. They provide support for 

claims made by Ivan Crozier and Gethin Rees that ‘the production of new authority 

rests very heavily on established norms, not on total newness’.
3
 However, this chapter 

also shows that medical witnesses were not entirely dictated to by the law. They also 

drew heavily upon their own professional ideas about puberty and sexual development 

to interpret bodily signs. In demonstrating these points, the chapter builds on broader 

conclusions drawn throughout the thesis about the negotiated rather than inherent or 

non-existent nature of medical ‘expertise’. 

 

This analysis often relates stereotypes of female victimhood to ‘rape myths’ and to ideas 

about ‘real rape’, two terms which are used throughout this and the next chapter of the 

thesis. ‘Real rape’ and ‘rape myths’ refer to long-held and broad societal ideas that 
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informed the nature and reception of evidence in court, including medical testimony. 

The phrases, which have been used widely by scholars from a range of disciplinary 

backgrounds, are deliberately gendered by the use of ‘rape’ but sufficiently broad to be 

used here in relation to all sexual offences against women. Rees notes that ‘“real rape” 

typically involves an unsuspecting woman being attacked by a stranger, in an outdoor 

location at night, with the stranger employing force or a threat of force (with the use of a 

weapon), and the victim offering active resistance’.
4
 His work relates to the current day 

but this chapter shows that similar ‘real rape’ stereotypes operated in the Victorian and 

Edwardian periods, particularly in relation to the issue of active resistance. Joanna 

Bourke also pays extensive attention to historical gendered ‘rape myths’ in her work, 

including the idea that an adult woman could not be raped if she resisted and the notion 

that women had a propensity to lie.
5
 Such ‘myths’ were long-held and did not generally 

originate in the courts, but were reinforced by judicial processes and by medical 

testimony.  

 

First Appearances: The Reception and Selection of Medical Evidence 

In her study of Victorian Kent, Carolyn Conley discusses ‘[t]he discretionary powers of 

the magistrates’ in deciding whether a sexual offence charge reached trial.
6
 By 

implication, the same ‘discretionary powers’ influenced whether the medical testimony 

associated with such criminal cases reached trial. Decisions were made at the level of 

magistrates’ courts and by grand juries that resonated through the entire judicial 

process, therefore are sufficiently important to be examined separately from the trial 

itself. This section considers how and why certain types of cases reached trial while 

others, or even medical practitioners themselves, were dismissed at early stages of the 

court process. It shows that medical witnesses whose evidence consolidated stereotypes 

of chaste and respectable female victimhood were the most likely to reach trial, in part 
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because such moral ideas were expected to influence a petty jury.
7
 Medical evidence 

therefore carried no inherent authority over magistrates and grand juries, but rather was 

selectively received and interpreted on the basis of its perceived relevance to broader 

social, legal and moral concerns. 

 

Magistrates were no more homogeneous than any other professional group, as they 

drew upon personal preferences and ‘discretion’ when making decisions. However, they 

were largely elite members of society and therefore also drew upon some broader class-

based concerns.
8
 Although variations between courts even within the same region were 

undoubtedly significant, it is possible to identify some common trends in the ways that 

magistrates drew upon wider contemporary thought about age, class and gender to 

inform their decisions. Evidence about proceedings in magistrates’ courts only survives 

in newspaper reports, therefore this analysis should be read as a preliminary rather than 

complete picture of the factors that influenced judicial decisions. Trial reports of any 

kind do not enable consideration of the personal as well as professional factors in pre-

trial decision making, such as relationships between individual medical practitioners 

and magistrates. There is also no way of knowing how many cases tried or dismissed at 

magistrates’ courts in the regions under study were unreported. As newspapers only 

selectively reported court cases it cannot be assumed that the cases cited in the 

following discussion are all representative. However, this selectivity was arguably a part 

of the formulation of jurors’ expectations. Popular newspapers may have not just 

passively reiterated cases that corroborated ‘rape myths’, but were rather an active part 

of their propagation by selectively reporting cases that reinforced popular opinion on 

sexual crime. This issue will be considered further in the next chapter, which engages 

with the question of how petty juries appear to have received medical testimony and 

conceptualised sexual crime.  

 

There was no clear-cut process by which cases were tried or dismissed summarily. In 

his 1858 text The Practice of Magistrates’ Courts, Thomas Saunders referred to the 
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decision to ‘commit for trial’ as ‘a subject which is so entirely within the discretion of 

the justices, it is impossible to lay down general rules for their guidance’.
9
 Conley found 

that some Kent magistrates downgraded charges to try cases of rape summarily, as they 

officially could only use summary justice in cases of indecent assault and common 

assault.
10

 Although the limited surviving evidence in the regions under study prohibits 

finding any such cases, it seems likely that magistrates from Middlesex and the south-

west counties also would have downgraded some charges.
11

 They certainly tried cases 

summarily, particularly after their right to do so was expanded by the 1908 Children 

Act.
12

 Louise Jackson’s study of Hampstead Petty Sessions (Middlesex) for the period 

1870-1914 found that ‘personal opinion and parochial concern’ played an important role 

in such summary justice.
13

 Three quarters of the cases of suspected sexual crime were 

dealt with summarily, of which 60 per cent were convicted and 40 per cent were 

dismissed.
14

 Similarly, Devon Constabulary returns from the period 1876-88 indicate 

that 27 per cent of indecent assault cases were tried summarily and 21 per cent were 

dismissed by magistrates.
15

 Although no rape cases were officially tried summarily, as 

they were not permitted to be tried as such without first reducing the charge, Devon 

magistrates also dismissed 26 per cent of alleged rape cases before trial.
16

 These 

statistics are slightly lower than those found by Jackson in Middlesex, but still represent 

a significant proportion of cases.  

 

Medical evidence played the greatest role in summary justice when a case was 

dismissed rather than tried summarily, as the latter approach was often taken in 

perceived ‘less serious’ cases in which medical advice was less likely to be consulted. 

Medical testimony on bodily indicators of a sexual offence was seemingly most likely 

to inform a magistrate’s decision to dismiss a case when it connected with broader 

                                                 

9
 Thomas W. Saunders, The Practice of Magistrates’ Courts (London: Law Times Office, 1858), p. 160. 

10
 Carolyn A. Conley, ‘Rape and Justice in Victorian England’, Victorian Studies 29 (1986), 519-36, p. 

521. 
11

 The charge could be reduced by a magistrate to any of the multiple charges contained on an indictment. 

For contemporary and historical references to cases being downgraded from indecent assault to common 

assault, see: Lawson Tait, ‘An Analysis of the Evidence in Seventy Consecutive Cases of Charges made 

under the New Criminal Law Amendment Act’, Provincial Medical Journal, 1 May 1894, 226-33, p. 228; 

and Charles Upchurch, Before Wilde: Sex Between Men in Britain’s Age of Reform (Berkeley, CA; 

London: University of California Press, 2009), p. 110. 
12

 David Taylor, Hooligans, Harlots, and Hangmen (Santa Barbara, CA: Praeger, 2010), pp. 108-11. 
13

 Louise A. Jackson, Child Sexual Abuse in Victorian England (London: Routledge, 2000), p. 23. 
14

 Jackson, Child Sexual Abuse, p. 23. 
15

 Exeter, Devon Record Office (DRO), Devon Constabulary: Return Showing the Number of 

Apprehensions Effected for the Years ending 31st December 1876-88, QS/4/1876-1888. 
16

 DRO, Devon Constabulary. 



205 

 

social stereotypes about sexual crime. Bodily signs of resistance, for example, tied in 

with the broader societal and legal expectation that a woman should demonstrate signs 

of having resisted an offence to the point of exhaustion before being overcome. 

Violence and resistance were generally conflated in medical literature as, for example, 

Taylor’s medico-legal texts indicated that marks of violence on the body would only 

occur if there was resistance. The 1910 version of Principles and Practice of Medical 

Jurisprudence stated that: 

With respect to marks of violence on the body of a young child, these are 

seldom met with, because no resistance is commonly made by mere children. 

Bruises or contusions may, however, be occasionally found on the legs. The 

older the victim, up to our present limit, the greater the possibility of such marks 

on the body and the more the importance to be attached to them when found, or 

at least to the explanation of how they were produced.
17

  

This work was representative of the tone of medical literature, in demonstrating no 

notion of an offender prone to violence for violence’s sake. The onus was thus on a 

female over the age of sexual consent to prove that she had resisted, with the 

implication being that any violence was the consequence of her actions. Marks of 

resistance were not officially required by statute because the degree of evidence 

required to prove that a sexual act was ‘against the will’ was a matter for the court’s 

discretion.
18

 However, newspapers repeatedly reported instances of magistrates drawing 

upon medical testimony in order to dismiss cases in which a female showed insufficient 

resistance. In a case of suspected rape on a young Gloucestershire ‘servant’ girl who 

was over the age of consent in July 1885, it was reported that: 

Dr Andrew Currie deposed that there were no marks of violence upon the 

prosecutrix except that her arms were scratched somewhat. In his opinion 

prosecutrix could not have resisted very much, or there would have been greater 

evidence of injury. The bench dismissed the case.
19

  

This case was not dismissed because of a lack of any signs of resistance, but because the 

degree of resistance was deemed insufficient. Medical evidence was seemingly decisive 

in this case, although the subjects of consent and resistance were not purely scientific 

matters. The Bristol Mercury and Daily Post reported in 1891 that a Somerset 

magistrate dismissed a case of suspected rape ‘without hearing the medical or other 

witnesses’ after a 17-year-old complainant admitted that she did not call for assistance 
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or immediately complain of the alleged assault. In this case, the apparent absence of 

resistance was proved by the girl’s testimony herself rather than that of a medical 

practitioner.
20

 Again, however, the dismissal of the case was based on the matter of 

resistance and consent. Magistrates’ decisions to dismiss cases or commit them for trial 

turned on very similar issues, whether or not evidence was provided by an ‘expert’.  

 

A case reported by Lloyd’s Weekly Newspaper in October 1862 is worth citing in depth 

because it exemplifies how medical ideas were intertwined with existing social anxieties 

about resistance and consent. By extension, it also touched upon issues related to 

character. According to the newspaper article, evidence was given at a Middlesex police 

court for an alleged rape on ‘Esther Whiting, a precocious-looking girl, between 

fourteen and fifteen years of age’ in which:  

Dr. George Pearse, 10, Regent-street, Westminster, divisional surgeon, said he 

was called to the station between twelve and one on Tuesday morning and 

examined the prosecutrix, upon whom he found no marks of violence, nor were 

there the least indications that the offence had been recently committed; at the 

same time, however, there was no doubt that her ruin had been affected [sic] 

some time since. Witness added that she told him two facts which she had not 

mentioned to the magistrate, one being that the defendant had given her half-a-

crown previous to committing the assault in the kitchen … [Magistrate] Mr 

Paynter observed that it was quite clear no jury would convict upon such 

evidence, after the testimony of Dr. Pearse that the girl had not been violated 

recently, but at a more distant period … The girl, it was said, had made no great 

resistance, had followed him into the kitchen, made no outcry nor attempt to 

escape, and accepted half-a-crown. All the facts were against her having spoken 

the truth, and conduced to the belief that there was not the slightest evidence 

against the defendant, whom he discharged.
21

 

The police surgeon’s evidence was not purely scientific, as he also made comment on 

the complainant’s character and the consistency of her story. The girl’s lack of 

resistance was legally relevant, as the age of consent was 12 in 1862, but medical 

evidence about her previous unchastity also seemingly played a part in the decision to 

dismiss this case. This precocious and unchaste girl exemplified dangerous working-

class sexualities rather than a stereotype of childish or feminine victimhood, therefore 

her case never reached trial. As these anxieties surrounding precocity drew upon 

broader middle-class concerns, as outlined in the first chapter of this thesis, the courts 
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and medical witnesses were not cut off from wider frameworks of thought surrounding 

age and sex. 

 

The subjects of consent and chastity were inextricably bound together, as unchaste girls 

were deemed more likely to have given consent. When a ‘decently-attired’ man was 

accused of raping a 14-year-old girl in 1858, a surgeon found that the girl had had 

sexual intercourse within 24 hours but he found no signs of violence or recent 

defloration. The magistrate therefore concluded that: 

[F]rom what he could ascertain from the surgeon’s evidence it was not the first 

thing of the sort the girl had been corrupted with; and although the prisoner had 

done wrong, still he could not say a rape had been committed, as the girl had 

said nothing about the matter, had not called out, and did not scratch his face. – 

The prisoner was then discharged.
22

  

The difference between the prisoner’s apparent respectability and the working-class 

girl’s previous unchastity was evident in this newspaper report. Again, moral aspects of 

medical evidence such as the implication of previous unchastity were likely to be seized 

upon and utilised by magistrates. The number of cases involving medical testimony 

about unchastity was therefore significantly reduced before reaching court, meaning that 

juries were often presented with cases involving chaste girls who were stereotypical 

victims. It is significant that both girls in the cases cited above were aged 14 years old, 

which was close to the average age for menarche and a life stage at which they could 

apparently fall prey to their sexual instincts.  

 

One of the most notable aspects of the report on the Esther Whiting case, the longest of 

the two case studies cited above about chastity and consent, is the magistrate’s reference 

to the fact that ‘it was quite clear no jury would convict’. He was not alone in this 

terminology or in pre-empting the jury. A case of alleged rape of a 13-year-old girl was 

dismissed from Lambeth Police Court in Middlesex in 1851 because a magistrate 

concluded that ‘[s]he had … plenty of time and opportunity of calling out and resisting 

if she had thought proper … No jury would convict on such evidence’.
23

 Newspaper 

reports indicate that magistrates pre-empted juries in this way throughout both urban 

and rural courts, placing particular weight on issues linked to character and consent in 
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both. In another Middlesex case in which a medical practitioner’s evidence played a 

part, Reynolds’s Newspaper reported that: 

[T]he surgeon who had examined the prosecutrix was then recalled, and gave 

such evidence as left no doubt that the prosecutrix could not have been so 

innocent as she had represented herself to be. [Magistrate] Mr. Cooke said no 

jury would convict on such evidence, and he should discharge the prisoner.
24

  

Again, medical testimony was received particularly favourably by magistrates when it 

touched upon moral questions and reinforced pre-existing social assumptions about 

character. The fact that this medical practitioner was recalled in order to be questioned 

on the subject of chastity also indicates that the blurring of medical, moral and legal 

boundaries was actively encouraged by some courts. Undoubtedly not all magistrates 

used their discretion in the same way, but such cases highlight some of the ways in 

which pre-trial processes shaped not only the reception of medical testimony but also 

the nature of medical evidence that reached trial.  

 

As magistrates drew upon medical evidence selectively to reinforce existing ideas, 

medical ideas that challenged ‘real rape’ stereotypes or that did not correspond to 

judicial views on a case were not always received so positively. The Lancet claimed that 

a magistrate at Westminster Police Court refused to hear medical evidence in an 1875 

indecent assault case, which was eventually tried at the Middlesex Sessions, because the 

surgeon stated ‘that such evidence as he could give would be in favour of the 

prisoner’.
25

 The journal complained that ‘[i]t is disturbing to think that under the very 

shadow of the Houses of Parliament a magistrate should seek evidence in such a loose 

fashion’.
26

 Magistrates evidently did not show automatic deference to medical opinion. 

Even in some cases that were passed forward for trial, magistrates did not give medical 

practitioners the opportunity to testify. This trend not to bind medical witnesses over for 

trial was specific to the Middlesex cases, which highlights the importance of not 

overstating the degree to which medico-legal relations were formalised in London. In 

seven cases that reached the Middlesex Sessions, magistrates did not bind medical 

witnesses over to give evidence at trial after the medical practitioner testified to finding 

no signs of violence. A further two medical practitioners were not bound over to testify 

after giving evidence that neither clearly corroborated nor refuted the charge. Although 
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these medical witnesses’ testimony would have reached the jury in the form of written 

pre-trial statements, the decision not to put them on the stand was significant. In one 

case from 1883 in which the medical witness was not bound over, a Middlesex police 

surgeon testified that he had examined a 16-year-old girl and ‘[t]here was not the 

slightest trace of any injury. There is no hymen or any trace of one. The girl is pretty 

well developed’.
27

 While this evidence somewhat corroborated the complaint, which 

was a case of alleged repeated incest in which evidence of recent defloration would not 

have been expected, references to the girl being ‘well developed’ also carried implicit 

moral messages about the links between the sexual body and sexual promiscuity. This 

chapter has shown that in similar situations some magistrates dismissed such a case, but 

others may have taken the alternative option of just dismissing the medical practitioner 

whose testimony destabilised the prosecution. This case was passed forward for trial on 

the basis of other corroborative evidence but the medical practitioner was not asked to 

testify. It could be argued that the medical evidence was simply inconsequential, but an 

alternative view is that the testimony was deemed unhelpful because the absence of 

signs of virginity and a ‘well developed’ body were not characteristics of ‘real’ 

victimhood in a 16-year-old girl.
28

 Although medical practitioners did not necessarily 

seek to attend criminal trials, apparently viewing them as time ‘woefully wasted’, they 

did not have any control over these decisions.
29

 

 

Magistrates not only determined whether cases with medical testimony reached trial, 

but also the charge under which cases were tried. Although the charge was first decided 

by police, it was often changed during the judicial process in the light of a range of 

issues including medical testimony. If medical practitioners found marks of resistance 

on girls covered by the misdemeanour clause of age-of-consent legislation, magistrates 

could pass the case to London’s Central Criminal Court or the provincial Assizes under 

a charge of rape rather than to the courts studied for this thesis under a charge of carnal 

knowledge. As The Lancet noted after the 1885 Criminal Law Amendment Act 

(CLAA), ‘the question of consent or resistance will now become of great significance in 

constituting the difference between misdemeanour [carnal knowledge of girls aged 13 to 
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16] and felony [rape of girls in the same age category]’.
30

 Charges were also 

theoretically influenced by medical testimony about indicators of genital violence, 

because only penetration of the vulva was necessary to prove a charge of carnal 

knowledge or rape in English law.
31

 However, the influence of medical testimony on 

charges was not straightforward. Cases in which medical witnesses stated that ‘I believe 

there had been penetration of the vulva … but not far enough to rupture the hymen’ or ‘I 

found that there had been a certain amount of penetration’ should technically have been 

tried as the felonies of rape or carnal knowledge of girls in the felony age category.
32

 

Instead, they were often committed to the Middlesex Sessions or county Quarter 

Sessions as misdemeanours such as indecent assault or attempted carnal knowledge or 

rape.  

 

The reasons for discrepancies between medical testimony and criminal charges are not 

entirely clear. Louise Jackson claims that many surgeons ‘tended to argue for lesser 

charges of indecent or common assault’, but there is no evidence that any medical 

witnesses explicitly supported a charge either way.
33

 Medical practitioners were not 

always even aware of the legal repercussions of their testimony, as one wrote to The 

Lancet editor in 1843 to ask about the degree of penetration required to constitute a rape 

in law: ‘I should much like to know the precise legal definition of rape, according to the 

most recent Acts of Parliament. Any medical practitioner may be called upon for his 

evidence in these most unpleasant cases’.
34

 The crucial question is arguably not whether 

medical practitioners ‘argued for’ lesser charges, but why medical depositions about 

partial penetration were disregarded despite being elicited in court and despite 

magistrates’ extensive legal experience or training. It is impossible to reconstruct the 

motives of magistrates fully, but there are some possible explanations for their decisions 

to disregard medical testimony about labial and vaginal penetration. One such 

explanation is the higher probability of gaining a conviction on lesser charges. In the 

period 1870-89, acquittal rates for rape and carnal knowledge in England and Wales 
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were an average of 56 per cent higher than those for indecent assault and assault with 

intent.
35

 This speculation is supported by some evidence from newspapers, such as a 

suspected carnal knowledge case from Wandsworth in 1888 involving an eight-year-old 

complainant in which a magistrate concluded that ‘no jury would convict of that 

offence; but he should commit [the prisoner for trial] for an indecent assault upon this 

little girl’.
36

 Again, this magistrate’s decision was based on pre-empting the petty jury. 

Another possible reason for pursuing lesser charges related to the ‘respectability’ of the 

accused, as Carolyn Conley argues that in Victorian Kent: 

[T]he decision as to whether the charge should be rape or attempted rape was 

rarely influenced by whether the act had actually been completed. Rather, the 

lesser charges were used when “respectable” men were accused of rape and the 

evidence was too serious for the case to be dismissed altogether.
37

 

The influence of medical testimony on magistrates’ decisions evidently was not 

straightforward, as they were influenced by a range of pragmatic as well as theoretical 

concerns.  

 

The first point of judicial contact after a magistrates’ court was a grand jury of between 

12 and 23 men, who also influenced the type of case and medical testimony that reached 

trial. Grand juries had no ability to try a case but, like magistrates, could dismiss them 

as ‘no bills’ if they felt that there was not a prima facie (first appearance) case for trial.
38

 

As this section goes on to identify many similarities between the approaches of grand 

jurors and magistrates to medical evidence, it is worth noting that the two roles were not 

entirely separable. Some men acted in both capacities over time or in different courts. 

Significantly, even medical men could act as both magistrates and grand jurors if they 

were retired or non-practising. In consequence, medical concerns gradually merged with 

those of magistrates and grand jurors in cases of suspected sexual crime. In a letter to 

the editor of the Standard newspaper on 10 May 1894 A. S. Myrtle, a Justice of the 

Peace and a Doctor of Medicine, wrote that: 

you have dealt so openly with the gross abuses which the Criminal Law 

Amendment Act of 1885 has given rise to … I also have sat as a Magistrate and 
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on the Grand Jury since the passing of the Act and have felt in the great majority 

of the charges brought before me that blackmailing, not justice, was the object of 

the girl and her friends, and that, in these circumstances, it would have been far 

better to have said at once “No bill,” than send the case for trial.
39

  

This doctor was particularly vociferous about his anxieties regarding blackmail, as he 

cited and supported the idiosyncratic works of Lawson Tait on the subject. However, 

concerns about false charges were also prevalent in broader medical and judicial 

thought. Medical men who sat on grand juries were thus a part of the so-called ‘vicious 

cycle’ by which courts anticipated and perpetuated stereotypes associated with sexual 

crime, such as the perceived tendency of women to lie.
40

  

 

Officially the same property qualifications were required to serve as a grand juror and 

petty juror, but evidence from the regions under study indicates that David Bentley is 

right in noting that ‘those selected were, by rateable value, of description of a better 

class than the ordinary common jurymen’.
41

 Few of the pre-trial statements include 

juror lists, but some surviving lists for two Devon Quarter Sessions in 1901 and 1903 

show that just over half of grand jurors were gentlemen and esquires.
42

 Although these 

gentleman jurors had the final power to decide whether a prima facie case existed, their 

decisions were often guided by judges. At the Middlesex Sessions in May 1889, the 

chairman highlighted an indecent assault case in which he apparently: 

[F]elt constrained to tell the grand jury that if nothing more than the facts as they 

appeared on the depositions was [sic] brought forward, he should, when the 

accused was tried, certainly advise the petty jury that it would be very unsafe to 

convict.
43

  

The grand jury consequently declared it to be a ‘no bill’ and the case was not passed 

forward for trial. Although in this case the chairman’s direction was due to a general 

lack of corroboration rather than to medical evidence, it is clear that a grand jury’s 

reception of any witness testimony was mediated.  
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Unlike magistrates’ courts, systematic manuscript evidence survives for cases that were 

dismissed by grand juries. Overall, 161 out of 1700 cases in Middlesex and 119 out of 

928 cases from Gloucestershire, Somerset and Devon were declared ‘no bills’ and 

rejected by a grand jury. This constituted nine and 13 per cent of cases respectively with 

an average ‘no bill’ rate of 11 per cent over both regions. Only 23 of these from 

Middlesex and 17 from the south-west counties had medical testimony, therefore the 

grand jury did not prevent a significant number of medical witnesses from reaching 

trial. This limited number of ‘no bills’ with medical testimony was likely the result of 

summary justice, as magistrates had often already dismissed cases with medical 

evidence to dispute a charge. However, evaluation of these grand jury cases remains an 

important part of understanding why certain types of medical evidence were less likely 

to reach trial. ‘No bills’ were found in 13 per cent of cases in which medical 

practitioners found no signs of genital violence, seven per cent of cases in which 

medical practitioners declared uncertainty about interpreting bodily signs, and two per 

cent of cases in which medical practitioners found signs of genital violence. The ‘no 

bill’ rate was therefore above the average rate of 11 per cent in cases where medical 

practitioners found no marks of genital violence and significantly below average in the 

cases where genital violence was found, which implies that medical testimony played 

some role in these decisions. Grand juries were also more likely to reject cases with 

medical testimony that proved an absence of bodily violence or resistance, as ‘no bills’ 

were found for eight per cent of cases in which medical practitioners found marks of 

violence or resistance on a complainant’s body and 13 per cent of cases in which they 

explicitly noted the absence of such marks. These statistics were influenced little by the 

age of a complainant or by whether consent was a defence to the given charge. Grand 

juries therefore used their discretion to dismiss cases that lacked signs of resistance even 

when consent was not a valid legal defence. The sample size of 40 ‘no bills’ with 

medical evidence is too small from which to draw any definite conclusions on this 

matter or to evaluate regional or age-based variations. However, this statistical analysis 

has provided some tentative evidence about the reception of medical testimony by grand 

jurors.  

 

Statistics can be built upon with closer consideration of the nature of medical testimony 

in cases declared to be ‘no bills’. Such analysis further demonstrates the influence of 

medico-moral issues on decisions about whether a case and its associated medical 
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testimony reached trial. In a Somerset case involving the alleged attempted rape of an 

18-year-old complainant, a surgeon drew upon wider contemporary social and medical 

thought in testifying that ‘[i]t would have been completely impossible for a young man 

like the prisoner to have connexion with the prosecutrix while she was struggling and 

kicking without some signs of violence being visible’.
44

 He also apparently found that 

‘[t]he ordinary signs of virginity were destroyed and had been destroyed some time 

before that night’.
45

 In combination, his testimony on the girl’s apparent lack of 

resistance and prior unchastity may have contributed to the decision for the case to be 

dismissed as a ‘no bill’. The particular influence of the medico-moral issue of 

unchastity on grand jury decisions is also indicated by other cases. In one ‘no bill’ from 

Gloucestershire, a Bristol police surgeon testified that he found blood stains in a case of 

suspected indecent assault on a 12-year-old girl. However, he observed that the ‘blood 

stains … arose from menstrual discharge which is unusual in a girl of her age – the girl 

is largely developed’.
46

 He also: 

[F]ound the hymen ruptured but not of recent occurrence … I believe she has 

had connexion with someone prior to the alleged assault. She was very fully 

developed – I should have judged her age to have been more than twelve years.
47

  

In these two sentences, the surgeon not only removed the relevance of blood stains and 

a ruptured hymen as corroborative evidence but also implied that the girl was 

precocious in both her sexual development and sexual behaviour. Although the medical 

practitioner in this case was a police surgeon, other cases cited in this chapter and 

Chapter One of this thesis show that concerns about precocity were commonplace 

throughout the medical profession both within and outside courts. The dismissal of such 

a case again served to reinforce stereotypes of the virginal young victim, which a 

precociously unchaste girl did not fit. No single cause can ever be identified as a reason 

for the dismissal of a bill, as a ‘no bill’ was also found in another Gloucestershire case 

involving a 12-year-old complainant in which a surgeon explicitly noted her lack of 

bodily precocity and testified that ‘[s]he is not so fully developed as girls of that age 
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generally are’.
48

 However, it remains significant that precocity and unchastity were 

regularly cited in relation to dismissed cases by newspapers and in pre-trial statements. 

 

Although most concerns about chastity centred on female complainants, medical 

witnesses could also influence grand jury decisions when they found signs that male 

complainants were accustomed to homosexual intercourse. In a case of alleged indecent 

assault on a 12-year-old boy from 1897, a general practitioner called in by Devon police 

testified that ‘he had been practicing sodomy for some time, there were two small 

fissures inside the anus and the anus was easily dilatable’.
49

 According to the Medical 

Directory this practitioner was a ‘prizemedallist in forensic medicine’, but his testimony 

demonstrated no more specialist knowledge about the signs of sodomy than any of the 

most popular medical jurisprudence textbooks.
50

 As consent had been removed as a 

defence in cases involving boys under the age of 13 in 1880, this surgeon’s evidence 

about the boy’s prior unchastity was not a legitimate legal defence. However, the case 

was rejected by the grand jury despite another witness testifying that he saw the 

prisoner commit the offence. Grand jurors were seemingly quick to dismiss cases with 

male complainants who had previously been sexually active with other males, in the 

same way that they judged an unchaste girl or woman to be an unreliable complainant. 

As a young boy of 12 was neither a child nor a man, the complainant in this case filled 

the same dangerous space in the courtroom as the precocious girls discussed above. 

Males of any age who practiced sodomy were also expected to have a particular 

propensity towards blackmail.
51

 It is therefore significant that not a single case 

including medical testimony that a boy or man was accustomed to sodomy reached the 

trial stage of proceedings. 

 

This analysis indicates that medical evidence was drawn upon selectively by magistrates 

and grand juries to reinforce legal and long-held moral concerns, particularly about 

female resistance and false claims. Medical influence in the early stages of judicial 
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processes was potentially significant but not automatic, as the perceived value of 

medical testimony lay in its subject matter rather than in medical ‘expertise’. Although 

much of this section’s evidence has been drawn from newspaper reports, the fact that 

national and local newspapers heavily reported such cases to readers that may have 

constituted grand or petty jurors is significant in itself. Even if newspapers were not 

reporting real patterns of court behaviour, they served to consolidate societal and 

judicial expectations about what a ‘real rape’ looked like. The conclusions drawn in this 

section connect to recent socio-legal theories about the ‘vicious cycle’ of rape trials, in 

which a ‘prosecutor, in determining whether a case should be forwarded to trial, pre-

judges the jury’s beliefs about rape and is more likely to forward cases that are 

consistent with rape myths, leading to the reinforcement of said myths’.
52

 These 

processes are crucial for understanding the nature of medical evidence that reached trial, 

as magistrates and grand juries were not only more likely to ‘forward cases’ that 

corroborated ‘rape myths’ but also to bind over the medical witnesses associated with 

those cases to testify at trial. The nature of their evidence is the focus of the next section 

of this chapter. 

 

Interpreting Appearances: Signs of Victimhood 

Since the 1782 judgment of Lord Justice Mansfield in Folkes v Chadd, it had officially 

been accepted that ‘[t]he general opinion of scientific men upon proven facts may be 

given in evidence by men of science within their own science’.
53

 However, the courts 

determined what was classified as a ‘science’ rather than a question of common sense or 

morality.
54

 In his 1878 Lectures on Medical Jurisprudence, Francis Ogston referred to 

‘Physical Proofs’ as the only kind of evidence that came ‘properly … within the 

province of the medical jurist’.
55

 There were two main forms of ‘physical proof’ in the 

context of suspected sexual crime: marks of violence on the genitals and marks of 

violence on the body. This section examines these two ‘physical proofs’ in turn, before 
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turning briefly to the question of testimony on mental capacity and character. In 

considering different types of scientific and non-scientific testimony, the analysis also 

highlights the inseparability of physiology and morality. It shows that the courts used 

discretion to allow, and sometimes even encourage, medical practitioners to interpret 

‘physical proofs’ in a way that spoke to contemporary moral concerns. The judicial and 

adversarial processes consolidated a pool of shared medico-legal knowledge that 

complemented gendered victim stereotypes and class-based anxieties, often using a 

flexible definition of science in order to do so. However, the section also shows that 

medical witnesses were not entirely dictated to by the judicial system. They drew upon 

professional ideas about the gradual and variable nature of puberty to inform their 

interpretations of bodily signs. 

 

The nature of medical testimony was not only shaped by a court’s definition of 

‘science’, but also by the official rules of evidence. The most significant of these were 

the ‘hearsay’ and ‘ultimate issue’ rules, which meant that a medical practitioner was not 

entitled to testify on any matter that he had not seen or heard himself, nor was he 

entitled to use his findings to comment on the ultimate guilt or innocence of a 

prisoner.
56

 Carol Jones notes that ‘[a] strong judicial interest in claiming and 

maintaining control over legal proceedings … played a significant part in determining 

the boundaries of the expert witness role’.
57

 As always, however, the implementation of 

such rules was at the discretion of the court and varied from place to place. The Lancet 

reported that a medical witness was reprimanded by a judge at a Winchester trial in 

1895 for ‘attempting to decide the case’ by stating that ‘there was no evidence that 

penetration had occurred’.
58

 However, this chapter will show that in Middlesex and the 

South West medical witnesses were often permitted and even actively encouraged to 
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interpret the boundaries of their scientific testimony flexibly. As Jones also notes, there 

was ‘lax application of the ultimate issue rule, the opinion role, and the hearsay rule’.
59

 

 

The nature of medical testimony was also guided by prosecution and defence counsel. 

However, the exact questions and answers posed to medical witnesses were usually 

omitted from pre-trial statements. The adversarial process is therefore a particularly 

difficult one to assess from the historical evidence available. For the purposes of this 

analysis, it is only possible to emphasise the importance of bearing in mind that every 

medical statement was an answer to a carefully constructed question. As Taylor noted, 

if a medical witness wanted to ‘volunteer evidence’ that had not been brought out in 

questioning then he had to apply to the magistrate or judge for permission.
60

 As there is 

no evidence that any medical witness from the cases under study ever requested to give 

information in the way described by Taylor, the medical testimony analysed in this 

section seems to have been made in response to questions by prosecution and defence 

counsel or even by the prisoner himself if he stood undefended. Few medical 

practitioners in the cases studied for this thesis could be accused of partisanship 

because, as demonstrated in the previous chapter, they were generally called by the 

court as witnesses who had the first point of contact with a complainant rather than on 

behalf of the prosecution or defence. However, the process of being questioned by 

prosecution and defence counsel still influenced their testimony. 122 of the 602 medical 

practitioners who testified in the cases under study were cross-examined at the pre-trial 

level. 

 

The lack of partisanship also manifested itself in the consultation of only a single 

‘expert’ in most of the cases studied. Out of 642 complainants who were medically 

examined, only 28 were examined by more than one medical practitioner. There were 

few cases in which medical practitioners testified against each other, perhaps due to the 

perceived ‘less serious’ nature of the sexual offences tried at these courts compared to 

higher courts where multiple medical testimony was more common. When medical 

practitioners did appear together in a trial in the cases studied, they generally supported 

and corroborated each other. This approach served to strengthen the role of the expert 
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witness rather than presenting an, albeit arguably more realistic, version of science in 

which medical practitioners disagreed. While all professions involve some degree of 

heterogeneity, the following analysis demonstrates that there were some notable 

similarities between the depositions of different medical practitioners in court. This 

relatively uniform medico-legal approach was part of a wider construction of the role of 

expert witnesses, in which the judicial process encouraged medical testimony that 

complemented legal concerns and in which key advice texts such as Taylor’s Manual of 

Medical Jurisprudence were effective in formulating a single framework for medical 

testimony that would be acceptable in the courtroom.  

 

This single medico-legal framework contributed to the absence of any notable 

geographical disparities or temporal shifts in the nature of medical testimony.
61

 Such 

consistency can partly be explained by the dominance of Taylor’s textbooks and by the 

early rejection of medical testimony that did not fit with medico-legal frameworks of 

thought, as outlined in the first section of this chapter. Medical jurisprudence texts were 

widely distributed throughout rural and urban regions, most of which drew heavily on 

Taylor and gave similar advice about interpreting bodily signs of sexual assault.
62

 

Although medical practitioners undoubtedly acquired knowledge through both practice 

and reading, the previous chapter showed that there were few specialists in the cases 

under study and that police surgeons’ experience of dealing with sexual crimes was not 

as extensive as might be expected. Consequently, there was no significant disparity 

between the tone and content of different medical witnesses’ testimony. The lack of 

change over time can also be attributed to the slow processes by which new medical 

approaches entered textbooks and filtered down to general practitioners. To cite just one 

example, the Gram staining test for gonorrhoea was invented in 1884 but Taylor’s 

medical jurisprudence textbooks articulated no faith in the process until 1905 and it was 

never used in the cases under study for this thesis.
63

 As a result of such slow processes 
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of knowledge transfer, medical witnesses drew upon very similar medico-legal 

frameworks of thought to guide their testimony irrespective of location or of the specific 

date within the Victorian and Edwardian years. These medico-legal frameworks also 

involved some integration of moral matters into physiological thought, as it is now 

possible to demonstrate through some analysis of cases.  

 

Most of the following analysis focuses on medical testimony about the body, as medical 

practitioners paid little attention to the emotional or psychological consequences of an 

alleged sexual crime. Lay witnesses regularly spoke about the emotional state of 

complainants following an alleged offence, but this subject matter was not deemed to be 

an issue for the ‘expert’ witness. Joanna Bourke rightly notes that the notion of long-

term psychological trauma resulting from a sexual assault was not fully conceptualised 

until the late-twentieth century, at least not in mainstream medicine.
64

 Although the 

medical profession had developed a notion of psychological trauma by the late-

nineteenth century, most famously in relation to ‘railway spine’ in the 1860s, it was 

expected to take the form of nervous shock rather than a chronic state.
65

 Medical 

witnesses demonstrated some ‘expertise’ in terms of being the only witnesses to speak 

on nervous conditions, but medical testimony even on such short-term traumatic states 

was rare in court. Medical practitioners only made reference to 15 out of 608 

complainants having ‘nervous shock’ or ‘nervous depression’.
66

 Bourke also observes 

that female hysteria, which would later become interwoven with the issue of trauma, 

was generally conceptualised as a cause of false accusations rather than as a 

consequence of sexual crime in the late-nineteenth and early-twentieth centuries.
67

 

Evidence to support this claim is found in one of the few Middlesex trials in which a 

medical practitioner discussed hysteria, which took place in 1899 and involved a 

surgeon as the accused. He testified that ‘[h]ysterical people will make any charges 
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against anybody. Their imagination is great’.
68

 Rather than being necessarily 

corroborative of a charge, over emotionality was thus viewed with some suspicion by 

medical practitioners. 

 

Most medical witnesses focused on the subjects of moral or bodily harm, rather than the 

psychological consequences of sexual crime. As Taylor wrote, a young girl was 

expected to sustain ‘injury, morally and physically’ from a sexual offence.
69

 Within the 

courtroom, medical practitioners focused particularly on the latter issue and thus on 

physiology rather than psychology. This emphasis on physiology was in part because of 

the greater visibility and measurability of bodily harm. It also tied in with approaches to 

medical ‘expertise’ on the subjects of sexual maturity and sexual consent, as discussed 

in the first half of this thesis. Medical witnesses presented a jury with a description of 

the abused body that theoretically allowed it to ‘speak for itself’ but, as this chapter will 

show, was actually both mediated and carefully constructed.
70

 They also focused on 

bodily signs rather than symptoms such as pain.
71

 This focus was in some respect due to 

the limited ability of children to describe symptoms reliably and in part due to a general 

shift away from patient-centred diagnosis, which has been identified in scholarly works 

on the rise of the patient as ‘object’ rather than as ‘subject’.
72

 This is not to say that the 

patient’s voice was completely removed from all clinical encounters. However, the 

issue of symptoms was generally superfluous to the medico-legal ‘script’.  
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Most medical testimony about genital violence focused on the female body. Injuries 

were expected to include, to quote the London physician Alfred Lee’s 1882 pre-trial 

statement, ‘abrasions … laceration … dilation of the vagina … rupture of the labia … 

blood stains … inflammatory symptoms … rupture of the hymen’.
73

 All of these were 

identified as possible indicators of a crime in the cases under study, in addition to 

vaginal discharges from violence or venereal disease. As this analysis will go on to 

show, the interpretation of such injuries varied according to the age of the girl but they 

were cited regularly in relation to females of all ages. The limited discussion of male 

genital injury related not only to the overall rarity of cases involving males, but also to 

the expectation that the male body would display fewer signs of a sexual crime than the 

female body. The indecent touching of a man or boy apparently would not leave any 

lasting mark unless a venereal disease was transmitted, whereas the same offence upon 

a girl could cause some genital damage if a manual assault was also penetrative. Only 

cases involving anal penetration of pre-pubescent boys were expected to involve notable 

genital injury. According to Taylor’s jurisprudence text, claims made by males were 

‘commonly sufficiently proved without medical evidence, except in the cases of young 

persons, when marks of physical violence will in general be sufficiently apparent’.
74

 

These ‘marks of physical violence’ on the genital area of young males were similar to 

those cited for females because, as Louise Jackson has observed regarding the girl’s 

body, a male child’s anus was expected to be naturally ‘small and enclosed’.
75

 It would 

therefore be examined for signs of recent violence such as laceration, bruising and blood 

just as a young girl’s vagina would be. Taylor also noted the signs of ‘one long 

habituated to these unnatural practices’ in males, in order to distinguish them from the 

signs of violence, as ‘a funnel-shaped state of the parts … with the appearance of 

dilation … and a destruction of the folded or puckered state of skin in this part’.
76

 

However, as noted above, cases with evidence that boys or men were accustomed to 

sodomy were generally dismissed by magistrates or grand juries before reaching trial.  
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Overall, 42 per cent of medical practitioners who reached trial referred to finding marks 

of genital violence during their examinations of female complainants. Rather than a 

‘real’ figure of genital violence, this statistic indicates that importance was placed on 

such signs in committing a case for trial. Figure 5.1 depicts medical testimony on 

genital injury in 217 cases involving female complainants that fulfil the following 

criteria: the complainant’s exact age is known; the complainant stated that a form of 

penetration had occurred; and medical witnesses gave an opinion on signs that they 

found in the genital area, such as marks of injury or vaginal discharge.
77

 These criteria 

result in the exclusion of girls under the age of four, who were generally considered too 

young to testify as to whether penetration had occurred or not. However, the criteria are 

important because they narrow medical testimony down to cases in which signs of 

genital violence were corroborative of a complaint.
78

 Otherwise, as one Somerset 

surgeon noted, the absence of marks of violence could be ‘consistent’ with a complaint 

if a girl ‘stated in her evidence that defendant did not hurt her’.
79

 Because of the limited 

size of the sample, Figure 5.1 should only be viewed as a starting point for considering 

age-based trends in medical diagnosis.
80

 However, the graph presents some trends that 

are worthy of further consideration. It depicts a gradual decline in the proportion of 

medical practitioners who testified to finding marks of violence as complainants grew 

older, particularly in girls over the age of 16. This decline was compensated for by a 

gradual increase in medical uncertainty about how to interpret genital signs and an 

increase in the number of cases in which no marks of violence were found. There are 

three possible explanations for these age-based trends, which this chapter will go on to 

consider in turn: firstly, that medical practitioners interpreted genital signs in the light of 

broader medical thought about the physiological changes that occurred at puberty; 
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secondly, that medical testimony was influenced by moral anxieties about the higher 

likelihood of false claims and previous unchastity as girls grew older; thirdly, that 

marks of resistance replaced marks of genital violence as the most important ‘physical 

proofs’ in cases involving pubescent and post-pubescent complainants. 

 

 

 

The nature of medical testimony drew on physiological models of sexual maturity rather 

than only on legal definitions of sexual consent. Most medical practitioners in the cases 

under study utilised naked-eye diagnosis, which meant that the interpretation of genital 

signs was influenced by medical practitioners’ knowledge of the body and its state at 

different ages. Ogston noted that genital injury was expected to be most clear in the 

youngest complainants because of the ‘disproportion between the adult penis and 

impuberant female genitals’, whereas ‘where both parties are above puberty, it is 

obvious that the same disproportion may still exist, though in a less degree, and produce 

effects in the female proportionate in degree, though the same in kind’.
81

 Ogston’s work 

was representative of the tone of most contemporary books of medical jurisprudence, 

which emphasised that the inherent smallness of the child’s body meant that penetrative 

sex was impossible without significant damage. As noted in Chapter One, with respect 
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to cases involving infants, some authors claimed that they could not be raped at all.
82

 In 

line with these ideas, in 1869 a Middlesex police surgeon testified that ‘[t]he child was 

1 year and 10 months old and it would be impossible for the male organ … to pass up 

the child’s person’.
83

 As the female vagina opened and grew with puberty, the marks of 

damage after an alleged sexual crime were expected to be less. In a girl who was not a 

virgin, such signs were expected to be almost completely absent. This framework of 

thought placed emphasis on the age of a female complainant rather than the age of the 

male who committed an assault, as the presumption in law was that an offender capable 

of a penetrative sex act would be over the age of puberty and fully developed. The size 

of man’s genitals was sometimes taken into consideration with regard to assessing the 

expected injuries. In one Middlesex case of alleged indecent assault a medical 

practitioner noted that the prisoner was ‘large made’ in order to situate his findings that 

the young male complainant had no signs of anal injury, thus the issue of 

‘disproportion’ was also relevant to males.
84

 However, such evidence was limited to 

cases of alleged penetrative assaults by adult men on young boys which were very rare 

in the cases under study.  

 

Ideas surrounding the female body at different ages shaped how medical practitioners 

interpreted a range of genital signs. The subject of blood will be considered here as an 

example, although similar patterns can be identified in the context of other genital signs 

such as vaginal discharges.
85

 By the late-Victorian period it was deemed possible to 

differentiate menstrual from non-menstrual blood microscopically, as explained in Guy 

and Ferrier’s Principles of Forensic Medicine.
86

 However, most general practitioners 
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used naked-eye diagnosis to interpret genital blood stains because they lacked access to 

microscopes. Medical witnesses therefore needed to draw upon broader knowledge 

about the changing female body at puberty, particularly ages of menarche, in order to 

interpret blood stains. A Somerset general practitioner testified that stains on the 

drawers of an eight-year-old girl ‘might have resulted from natural causes but it is 

extremely unlikely. I have never seen a girl of that age suffering from her courses’.
87

 

Once a complainant reached the age of 16 or 17, the possibility of blood being ‘natural’ 

was automatic and medical witnesses made statements such as ‘[t]he blood might have 

been caused by a finger being inserted, or by her courses’ and ‘[t]he red stain on her 

drawers may have been from menstrual discharge’.
88

 However, as Chapter Two showed, 

the age of menarche was expected to be variable and therefore medical practitioners 

demonstrated increasing uncertainty about the origin of blood stains in cases involving 

girls over the age of 12. As medical practitioners grew uncertain about the origins of 

blood stains in older girls they also drew on lay knowledge to help them in their 

interpretation, further demonstrating that medical knowledge was negotiated ‘from 

below’ rather than only being imposed ‘from above’. In a Gloucestershire case of 

‘assault with intent’ on a 14-year-old girl in 1898 a general practitioner testified that ‘I 

ascertained she had never menstruated’, seemingly from the girl’s mother who testified 

that ‘menstruation has not commenced with her’.
89

 The hazy nature of naked-eye 

diagnosis of many genital signs meant that medical practitioners drew on wider 

professional knowledge and models of sexual maturity as part of their process of 

interpretation. The degree to which medical testimony was shaped by the judicial 

context evidently was not absolute, as physiological adulthood did not necessarily 

correspond to legal adulthood. 

 

The age-based nature of medical testimony about genital violence was possibly due not 

only to the issue of sexual maturity, but also to age-based questions about whether 

marks could have been self-inflicted or inflicted by a parent for the purposes of making 
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a false charge. In the 1880s feminists emphasised the inherent truthfulness of female 

children, meaning that there was an expectation that a jury would recognise the 

difference between a ‘normal’ truthful child and an artful precocious one.
90

 However, 

‘normal’ pubescent and post-pubescent women were expected to have a propensity to 

lie. Although Taylor raised concerns about false claims in the context of complainants 

of all ages, for example claiming that adults could ‘tutor’ innocent young children to lie, 

he emphasised that older complainants were the most likely to pursue malicious 

charges.
91

 Ogston likewise stated that ‘[w]e have seen that rape has been feigned in the 

case of children under puberty. After puberty it is much more common’.
92

 The defence 

counsel in a Gloucestershire case directly echoed this medical rhetoric when he 

mentioned, after it had transpired that the 13-year-old complainant in an indecent 

assault case had ‘passed from childhood into womanhood’, that ‘girls of that age were 

subject to strange lies and fancies which so possessed them that they were not 

accountable for what they did’.
93

 Undoubtedly not every medical practitioner fitted 

within this trend, as Lawson Tait is well known for emphasising the likelihood of false 

claims by children.
94

 However, medical, legal and wider social anxieties more 

commonly focused on girls at and above the age of puberty.  

 

Planting the idea that a claim was false for the purposes of extortion or from spite was a 

common defence strategy in court, particularly in relation to precocious girls, therefore 

medical practitioners were often questioned as to their opinion on the subject. While 

other witnesses were forbidden from testifying on anything other than ‘fact’, members 

of the adversarial process turned the special ‘opinion’ privilege of ‘expert’ witnesses to 

their own advantage by guiding medical practitioners to speak on moral matters. Used 

in this way, the ‘expert’ witness consolidated rather than threatened judicial authority. 

In a Devon case from 1881 involving a 12-year-old female complainant, surgeon Isiah 
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Butters stated under cross-examination by the court itself that ‘[i]t is improbable that the 

injuries would have been self-inflicted considering the pain it gave her’.
95

 The 

questioning of medical witnesses on the issue of false claims was evidently not only 

tolerated but in some cases actively promoted by judicial authorities. The centrality of 

such medico-moral issues in court was encouraged by the judicial system as a point of 

intersection between the age-based concerns of medical practitioners and the judiciary. 

However, few medical practitioners in the cases that reached trial testified that they 

found evidence of self-inflicted injuries. This may have been linked to pre-trial trends, 

as cases with explicit ‘expert’ evidence that a claim was false were likely to have been 

dismissed.  

 

The significant proportion of medical testimony that gave no clear interpretation of 

genital signs is also worthy of some note here, the extent of which is visible in Figure 

5.1 above, as it touches upon the question of false charges. As Nancy Tuana notes, 

ignorance ‘is not a simple lack. It is often constructed, maintained, and disseminated 

and is linked to issues of cognitive authority, doubt, trust, silencing, and uncertainty’.
96

 

In his study of eighteenth-century infanticide trials, Mark Jackson found that 

uncertainties in medical testimony were actually useful for judges and juries because it 

allowed them to incorporate their own humanitarian and political concerns into the 

law.
97

 Medical testimony therefore did not need to be clear and certain in order to be 

useful. In sexual assault trials, medical uncertainty was partly due to difficulties of 

diagnosis as the female body changed with age. However, ‘epistemologies of ignorance’ 

were also ‘maintained, and disseminated’ as a means for medical witnesses to evade the 

possibility of unintentionally supporting false charges. They created an opportunity for 

members of the court to highlight medical uncertainties, often to the advantage of 

defence counsel. In 1878 a general practitioner from Middlesex refused to ‘pledge my 
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reputation’ on his findings of genital violence when pressed under cross-examination.
98

 

In an 1871 case involving a three-year-old girl, in which the pre-trial statement was 

unusual in recording questions posed to the medical witness, the prisoner cross-

examined an army staff surgeon by asking ‘[c]ould not the child be tampered with 

before it was brought to you besides my interfering with it?’ and the medical witness 

simply replied ‘I could not say’.
99

 These medical practitioners’ uncertainty about the 

origin of genital marks of violence was part of the counsel’s method of planting doubt 

about the veracity of claims, which in itself was a useful adversarial strategy. Although 

some scholars have claimed that ‘experts’ are under pressure to ‘profess greater 

certainty than they really feel’ in order to gain influence in court, these cases conversely 

indicate that agents of judicial processes tolerated and even took advantage of medical 

ambiguity.
100

  

 

Genital signs were also used to consider other medico-moral issues such as the subject 

of a complainant’s virginity before an alleged assault, or rather the lack thereof. The 

subject of prior chastity was most prominent in cases involving females at and above 

the age of puberty, despite theoretically being irrelevant to a criminal charge in such 

instances.
101

 Although Taylor noted that ‘the law protects a prostitute against 

involuntary connection just as it protects children and chaste women’, Guy and Ferrier 

stated in Principles of Forensic Medicine that ‘it is usual … to endeavour to rebut the 

charge of rape by alleging previous unchastity – a question on which the medical 

examiner may have to express an opinion’.
102

 C. Graham Grant’s forensic medicine 

textbook for police surgeons similarly emphasised that ‘[w]hether the victim is chaste or 

otherwise has no bearing on the legal aspect of the case, although it may influence the 

minds of the jury’.
103

 Grant’s distinction between the ‘legal aspects’ of a case and the 

jury’s response is significant. It indicates that issues such as character could be 

irrelevant in law but both permitted and influential within the courtroom, thus that there 
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was a difference between legislative and judicial frameworks of thought about sexual 

crime. Medical jurisprudence texts seemingly reacted more to the demands of the 

courtroom than to legislative requirements, which helped to create a shared pool of 

medico-legal knowledge that could operate successfully in practice rather than just in 

theory.  

 

A brief analysis of medical discussions of the hymen and virginity demonstrates the 

importance placed on the subject of chastity by medical practitioners, courts and 

counsel. Evaluation of previous (un)chastity was most commonly achieved by 

examining the state of the hymen, although this was not deemed to be a straightforward 

process. Medical literature emphasised the need for general caution when interpreting 

such signs and provided multiple case studies of pregnant women with intact hymens or 

virgins with congenitally absent hymens.
104

 Despite these limitations, Casper 

emphasised that ‘we must not be thereby led astray in determining the value of this sign, 

which is the most valuable of all in a diagnostic point of view’.
105

 Like many medical 

authors Casper went on to note that the absence of a hymen with the presence of 

carunculae myrtiformes could be cited as a mark of genital violence, because these 

small fleshy remnants of a perforated hymen shrivelled over time. Conversely, 

therefore, the absence of a hymen without any signs of recent damage could be viewed 

as a sign of previous unchastity or of repeated sexual assaults over a long duration, as 

often claimed in incest cases.  

 

In the cases studied for this thesis, medical witnesses explicitly interpreted the absence 

of a hymen as a sign of a girl being accustomed to sexual intercourse in five cases. As 

only one of these cases involved alleged incest and repeated long-term sexual contact, 

medical evidence about the absence of virginity was generally a negative comment on a 

complainant’s character rather than the corroboration of a charge. A further five cases in 
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which a girl was found to be previously unchaste had been found a ‘no bill’ by the 

grand jury and it is likely that more were dismissed at the magistrates’ courts, if the 

newspaper reports considered in the first section were representative. On the other hand, 

some medical witnesses who found signs of genital violence emphasised that a girl had 

been a virgin before the alleged assault. In one such Middlesex case involving suspected 

carnal knowledge of an 11-year-old girl in 1869, which was a misdemeanour at this 

time, a physician testified to having found a ‘recent partial rupture’ of the girl’s hymen. 

When questioned by a magistrate, he stated that ‘I believe that up to within 48 hours of 

my examination of this child, she was a virgin’.
106

 The fact that this physician was 

explicitly questioned by the highest member of the court as to the girl’s previous 

chastity demonstrates the importance of such evidence.  

 

Medical interpretations of the hymen as a sign were influenced by the age of a 

complainant. The cases mentioned above, in which medical witnesses at trial attributed 

a complainant’s absent hymen to prior unchastity, involved complainants aged between 

10 and 17. The younger the girl, the less likely medical witnesses were to attribute an 

absent hymen to unchastity. In 1868, a Middlesex police surgeon testified that ‘it is an 

unusual thing to have no hymen at that age [ten years old], it may be absent from 

natural causes’.
107

 Despite finding an absent or imperfect hymen in girls as young as 

three, without the presence of carunculae myrtiformes, medical practitioners were more 

likely to attribute it to natural causes or ‘congenital’ absence in cases with the youngest 

complainants.
108

 The possibility of very young girls consenting to having sexual 

partners was thus removed, at least in the majority of cases. In one exceptional case 

from Gloucestershire, a six-year-old girl was accused of being a ‘little whore’ by the 

prisoner and as ‘very forwards’ by a defence witness.
109

 However, the medical witness 

testified to finding ‘nothing about [the] child’s parts to suggest she was a whore to a 

professional man’ and a newspaper described the prisoner’s claims as ‘extraordinary 
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allegations’.
110

 This case presents a solitary example of questions being posed about a 

girl’s chastity below the age of ten, in which such allegations were deemed extremely 

unusual and refuted by the medical witness.  

 

Questions about masturbation were more common than questions about chastity in cases 

involving young complainants, particularly in relation to the subject of genital injury. In 

one case from Somerset in 1903 a general practitioner refuted a suggestion by defence 

counsel that an eight-year-old girl could have caused her genital injuries by 

masturbating, by stating that ‘[t]here was no enlargement of the organ, which would 

have appeared had the child been in the habit of using excitement’.
111

 The subject of 

masturbation was also raised in the context of boys approaching the age of expected 

puberty, which tied in with wider social anxieties about onanism. In one case involving 

a 13-year-old complainant, two medical practitioners testified under cross-examination 

that a part of the boy’s penis was lacerated but that ‘I do not think the appearance I saw 

could have been caused by the boy himself’ and ‘I do not think the state of the boy’s 

penis could have been produced by self-abuse’.
112

 These cases seemingly reached trial 

because the medical witnesses refuted any possibility that the children had caused their 

injuries by ‘self abuse’. Young girls and boys were expected to be asexual if they were 

to be perceived as victims, which tied in with more general contemporary ideas 

surrounding ‘normal’ childhood and sex as discussed in Chapter One. 

 

Evidence about chastity was a form of medico-moral testimony, which was seemingly 

permitted and sometimes even actively encouraged by courts. Such a medico-moral 

approach was also common in relation to the subjects of consent and resistance. 

Testimony on these subjects focused heavily on the post-pubescent female body 

because marks of violence were perceived as necessary to prove that an offence was 

‘against the will’. Indeed, signs of resistance became more important than signs of 

genital violence in cases involving post-pubescent girls. 40 per cent of cases with 

medical evidence and complainants over the age of 16 that reached trial included 

evidence about signs of bodily violence, almost double the proportion of such cases 
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with signs of genital violence.
113

 In the light of conclusions drawn in the chapter’s first 

section, this statistic can be attributed to the pre-trial dismissal of many equivalent cases 

without supporting medical evidence of resistance. Statistics of this kind therefore 

primarily indicate the importance placed upon such evidence by the courts rather than 

all medical approaches to these issues. However, medical practitioners also had some 

agency in interpreting bodily signs and drew upon professional and moral thought in 

order to do so. For example, except in certain circumstances which will be returned to 

below, medical practitioners emphasised that it was impossible to rape an adult female 

who resisted to her utmost capacity. As one Devon general practitioner testified, in the 

context of a girl aged 17, ‘I think it impossible for a man standing up to commit a rape 

on a girl who is conscious’.
114

 In a ‘real rape’ signs of violence and resistance were 

expected to be found on the body, rather than only on the genitals. As Taylor noted in 

his section on ‘young females after puberty’: 

[I]n a true charge, we should expect to find not only marks of violence about the 

pudendum, but also injuries of greater or less extent upon the body and limbs ... 

As these marks of violence on the person are not likely to have been produced 

with the concurrence of the girl, they are considered to furnish some proof of the 

intercourse having been against her will.
115

  

Although medical jurisprudence texts noted that resistance would also lead to the 

exacerbation of marks of violence on the genital area, the latter signs could also 

apparently occur in a virgin who made no resistance. Genital injury was therefore not 

considered a reliable marker of whether sexual contact had occurred by force. More 

commonly medical jurisprudence texts, along with medical practitioners in court, 

conflated the subject of resistance with the subject of bodily signs of violence.  

 

As medical jurisprudence texts’ advice about signs of resistance were defined by 

whether a girl had reached puberty, rather than by the legal age of sexual consent, 

medical testimony differed from the law in some respects. Taylor’s statement that 

‘[g]irls who have passed this age are considered to be capable of offering some 

resistance to the perpetration of the crime’ originally referred to girls over the age of 12, 
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then over 13 in 1886 and over 16 in 1894.
116

 Not only were these changes belated, as 

the age of consent was raised to 16 in 1885, but in all other respects his advice stayed 

the same. Taylor continued to situate these statements in a section about girls ‘after 

puberty’, which contradicted the book’s references to more rigid ages of consent. The 

separation between medicine and the law on the subject of resistance was also evident in 

some court cases. In a trial from 1888 involving an alleged indecent assault on a 12-

year-old girl, a Devon surgeon testified that ‘I examined her for bruises but I failed to 

find any … she is a strong muscular girl who would not shew [sic] bruises unless some 

strong violence had been used’.
117

 This surgeon implied that the girl was physically 

capable of resistance, even though she was not deemed capable of consenting or 

resisting in the eyes of the law. As noted in the context of marks of genital violence, 

medical witnesses drew on broader physiological models of development in their 

testimony rather than just on the legal age of sexual consent. Such an approach was 

advocated in some jurisprudence textbooks, as in John Dixon Mann’s Forensic 

Medicine and Toxicology which recommended that a person’s development be assessed 

‘by the individual rather than by the age’.
118

 

 

Figure 5.2 provides a means to consider the relationship between medical testimony 

about signs of violence/resistance and sexual consent legislation. It compares medical 

testimony about bodily violence from indecent assault trials before and after the 1880 

CLAA, which removed consent as a defence for prisoners in cases of indecent assault 

against boys and girls under the age of 13. The graph depicts medical testimony from 

151 indecent cases involving complainants under the age of 13 before 7 September 

1880, when the 1880 CLAA came into action, and 142 comparable cases from after this 

date. It demonstrates a rise in the number of cases which reached trial involving medical 

testimony about an absence of marks of violence or resistance, which increased from 

two to 23 after legal changes. Cases with medical testimony about an absence of signs 

of violence or resistance were possibly dismissed by magistrates or grand juries before 7 

September 1880, when a child’s consent was a legal defence to an indecent assault 
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charge. Changing sexual consent legislation seemingly had some influence on the 

nature of medical testimony, or at least the testimony that reached trial. However, these 

trends should not be oversimplified. The graph also presents a consistently high 

proportion of cases in which medical practitioners were not questioned at all about the 

presence or absence of bodily marks on young complainants, even when consent was a 

legitimate legal defence. The courts always focused more on consent and resistance in 

relation to pubescent or post-pubescent girls, which indicates that the legal relevance of 

marks of resistance and the importance placed upon them in the judicial process were 

not necessarily synonymous.  

 

 

 

Figure 5.2 depicts a general lack of medical evidence about bodily violence in cases 

involving young complainants, in part because medical witnesses were not questioned 

on the subject. One explanation for this finding is that courts also took the psychological 

aspects of consent into consideration. As Stephen Robertson notes, in his work on rape 

in the United States from 1823 to 1930: 

Doctors came to the legal system with an understanding of rape as a physical 

struggle. As medical jurists gained more experience in the legal system and 

became more familiar with the details of legal definitions of rape, they found 

that legal discourse defined rape more broadly than they did. The knowledge and 
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expertise claimed by doctors did not extend to all aspects of the legal definition 

of rape.
119

 

A similar pattern can be identified in British forensic medicine and court cases. Medical 

jurisprudence texts recognised that, in law, the issue of physical struggle was just one 

component of proving consent or resistance. They acknowledged that the absence of 

bodily marks of resistance could be the consequence of factors like fear, rather than 

representing consent.
120

 However, many such issues were technically outside of the 

medical remit. The 1910 Principles and Practice of Medical Jurisprudence, for 

example, stated that resistance might be absent ‘under the influence of fear or other 

moral restraint or deception’ but that in ‘all such cases the age and mental condition 

(innocence) of the girl are the principal factors in deciding upon the guilt of the 

prisoner. Medical evidence cannot go beyond its province of attempting to say whether 

or not connection has taken place’.
121

  

 

Other possible explanations for a lack of resistance were deemed to be more scientific, 

such as ‘insensibility’ and the influence of drugs. Discussions about ‘insensibility’ 

demonstrate how medical practitioners, counsel and judiciary interacted in the 

formulation of medical testimony and drew upon shared pools of medico-legal 

knowledge, rather than competing for ‘expertise’ on the subject. Female complainants 

often claimed that they had fallen ‘insensible’ during an attempted assault, a state which 

apparently provided an explanation for why they failed to resist and could be brought on 

by a range of circumstances from exhaustion to drugs.
122

 Medical practitioners who 

attended a prosecutrix immediately after an alleged offence were often called upon to 

give an opinion on this matter, particularly in relation to females above the age of sexual 

consent. In consequence of the widespread influence of standard medical jurisprudence 

works such as Taylor’s, legal counsel could pre-empt and encourage specific medical 
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evidence. When one Middlesex complainant testified to falling insensible during an 

alleged sexual assault, Reynolds’s News reported that: 

Robert Scott, F. R. C. S. [Fellow of the Royal College of Surgeons], deposed 

that he lived at Arundel-terrace, Barnebury-road. He was sent for to see Miss 

Luff, whom he found in Carroll’s parlour … [there were] no indications of 

violence on the girl … Cross-examined … I do not know of a drug which 

would produce the immediate insensibility spoken of by the prosecutrix. Prussic 

acid will, but of course it is fatal. Aconite will produce insensibility. I know 

Taylor’s Jurisprudence – it is a work of authority. Tincture of aconite will 

produce insensibility, but there are the intervals of screaming, and the patient 

remains for a long time under its influence. Mr Sleigh – Are not these the 

symptoms of the administration of aconite – flashing of fire from the eyes, 

giddiness in the head, and numbness of the extremities? Witness – Yes, they 

are. Mr Sleigh – The very symptoms this girl has described.
123

 

Another surgeon later conducted a second examination and found that bruises had 

developed on the complainant’s body, which meant that proving her ‘insensibility’ was 

no longer necessary to justify a lack of resistance. However, the process by which the 

first medical witness’s knowledge about ‘insensibility’ was elicited by counsel remains 

important. The prosecuting counsel (Mr Sleigh) drew upon Taylor’s discussion of 

aconite, possibly from Medical Jurisprudence or On Poisons in Relation to Medical 

Jurisprudence and Medicine, in order to guide Dr Robert Scott towards implying that 

this drug could have been the cause of the girl’s ‘insensibility’.
124

 The medical 

practitioner evidently was not simply an ‘expert’ who could enter the courtroom and 

impose his superior knowledge, as the prosecuting counsel in this case clearly shaped 

Scott’s testimony. Because medical witnesses from all regions drew heavily on the same 

medico-legal texts, their knowledge could be shared, anticipated and selectively drawn 

upon by counsel. Taylor was right in noting ‘the acquisition of much medico-legal 

knowledge by lawyers’, not least from his own book.
125

 Lawyers drew upon the medical 

knowledge put forward in key textbooks which, in turn, were updated to reflect the 

medico-legal knowledge held by counsel. 

 

A few medical practitioners in the cases under study discussed a complainant’s mental 

capacity to consent or resist, although without drawing upon any specialist ‘expertise’ 
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on the mind. Despite claiming that mental aspects of consent were ‘legal’ rather than 

‘medical’ questions, medical witnesses began to incorporate such issues into their 

testimony and thereby formulated a pool of medico-legal rather than purely medical 

knowledge about sexual consent. Medical witnesses expanded, and were permitted to 

expand, their testimony on consent and resistance beyond the subject of physical 

violence. They never directly challenged the law by entering into discussions about 

legal technicalities such as the difference between ‘consent’, ‘non-resistance’ and 

‘submission’ in court.
126

 However, they occasionally touched upon the ‘legal’ issue of 

mental capacity. In one Middlesex case involving a 17-year-old girl of ‘weak intellect’, 

police surgeon Frederick Dodsworth testified under cross-examination that ‘I should say 

she has sufficient capacity to consent to any act’ and thus implicitly justified an 

expectation that she should have resisted.
127

 This case seemingly reached trial on the 

basis of other corroborative evidence and such comments were rare, as the question of 

mental capacity was still challenged as a ‘common sense’ matter in the period under 

study.
128

 However, it remains a useful example of how boundaries between medicine, 

law and common sense matters could be blurred rather than sharpened at the discretion 

of some courts. 

 

Very occasionally medical practitioners stepped completely outside the scientific remit 

and commented directly on character. Such cases indicate that medical practitioners 

were deemed to be good judges of moral character, possibly because they had a rare 

combination of respectability and extensive contact with members of the working 

classes. Although character was not a common subject for medical evidence, general 

practitioners who knew a patient prior to an alleged offence were considered to be in a 

position to comment on such issues. In an ‘assault with intent’ case from 1870, 

regarding a complainant over the age of sexual consent, a Devon surgeon testified that 

‘[s]he has been a patient of mine for the last two or three months … I have always 

known her to be a person of good character’.
129

 Medical practitioners even sometimes 

commented on the perceived honesty of complainants who they did not previously 
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know. In a Gloucestershire case of alleged indecent assault in 1879, a 13-year-old 

complainant testified that ‘the doctor said that I was telling lies’.
130

 In a Middlesex case 

involving a seven-year-old complainant, a surgeon testified that ‘I asked her if she knew 

what would happen if she told lies and she said she would go to hell’.
131

 This subject 

was theoretically a judicial not a medical one, as questions about the consequences of 

lying were generally posed by the court to determine testimonial competency in young 

complainants rather than by medical practitioners to differentiate between true and false 

charges. As Taylor noted, ‘I have never heard of the question [of testimonial 

competency] being referred to a medical practitioner. The child is always orally 

examined by the court’.
132

 However, as in the Middlesex case cited, non-scientific 

testimony of this kind was evidently allowed and even encouraged by some courts.  

 

Following on from the first section’s evaluation of cases that did not reach trial, this 

analysis has shown how cases that did reach trial often involved medical testimony that 

consolidated existing stereotypes of female victimhood. The role of discretion in the 

justice system meant that there were always exceptions to any rule, but cases that 

deviated from models of ‘real rape’ were generally in the minority. This section has also 

sought to demonstrate the ways in which the age of complainants influenced medical 

testimony in court. In doing so, it has indicated that both medical witnesses and 

members of the legal profession operated with some autonomy within official 

legislative frameworks. Medical witnesses drew upon wider professional ideas about 

sexual maturity to guide their interpretation of bodily signs, while counsel often asked 

for medical opinions on subjects such as chastity and character that took a flexible 

definition of the ‘men of science within their own science’ rule. Medical witnesses had 

‘expert’ status because they spoke mainly on the scientific issue of physiology, but the 

boundaries between physiology and morality were blurred as medical witnesses used 

their testimony on the body to address contemporary moral and legal concerns. 

 

Conclusions 
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In his 2004 book Laws of Men and Laws of Nature: the History of Scientific Expert 

Testimony in England and America, Tal Golan notes that: 

[T]he courts have not been neutral gatekeepers that simply exclude unreliable 

scientific testimony but rather active partners in the production and maintenance 

of credible scientific evidence. Similarly, we should not be surprised to find that 

science has been no mere supplicant to the law, but, again, an influential partner 

in the production and maintenance of credible legal theories and practices for 

fact-finding and proof.
133

  

This chapter has examined some of these productive processes of exchange between 

medicine and the law in the construction of medical testimony on sexual crime. It has 

demonstrated the importance of judicial processes, including cross-examination and 

summary justice, in determining what medical evidence reached trial and the nature of 

that evidence. Although medical practitioners in court most commonly testified about 

physiological signs, they were often encouraged to use their testimony on such matters 

to touch upon issues such as consent and character. Medical testimony was most likely 

to reach trial when the victim depicted by medical witnesses was either innocent and 

childlike or feminine and chaste. There was no space in models of female victimhood 

for precocious or uncontrolled pubescent sexualities, nor for medical testimony that 

identified such traits in complainants. Medical witnesses thus drew upon many of the 

concerns outlined in Chapter One of this thesis, as anxieties about disorderly working-

class sexualities informed their testimony on issues such as chastity, character and 

consent.  

 

By highlighting how judicial processes shaped the nature of medical testimony, this 

chapter broadly supports Lesley Hall’s claim that medical practitioners were a 

‘subsidiary element within the judicial process, structured by its parameters rather than 

those of medicine’.
134

 However, the chapter’s conclusions indicate that the place of 

medicine in legal contexts is best understood through by examining processes of sharing 

and negotiation, rather than questioning whether medicine or the law was ‘subsidiary’ to 

the other. While some scholars of socio-legal thought have claimed that medical 

practitioners need to carve out specific spheres of ‘expertise’ or conduct ‘boundary 

work’ in order to gain authority, evidence from the Middlesex and south-west trials 
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indicates that the opposite was the case.
135

 At a time when the position of the ‘expert’ in 

court was still unstable, medical witnesses were most likely to reach trial when their 

testimony posed no challenge to the status quo. The importance of the medico-moral 

ideas of consent, chastity and character outlined in this chapter lies in the fact that they 

were situated at the intersection between different interest groups. They drew upon 

common concerns that allowed medical and judicial ‘expertise’ to coexist, without 

medical practitioners needing to challenge legal authority on such issues. Although the 

nature of medical testimony that reached trial was shaped by pre-trial judicial processes, 

it was also informed by wider frameworks of thought about age, class, gender and sex 

that medical practitioners shared with magistrates and grand jurors. Treating any of 

these groups as merely ‘subsidiary’ thus overlooks the nuances and negotiated nature of 

medico-legal knowledge. These conclusions provide a starting point for the next and 

final chapter, which builds on these issues by considering whether judges and juries 

drew upon medical evidence when passing verdicts and sentences.  

                                                 

135
 Thomas F. Gieryn, ‘Boundary-Work and the Demarcation of Science from Non-Science: Strains and 

Interests in Professional Ideologies of Scientists’, American Sociological Review 48 (1983), 781-95; 

Crozier and Rees, ‘Making a Space for Medical Expertise’. 
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6. 

 

‘Easily to be Made and Hard to be Proved’: Trial Outcomes and 

Medical Evidence
1
 

 

Seventeenth-century judge Sir Matthew Hale famously wrote that ‘rape is a most 

detestable crime … but it must be remembered, that it is an accusation easily to be made 

and hard to be proved, and harder to be defended by the party accused, though never so 

innocent’.
2
 His words continued to be cited in textbooks and by judges for centuries in 

order to guide the reception of evidence in cases of suspected sexual crime.
3
 The 

statement was reformulated and reiterated to such an extent that Bruce Macfarlane has 

cited it as the ‘birth of a myth’ that consolidated long-held anxieties about false claims 

within and beyond Britain for hundreds of years.
4
 Such ‘rape myths’ not only framed 

the nature of evidence that reached trial, as discussed in Chapter Five, but could also 

influence the decisions of judges and juries at trial. This chapter attempts to consider 

some of the reasons behind trial verdicts, sentences and the reception of medical 

testimony in court. It indicates that jurors and judges responded to the same stereotypes 

of female victimhood that magistrates and counsel had anticipated and encouraged, with 

medical testimony having some bearing on such cases but by no means dictating their 

terms. It also seeks to go beyond the question of impact to consider some of the 

common wider social frameworks of thought that informed both the nature and 

                                                 

1
 Matthew Hale, The History of the Pleas of the Crown, rev. edition, vol. 1 (London: 1778 [1736]), p. 635. 

This text was published posthumously. 
2
 This quote replaces ‘f’ with ‘s’ in words such as ‘deteftable’ and updates the spellings of ‘remembred’ 

and ‘tho’ for readability, but is taken from the original text; Hale, The History of the Pleas of the Crown, 

p. 635. This book has been cited by numerous historians and scholars, including the particularly visible 

cases of: Sandy Ramos, ‘“A Most Detestable Crime”: Gender Identities and Sexual Violence in the 

District of Montreal, 1803-1843’, Journal of the Canadian Historical Association 12 (2001), 27-48; and 

Keith Burgess-Jackson (ed.), A Most Detestable Crime: New Philosophical Essays On Rape (New York: 

Oxford University Press, 1999). 
3
 When the Middlesex Sessions opened on 25 May 1889, chairman Mr Littler drew attention to a charge 

of indecent assault and ‘remarked that it had been said that these charges were very easily made, difficult 

to prove, and still more difficult to disprove’; ‘County of London Sessions, May 25’, The Times, 27 May 

1889, 8, p. 8. 
4
 Bruce A. MacFarlane, ‘Historical Development of the Offence of Rape’, originally published in Josiah 

Wood and Richard Peck (eds), 100 Years of the Criminal Code in Canada: Essays Commemorating the 

Centenary of the Canadian Criminal Code (Ottawa: Canadian Bar Association, 1993), p. 50 [pagination 

from online document] <www.canadiancriminallaw.com/articles/articles 

pdf/Historical_Development_of_the_Offence_of_Rape.pdf> (accessed 2 May 2012). 
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reception of medical testimony. The chapter thereby connects back to ideas about the 

intersections between gender, class, age and sex considered in Chapter One.
5
  

 

The chapter first considers the processes by which verdicts and sentences were decided, 

in order to demonstrate that trial outcomes were never merely the result of events inside 

the courtroom. It then pays close attention to how trial outcomes were influenced by 

medical and lay testimony about genital violence and consent in turn, because these 

were the key categories of evidence identified in the second section of Chapter Five. 

The chapter’s subject matter must be approached with some caution, as it is almost 

impossible to pinpoint how any given testimony was received by a judge or jury. It is 

inherently difficult to unravel the component influences on a court case and Joel Eigen 

rightly notes that ‘[e]stimating the influence of historical contributors must therefore be 

a hazardous undertaking, especially because verdicts suggest more than they actually 

reveal’.
6
 Pre-trial statements do not include any accounts of cross-examination, no 

evidence from the actual trial and rarely the prisoner’s defence. There is also little 

evidence about the aspects of trial outcomes that did not turn on ‘facts’. For example, 

there are no records of whether trial outcomes were influenced by personal relationships 

between judges and witnesses. There are also no reports as to whether a medical 

practitioner’s conduct shaped the reception of his testimony, an issue that was deemed 

sufficiently important to be highlighted in Taylor’s textbooks as follows: 

His demeanour should be that of an educated man, and suited to the serious 

occasion … A medical witness must not show a testy disposition in having his 

professional qualifications, his experience, his means of knowledge, or the 

grounds for his opinions very closely investigated.
7
  

To complicate matters further, not all forms of medical evidence were received in the 

same way or deemed to hold equivalent value in a criminal trial. Testimony by a single 

medical witness often contained heterogeneous elements, which could be considered of 

differing relevance to a case. It is therefore important to think beyond questions about 

                                                 

5
 In theory race was also part of these intersections, in terms of its links to precocity discourses. However, 

the race of witnesses was not noted in the cases under study and therefore the impact of racial difference 

on the interpretation of medical testimony is not considered in this chapter. Some cases may have 

included complainants not of pure white British descent, particularly in London, but newspapers never 

remarked on any complainant’s ethnic origin. As extensive links were drawn between race and sex in 

other contemporary literature, this absence seems to indicate that complainants who reached the trial stage 

of proceedings were not racially diverse. 
6
 Joel Peter Eigen, Unconscious Crime: Mental Absence and Criminal Responsibility in Victorian London 

(Baltimore; London: Johns Hopkins University Press, 2003), p. 11. 
7
 Alfred Swaine Taylor, The Principles and Practice of Medical Jurisprudence, vol. 1 (London: J. & A. 

Churchill, 1865), p. 38. 
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the impact of medical testimony in any given court case, which implies that it 

represented a coherent type of evidence and that its impact is measurable. This chapter 

seeks to avoid such potentially restrictive questions of impact, by demonstrating the 

broader importance of understanding how shared medical and judicial concerns 

interacted in the production of influence in the courtroom.  

 

The Decision-Making Body: Judges and Petty Juries 

In his Handbook of Forensic Medicine, published in the 1860s, Johann Ludwig Casper 

noted that verdicts in criminal trials did not operate on the basis of ‘strict proof’ but 

rather on the ‘mental conviction of the judge (or jury), attained by a consideration of all 

the ascertained facts in their entirety’.
8
 Judges and petty juries played decisive roles in 

the reception and interpretation of ‘ascertained facts’, of which medical testimony was 

just one kind.
9
 Despite the centrality of these groups in court, Martin Wiener rightly 

notes that ‘[l]ittle is yet known even about judges – how they arrived at their opinions, 

decisions, and sentences, or what they meant by them … And about juries we know 

hardly anything’.
10

 Any analysis of the factors influencing a trial’s outcome, however 

speculative, must therefore start with questions about who made decisions and the 

processes by which they did so. This section considers who judges and juries were and 

identifies some broad trends in trial verdicts and sentences, to show that they were 

influenced by forces both within and beyond the courtroom. These conclusions shape 

the rest of the chapter’s analysis of the place of medical testimony in determining trial 

outcomes, by showing that the reception of any evidence was not unmediated or 

separable from broader social concerns. 

 

As already noted in Chapter Five, the property qualifications for a petty juror matched 

those for a grand juror but petty juries were commonly drawn from a lower social class. 

Exact records of the jurors involved in the trials under study are rare but surviving 

Devon jury lists from 1901 and 1903 indicate that, using the same social divisions 

applied by Douglas Hay for the eighteenth century, all petty jurors were either 

                                                 

8
 Johann Ludwig Casper, Handbook of Forensic Medicine, trans. from 3rd edn by G. W. Balfour, vol. 1 

(London: New Sydenham Society, 1861), p. vi. 
9
 Within this chapter, a ‘petty jury’ is often simply referred to as a ‘jury’ because there is no need to 

distinguish between petty and grand juries in the context of trial outcomes.  
10

 Martin J. Wiener, ‘Judges v. Jurors: Courtroom Tensions in Murder Trials and the Law of Criminal 

Responsibility in Nineteenth-Century England’, Law and History Review 17 (1999), 467-506, p. 470. 
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‘tradesmen and manufacturers’ or ‘farmers and yeomen’.
11 

The exact proportion of 

these social groups could shift when the final 12 men were selected. The cases sampled 

from Devon’s Epiphany 1901 and Michaelmas 1903 Quarter Sessions had 37 

farmers/yeomen and 62 tradesmen/manufacturers on the petty jury long-list. The final 

juror list selected for the 1903 Michaelmas Session, the only session for which it is 

known, consisted of seven farmers/yeomen and five tradesmen/manufacturers. This 

sample is small and undoubtedly the exact nature of jurors’ occupations would have 

varied from place to place and between London and the provinces. However, in 

combination with the findings of other historians, it is reasonable to conclude that many 

petty jurors were of the lower-middle or middle classes.
12

 

 

While ‘literacy’ is a wide-ranging concept, it seems likely these jurors would have had a 

basic level of ability to read and write because of the record-keeping requirements of 

their jobs. They would have been a part of literate cultures, including reading 

newspapers, and were no longer the ‘illiterate plebeians’ that the Scottish author Tobias 

Smollett had written of in the eighteenth century.
13

 This jury literacy is significant in the 

light of analysis conducted in the previous chapter, which briefly noted the role that 

newspapers could play in the reinforcement of gendered stereotypes. Newspaper reports 

of trials for sexual offences were productive as well as receptive. In 1890, H. Lediard 

wrote an article in The Lancet complaining that: 

Cases are discussed with freedom prior to judicial proceedings, because each 

fresh piece of information bearing on the case is inserted in the paper, and the 

                                                 

11
 Douglas Hay, ‘The Class Composition of the Palladium of Liberty: Trial Jurors in the Eighteenth 

Century’ in Twelve Men Good and True: The Criminal Trial Jury in England, 1200-1800, ed. J. S. 

Cockburn and Thomas A. Green (Princeton: Princeton University Press, 1988), 305-57, p. 344; Exeter, 

DRO, Devon Epiphany Sessions: The Names of the Petty Jurors, 1901, QS/B/1901/Epiphany; Exeter, 

DRO, Devon Michaelmas Sessions: The Names of the Petty Jurors, 1903, QS/B/1903/Michaelmas. 
12

 See the discussion of middle-class jurors in Martin J. Wiener, Men of Blood: Violence, Manliness, and 

Criminal Justice in Victorian England (Cambridge: Cambridge University Press, 2004), p. 38.  
13

 On the issue of ‘illiterate plebeians’ see P. J. R. King, ‘“Illiterate Plebeians, Easily Misled”: Jury 

Composition, Experience, and Behavior in Essex, 1735-1815’ in Twelve Men Good and True: The 

Criminal Trial Jury in England, 1200-1800, ed. Cockburn and Green, 254-304. Taking farmers as an 

example, Randal Holme shows that they had high literacy levels as early as the eighteenth century and 

Nicholas Goddard shows that they had cultures of newspaper reading; Randal Holme, Literacy: An 

Introduction (Edinburgh: Edinburgh University Press, 2004), p. 23; Nicholas Goddard, ‘The 

Development and Influence of Agricultural Periodicals and Newspapers, 1780-1880’, Agricultural 

History Review 31 (1983), 116-31. On the general expansion of nineteenth-century male literacy, 

apparently up to 97 per cent by 1900, see Carl F. Kaestle, ‘The History of Literacy and the History of 

Readers’ in Perspectives on Literacy, ed. Eugene R. Kintgen, Barry M. Kroll and Mike Rose 

(Carbondale, IL: Southern Illinois University Press, 1988), 95-127, p. 108. On the difficulties of defining 

literacy see Barry Reay, Microhistories: Demography, Society and Culture in Rural England, 1800-1930 

(Cambridge: Cambridge University Press, 1996), pp. 251-52. 
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public at large read the comments and the startling headings to the paragraph 

and thus become biased before they are really aware of it.
14

  

Petty jurors might therefore have been aware of pre-trial reports for the specific trial that 

they were attending, as mentioned in this quote from The Lancet, as well as of more 

general newspaper reports of sexual crime. The readership of local and national 

newspapers was varied and it is impossible to assess exactly what jurors had access to. 

However, many of the newspapers discussed throughout this chapter had a significant 

circulation amongst the lower-middle and middle classes. In the light of the farming 

interests of the Devon jury sample, it is significant that a contemporary noted that 

Trewman’s Exeter Flying Post ‘circulates in every town and village in Devonshire, also 

generally in Cornwall, Somerset, and Dorset. Advocates especially the agricultural 

interest’.
15

 The Times, from which many examples in this chapter are cited, had an 

average daily circulation of 38,141 at the start of the period which far outstripped its 

London rivals until the rise of the cheaper and more ‘sensationalist’ popular presses at 

the end of the century.
16

 Even relatively high circulation figures underestimate the 

extent to which newspapers were shared, rented and read aloud.
17

 Roger Schofield 

estimates that five-sixths of the London population had regular access to newspapers by 

the 1840s in consequence of the sharing and circulation of newspapers.
18

 Although the 

price of The Times was potentially prohibitive for jurors from the lower end of the 

middle classes, in the context of criminal reporting distinctions between different 

newspapers were often limited. As reports of court proceedings published in The Times 

were often not written by a correspondent of The Times, they could be a word-for-word 

match for those in more ‘popular’ newspapers because newspapers either ‘borrowed’ 

                                                 

14
 H. A. Lediard, ‘Our Criminal Procedure: Scientific Imperfections and Remedy’, The Lancet, 18 

October 1890, 812-14, p. 813. 
15

 Charles Mitchell, The Newspaper Press Directory (London: C. Mitchell & Co., 1846) cited in British 

Library Online, ‘Trewman's Exeter Flying Post’.  
16

 David Brown, ‘Cobden and the Press’ in Rethinking Nineteenth-Century Liberalism: Richard Cobden 

Bicentenary Essays, ed. Anthony Howe and Simon Morgan (Aldershot; Burlington, VT: Ashgate, 2006), 

80-99, p. 81 n. 5. On the rise of the popular presses see Virginia Berridge, ‘Popular Journalism and 

Working Class Attitudes 1854-1886: A Study of Reynold's Newspaper, Lloyd's Weekly Newspaper and 

the Weekly Times’, unpublished doctoral thesis, University of London (1976). 
17

 Charles Upchurch, Before Wilde: Sex between Men in Britain's Age of Reform (Berkeley: University of 

California Press, 2009), p. 134. 
18

 Roger S. Schofield, ‘Dimensions of Illiteracy in England, 1750-1815’ in Literacy and Social 

Development in the West: A Reader, ed. Harvey J. Graff (Cambridge; New York: Cambridge University 

Press, 1981), 201-13. 
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from each other or shared a common source.
19

 It is therefore possible that the printed 

media may have served to shape jurors’ ideas about sexual crime, thus the courtroom 

was not cut off from wider society or from the ‘real rape’ stereotypes perpetuated by the 

printed media. 

 

Although variation between individuals means that pinpointing the exact personal 

prejudices of jurors is an unfeasible task, it is possible to highlight some broad 

contemporary trends in thinking about sexual crime for men of their social position. The 

court process was inherently gendered in cases of suspected sexual crime, but middle-

class males might also have drawn upon wider social currents of thought about class 

and age. Many late-Victorian and Edwardian anxieties about child protection, 

respectability, ‘dangerous masculinities’ and disorder bridged, although never entirely 

transcended, gender interests.
20

 The influence of broad social concerns on jury verdicts, 

rather than just the specific details of a given case, is indicated by some statistical 

analysis. Figure 6.1 depicts general trends in jury verdicts during the period under 

study, taken from a complete record of ‘true bills’ for 678 prisoners from 

Gloucestershire, Somerset and Devon and for 1193 prisoners from Middlesex.
21

 The 

cases have been narrowed to those without guilty pleas in order to focus on trials in 

which juries had to make decisions, which was generally a decision between ‘guilty’ 

and ‘not guilty’ because very few prisoners were classed ‘insane’.
22

 The graph indicates 

that jury verdicts cannot be separated from wider social forces, with a general although 

                                                 

19
 For example, the same report of one of the Middlesex trials was published in ‘A Danger to Society’, 

Lloyd's Weekly Newspaper, 24 August 1873, 3, p. 3 and ‘Middlesex Sessions’, The Times, 26 August 

1873, 11, p. 11. 
20

 On ‘respectability’ see Shani D’Cruze, Crimes of Outrage: Sex, Violence and Victorian Working 

Women (London: UCL Press, 1998), p. 18. On ‘dangerous’ masculinity, see Wiener, Men of Blood, p. 38; 

and David Taylor, Hooligans, Harlots, and Hangmen (Santa Barbara, CA: Praeger, 2010), pp. 2, 58, 118-

21. Issues related to the offender’s dangerous masculinity are implicit in this thesis’s discussion of 

anxieties about working-class disorder and about the importance of ‘respectability’ and character in 

influencing trial outcomes, but are not extensively engaged with for two main reasons: firstly, these 

discussions shed little light on the main research questions posed by this thesis because they centred on 

class and gender rather than age; secondly, in the context of sexual crime such ideas were discussed far 

less explicitly than anxieties about female behaviour. ‘Rape myths’ often turned on models of female 

victimhood rather than models of masculinity. 
21

 The statistics are calculated from Calendars of Prisoners as follows: Exeter, Devon Record Office 

(DRO), Calendars of Prisoners, 1850-1914, Q/S/32/192-5853; Gloucester, Gloucestershire Archives, 

Calendars of Prisoners, 1850-1914, Q/SGc/1850-1914; London, London Metropolitan Archives (LMA), 

Calendars of Prisoners, 1850-53, MJ/CP/A/031-069; London, LMA, Calendars of Prisoners, 1855-92, 

MJ/CP/B/001-043; London, LMA, Calendars of Prisoners, 1889-1905, MXS/B/03/001; London, LMA, 

Calendars of Prisoners, 1906-15, MXS/B/03/002; Taunton, Somerset Record Office (SRO), Calendars of 

Prisoners, 1850-1882, Q/SCS/1-330; Taunton, SRO, Calendars of Prisoners, 1882-1914, A/CJA/1/1-16. 
22

 Only eight insanity verdicts were reached during the period, across both regions. 
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uneven downward trend in conviction rates in cases of suspected sexual crime. Despite 

this drop, conviction rates were high at between 48 and 82 per cent for five-year periods 

within the overall period 1850-1914. The mean average conviction rate for the two 

locations combined was 67 per cent. It seems that, at least to some extent, the pre-trial 

selection of cases that fulfilled a jury’s expectations of ‘real rape’ criteria was 

successful as a majority of cases that reached a jury secured convictions. 

 

 

 

Figure 6.1 shows similar patterns for Middlesex and the provincial counties, indicating 

that conviction rates were linked to broad trends in contemporary thought rather than 

being localised. The maximum disparity between provincial and urban conviction rates 

was 15 per cent, in the period 1911-14, and in Figure 6.1 the regions demonstrate 

similar peaks and troughs at key periods. The dip in conviction rates in the 1890s also 

corresponds to the findings of Louise Jackson at the Old Bailey, which she attributes to 

judges and juries ‘running out of sympathy for girl victims’ in the 1890s.
23

 The graph 

indicates that trends in the 1890s were not only a post-1880s ‘backlash’ but also part of 

a long-term downward trend in conviction rates. This overall trend may be attributable 

to the gradually rising age of consent during the period, which came with associated 

anxieties about blackmail and false claims. Such concerns were particularly evident 

                                                 

23
 Louise Jackson, Child Sexual Abuse in Victorian England (London: Routledge, 2000), p. 106. 
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after the 1885 CLAA. On 10 May 1894, the Standard newspaper printed an anonymous 

letter stating that: 

Raising the age of consent to sixteen was undoubtedly a mistake. Young girls 

between the ages of fourteen and sixteen have now, it is feared, in an immense 

number of cases, become sources of income to depraved parents by practising 

the system of blackmailing. Respectable and innocent lads are led away by 

designing girls, and induced to break the law.
24

  

These anxieties were by no means created by the 1885 legislation, but it exacerbated 

existing fears by removing consent as a defence in many cases.  

 

Figures 6.2 and 6.3 demonstrate how anxieties about blackmail and false claims 

manifested themselves in trial outcomes, by comparing verdicts in 100 cases tried prior 

to the 1885 Criminal Law Amendment Act (CLAA) with 72 cases after the CLAA came 

into action on 14 August 1885. The graphs depict alleged sexual crimes against females 

by males under the age of 18, who were considered to be most vulnerable to seduction 

and blackmail by precocious girls just a few years younger than themselves.
25

 Such an 

approach takes into consideration contemporary anxieties about age and gender 

difference, rather than just age and gender. The two graphs together demonstrate a clear 

shift in trial verdicts after 1885. There was no significant rise in acquittals after 1885, 

but juries increasingly convicted prisoners on the lesser charge of common assault in 

cases involving complainants over the age of 13. Such sympathy for young prisoners 

did not extend to cases in which crimes were committed against girls under the age of 

13. These trends indicate that jurors drew upon wider contemporary concerns about 

precocity and the dangers surrounding girls at and above the age of puberty, which were 

shared with medical witnesses but not necessarily created by them.  

 

                                                 

24
 ‘The Criminal Law Amendment Act’, Standard, 10 May 1894, 6, p. 6. For similar comments see 

‘Common Sense’, The Times, 3 November 1887, 13, p. 13. 
25

 Chapter Two of this thesis showed that Charles Roberts highlighted concerns about blackmail relating 

to the fact that girls of fifteen, protected by the 1885 CLAA, ‘have attained to the physical maturity of 

boys of from seventeen to nineteen years of age’. Limiting the sample to cases involving prisoners under 

the age of 18 therefore seems a suitable means to consider links between age difference and blackmail 

concerns. Charles Roberts, ‘The Physical Maturity of Women’, The Lancet, 25 July 1885, 149-50, p. 149. 
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Petty juries were influenced by broad class- and age-based anxieties about issues such 

as blackmail, although they may have been acting under the direction of a judge rather 

than on the basis of personal concerns. The Bristol Daily Mercury reported that in one 

Somerset case from 1907, ‘[i]t was held that there was no evidence of corroboration, 

and the Court directed the jury to return a verdict of not guilty, and the prisoner was 
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discharged’.
26

 Similar statements about the jury’s decision ‘under the direction of [the 

judge]’ or ‘by direction of his lordship’ were made throughout the regions and period 

under study.
27

 Such judicial roles are directly relevant to questions about the impact of 

medical testimony in court. Tony Ward and Tal Golan have both noted how judges 

could ‘guide the jury in its assessment of the scientific witnesses and their evidence’ in 

order to prevent a ‘trial by experts’.
28

 However, not all juries necessarily followed a 

judge’s direction. Sally Lloyd-Bostock and Cheryl Thomas note that ‘throughout the 

centuries of their existence, English juries have been known to acquit in the face of both 

overwhelming evidence of guilt and a judicial direction for conviction’.
29

 Scholars in a 

range of contexts including coroners’ courts and murder trials have also shown that 

eighteenth- and nineteenth-century jurists sometimes convicted or acquitted ‘against the 

evidence’.
30

 While bearing in mind that not all juries responded to a judge’s direction in 

the same way, the prevalence and importance of directed verdicts in the period under 

study should not be underestimated. Interactions between judges and juries were 

variable, but few of the verdicts discussed in this section were unmediated judgements.  

 

The judge’s role in court awaits some explanation beyond the issue of directing 

verdicts. In the provinces the judge was officially a ‘chairman’ of a bench of justices or 

magistrates, whereas the Middlesex Sessions’ magistrates were presided over by a 

‘chairman’ with an ‘Assistant Judge’.
31

 These judges wielded great discretionary power 

as they were the only members of the court who were elected, salaried and required ‘the 

personal qualification of some legal knowledge, reasonable experience, [and] an 

acquaintance with forms and technical proceedings’.
32

 In Middlesex a chairman and 

Assistant Judge also required legal qualifications, but county Quarter Sessions were 

                                                 

26
 ‘Somerset Quarter Sessions’, Bristol Daily Mercury, 11 April 1907, 6, p. 6. 

27
 ‘Devon Midsummer Sessions’, Trewman’s Exeter Flying Post, 8 July 1868, 3, p. 3; ‘Middlesex 

Sessions’, Lloyd’s Weekly Newspaper, 29 August 1886, 4, p. 4. 
28

 Tony Ward, ‘Law, Common Sense and the Authority of Science: Expert Witnesses and Criminal 

Insanity in England, ca. 1840-1940’, Social & Legal Studies 6 (1997), 343-62, p. 344; Tal Golan, Laws of 
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(Cambridge, MA; London: Harvard University Press, 2004), p. 138. 
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 Sally Lloyd-Bostock and Cheryl Thomas, ‘Decline of the “Little Parliament”: Judges and Jury Reform 

in England and Wales’, Law and Contemporary Problems 62 (1999), 7-40, p. 37. 
30

 Olive Anderson, Suicide in Victorian and Edwardian England (Oxford: Clarendon Press, 1987), p. 29; 

Wiener, ‘Judges v. Jurors’, pp. 472-80.  
31

 The term ‘judge’ encompasses the roles of chairman and Assistant Judge throughout the thesis, as the 
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together as one type of position within the judicial system. 
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 Richard Burn, Joseph Chitty and Thomas Chitty, The Justice of the Peace and Parish Officer, vol. 5 

(London: S. Sweet; A. Maxwell, 1837), p. 592. 
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overlooked in the 1835 legislation that made a legal requirement similarly obligatory for 

borough Quarter Sessions.
33

 Despite these distinctions in qualification, in both regions 

the judge was generally a person of great experience in the courts and ‘a gentleman of 

great integrity’.
34

 There was therefore a notable class distinction between complainants 

and judges, even more so than between complainants and petty jurors. Again, this has 

relevance for rest of the chapter’s analysis which addresses how anxieties about 

working-class sexual development and behaviour were drawn upon to guide trial 

outcomes. 

 

In the event of a prisoner being found guilty a sentence was determined by a chairman 

consulting with his ‘brother justices’, as no trial went ahead without a minimum of two 

justices present.
35

 Fewer people decided upon a sentence than a verdict, which meant 

that theoretically the sentencing process was more open to being swayed by the personal 

convictions of a court chairman and his colleagues. This theory is corroborated to an 

extent by the fact that the Middlesex Sessions’ chairman from 1889 until 1908, Mr 

Littler, was apparently ‘renowned in the contemporary press for his stiff sentencing 

practices’.
36

 Andrew Ashworth notes that judicial discretion during sentencing was 

restricted in the early-nineteenth century because ‘[t]here were maximum and minimum 

sentences for many offences, and several statutes provided a multiplicity of different 

offences with different graded maxima’.
37

 In the period and statutes under study, some 

of these restrictions were still in place. Few of the crimes had minimum sentences, 

except if a judge opted to impose penal servitude. However, after common law charges 

such as indecent assault and common assault were consolidated in the 1861 Offences 

against the Person Act, most sexual crimes were attached to a maximum sentence of 

two years imprisonment with or without hard labour. Any conviction on a reduced 
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 Equivalent legislation regarding the legal qualifications of judges was introduced for Middlesex in 

1844; David Bentley, English Criminal Justice in the Nineteenth Century (London: Hambledon Press, 
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charge of common assault had a maximum sentence of one year.
38

 Judges were 

therefore somewhat limited in the sentences that they could impose. Newspapers also 

often reported cases in which judges expressed a desire to sentence a prisoner to 

‘flogging’ but were unable to do so.
39

 However, judges still had great discretion within 

legal parameters and could allow prisoners to leave the court with little more than a fine. 

They also had the right to take into consideration character testimonials when making 

their decisions.  

 

Figure 6.4 depicts the proportion of the maximum sentence that judges handed down to 

prisoners in Middlesex and Gloucestershire, Somerset and Devon over time. Sentences 

fell during the period under study but, unlike verdicts, there were some differences 

between rural and urban sentencing patterns. The general decline in sentences over time 

indicates that judges, like jurors, may have been drawing on wider trends in social 

thought about sexual crime. As with verdicts, it is possible to identify a slight lowering 

of sentences in the 1890s which rose again around 1900 in both regions. However, the 

lack of clarity in these patterns and the presence of greater regional differences than in 

verdict trends must also be acknowledged and are difficult to explain beyond the fact 

that judges had a significant degree of discretion. Within these broad patterns were 

sentencing extremes as low as a single day’s imprisonment (0.03 per cent) and up to 24 

months imprisonment with hard labour (100 per cent) in both regions under study. 

These sentencing choices could skew the averages heavily and may have been either 

due to the personal choices of a particular judge, or to the type of testimony given in 

court. Rural judges also generally handed down lower sentences than their urban 

counterparts, which could be explained by differences in legal training or by a more 

localised legal system in which judges knew and had more sympathy for prisoners. As 

already noted, the Middlesex Sessions had a chairman who apparently favoured heavy 

sentencing between 1889 and 1908, which may have influenced the rise in average 

sentences in Middlesex and the disparity between the two regions under study at this 

time.  

                                                 

38
 Young offender legislation also allowed for prisoners under the age of 16 to be sent to reformatory 

school for between two and five years, although this power was rarely used in the cases under study. 
39

 For example, in 1870 a Middlesex judge apparently ‘said he was sorry that the law did not allow him to 

give a more severe sentence than the one he was about to pass for the horrible manner in which he had 

treated a child of such a tender age, for he had committed a most atrocious outrage upon her. He wished 

that he had the power to order him to be flogged’; ‘Law and Police’, Reynolds's Newspaper, 18 

September 1870, 8, p. 8. 
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Decisions about trial verdicts and sentences were often based on discretion, rather than 

on any clear-cut legal guidelines. Although the background of every juror and judge in 

the provinces and Middlesex is not available, this section has indicated that individual 

discretion could be important in shaping the outcome of judicial proceedings. By 

extension, it seems likely that there was a personal element to the reception of medical 

testimony in court. However, analysis of trends at a micro-level is not always possible 

or even useful. While the personal aspects of decision making must be acknowledged, 

there is also analytical value in examining criminal trial outcomes more broadly. As this 

analysis has shown, trial outcomes were also influenced by general societal trends and 

by the changing legal options available. Judges and juries interpreted witness testimony 

through the class-, age- and gender-based frameworks of thought available to them. As 

this chapter will go on to show, many of the same contemporary concerns informed the 

reception and use of testimony put forward by medical witnesses in court.  

 

The Sexual Body: Genital Signs and Chastity 

This section pays attention to the impact of medical testimony about genital violence on 

trial verdicts and sentences, but in doing so identifies the difficulties and inherent 

restrictiveness of such an approach. By demonstrating the variable reception of medical 
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testimony on genital violence, this analysis emphasises the importance of moving 

beyond understanding medical influence on trial outcomes as part of a simple cause-

and-effect relationship. It then moves on to consider links between the subjects of 

genital violence and (un)chastity, taking a broader perspective by situating medical 

testimony and its influence in wider frameworks of thought. It considers the role of 

evidence about (un)chastity and character from both medical and lay witnesses, thereby 

showing that there is value in moving beyond the question of impact to consider the 

common middle-class concerns about age, gender and class that shaped both the nature 

and reception of the testimony given in court.  

 

Basic statistical correlations between trial verdicts and medical testimony on genital 

violence raise more questions than they answer. As the average conviction rate for the 

two regions under study was 67 per cent, it is ostensibly significant that prisoners were 

convicted in 78 per cent of cases in which medical practitioners found marks of genital 

violence on females or males.
40

 However, this correlation should not be overstated as 

there was a similarly high conviction rate of 72 per cent in cases in which lay people 

testified to finding marks of genital violence. It was therefore seemingly the subject 

matter rather than medical ‘expertise’ that guided this statistical correlation between 

testimony and verdict. Complicating matters further, prisoners were also convicted in 68 

per cent of cases in which medical testimony on genital signs was uncertain, and 72 per 

cent of cases in which no marks of genital violence were found. Many of the latter cases 

were apparently convicted on the basis of evidence on subjects other than genital 

violence, such as the testimony of direct witnesses. Simple statistical correlations 

evidently are not a reliable means to evaluate the impact of a given form of testimony 

on trial outcomes.  

 

More revealing patterns can be identified by further breaking down these statistics into 

how the age of a complainant influenced the jury reception of medical testimony on 

genital violence. Figure 6.5 demonstrates that juries were more likely to convict in line 

with medical testimony on genital violence in cases with the youngest complainants, 

with the conviction rate dropping gradually from 100 per cent in cases with 

complainants under the age of four to 71 per cent in cases with complainants over the 

age of 16. Although the youngest and oldest age groups were the smallest samples, 

                                                 

40
 These statistics refer to ‘true bills’ without guilty pleas. 
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these trends are significant.
41

 The graph clearly depicts how the correlation between 

medical testimony on genital violence and jury verdicts diminished gradually as 

complainants grew older. Rigid legal frameworks that treated childhood as a two-tier 

division, under the felony and misdemeanour clauses of sexual consent legislation, were 

followed as little by jurors as they were by medical practitioners.  

 

 

 

The trends depicted in Figure 6.5 must be interpreted in the light of more general links 

between a complainant’s age and jury verdicts, for all cases in which a complainant’s 

age is known. Overall, for the same five age groups depicted in Figure 6.1 from 

youngest to oldest, the average conviction rates were 79 per cent, 69 per cent, 73 per 

cent, 64 per cent and 63 per cent respectively.
42

 These figures indicate that the age-

based reception of medical testimony about genital violence was in line with generally 

                                                 

41
 These statistics are calculated from cases with medical testimony on the subject of genital violence, or 

the absence thereof, in which a complainant’s age was known as follows: 0<4 years old: 9; 4<8 years old: 

59; 8<12 years old: 122; 12<16 years old: 44; 16+ years old: 8. This graph does not exclude boys, but it 

should be remembered that males were the subjects of only three per cent of medical examinations and so 

the majority of this evidence relates to females. 
42
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known, as follows: 0<4 years old: 11 guilty, 3 not guilty; 4<8 years old: 148 guilty, 64 not guilty, 1 

insane; 8<12 years old: 409 guilty, 151 not guilty, 1 insane; 12<16 years old: 199 guilty, 110 not guilty, 1 

insane; 16+ years old: 90 guilty, 51 not guilty, 1 insane.  
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higher conviction rates in cases involving younger girls and boys. However, average 

conviction rates were even higher within such general trends when cases also had 

corroborative evidence of genital violence. It is possible that the increasingly uncertain 

tone of medical testimony on genital signs in older complainants, as outlined in Chapter 

Five, served to reinforce existing age-based trends in trial verdicts. The age of 

complainants thus shaped both the nature and reception of medical testimony about 

signs of genital violence, to an extent that was arguably more than mere coincidence. 

These shared age-based trends were the result of some commonality between the 

concerns of medical practitioners and jurors, rather than just the impact of one on the 

other. Although the medical frameworks used to interpret genital violence were often 

physiological, Chapter Five showed that they also connected with broader social and 

moral concerns about age and blackmail which were shared by lower-middle-class and 

middle-class jurors.  

 

Statistics cannot be understood without being situated alongside qualitative analysis of 

the same issues, which is possible through analysis of newspaper reports. The following 

reports are mostly drawn from Middlesex due to source availability, as there was a 

proliferation of London daily newspapers and extensive attention was given to the 

Middlesex Sessions by prominent papers like The Times. The connection between 

medical testimony on genital violence and trial verdicts was sometimes extremely clear. 

For example, in 1870 The Times stated that in a Middlesex case of attempted carnal 

knowledge on a seven-year-old girl ‘[t]here was corroborative evidence by an inmate of 

the house and by the doctor, and the jury found a verdict of Guilty’.
43

 In the pre-trial 

statement for this case, the surgeon had testified that ‘the parts were considerably 

swollen as though violence had been used towards the child’.
44

 Medical testimony on 

genital injury was similarly influential in cases involving boys. When a Middlesex 

surgeon found that a 15-year-old boy had ‘considerable inflammation’ and ‘laceration’ 

around the anus but that ‘penetration had not been made’, The Times reported that ‘[t]he 

evidence of the medical man strongly corroborated the story of the boy, and there was 

                                                 

43
 ‘Middlesex Sessions’, The Times, 15 March 1870, 11, p. 11. 

44
 London, LMA, Pre-Trial Statements, Thomas Austin tried at the Middlesex Sessions on 14 March 1870 

for attempted carnal knowledge, MJ/SP/E/1870/005. 
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other confirmatory evidence in the case. The jury found the prisoner Guilty’.
45

 In both 

of these cases the medical testimony on genital violence was noted as an influence on 

trial outcomes, albeit only alongside other corroborative evidence. Medical testimony 

could also contribute to acquittals, as in a case from the Devon Quarter Sessions in 

which Trewman’s Exeter Flying Post noted that ‘[t]he hearing of a charge of assaulting 

his daughter, aged 14, brought against Michael O’Brien, merchant sailor of Stonehouse, 

resulted in an acquittal, a doctor stating that there was no corroboration of the girl’s 

story’.
46

 The Times of 5 February 1852 reported on a Middlesex case in which ‘the 

surgeon who examined [the complainant, aged 14] showed that the offence had not been 

attempted. The jury acquitted the prisoner’.
47

 In both of these cases medical witnesses 

had testified to finding an absence of any genital injury. However, medical testimony 

never operated alone and in the latter case the acquittal was also partly because the 

girl’s evidence ‘differed from what she had previously given’.
48

  

 

Other newspaper reports indicate that some juries used medical testimony about genital 

injury to guide decisions about the charge under which a prisoner should be convicted, 

as they were often given the option of convicting on a lesser charge than the initial 

indictment. The Times reported that in another Middlesex case: 

Henry Margetson … was indicted for having, on the night of Saturday, the 23rd 

of last month, assaulted with intent a girl of the age of 13 years … The medical 

evidence did not support the more serious charge, and the jury found the 

prisoner Guilty on the count for indecent assault.
49

  

Again, this report broadly corresponded to the pre-trial statement in which the surgeon 

had testified that ‘I could find no marks of violence on the child at all … The Hymen is 

perfect still’.
50

 This medical testimony as to an absence of marks of violence was 

seemingly used by the jury to decide to downgrade the charge, while a witness to the 

girl screaming and running away from the prisoner was used to determine the prisoner’s 

guilt. However, the impact of medical testimony on jurors’ decisions about charges was 

                                                 

45
 London, LMA, Pre-Trial Statements, Justus Dickhart tried at the Middlesex Sessions on 7 June 1864 

for indecent assault on a male, MJ/SP/E/1864/011; ‘Middlesex Sessions’, The Times, 8 June 1864, 13, p. 
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 ‘Devon Quarter Sessions’, Trewman’s Exeter Flying Post, 21 October 1905, p. 7. 
47

 ‘Middlesex Sessions’, The Times, 5 February 1852, 7, p. 7. 
48

 ‘Middlesex Sessions’, The Times, 5 February 1852, 7, p. 7. 
49

 ‘Middlesex Sessions’, The Times, 16 November 1875, 9, p. 9. 
50

 London, LMA, Pre-Trial Statements, Henry Margetson tried at the Middlesex Sessions on 15 

November 1875 for indecent assault, MJ/SP/E/1875/022.  
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more problematic than it first appears. When a Middlesex prisoner was accused of 

carnal knowledge of an 11-year-old girl, The Times noted that: 

[T]he evidence of the child and of the divisional surgeon of Police who had

 attended her, coupled with the prisoner’s own statements, clearly established

 most abominable conduct on his part towards the child; but it did not appear that

 he had completed the offence. The jury found him Guilty of the attempt.
51

  

Despite this claim that the prisoner had not ‘completed the offence’, the surgeon 

Thomas Jackman’s pre-trial statement in this case included testimony that ‘[i]n my 

opinion penetration has to some extent taken place, from the fact of the vagina being 

larger than natural’.
52

 Jackman’s testimony indicated that the prisoner had ‘completed 

the offence’ in law by partially penetrating the complainant, even if full penetration had 

not occurred, and thus corroborated the girl’s claim that ‘I am sure his person went into 

mine’.
53

 There are three possible explanations for this discrepancy: the newspaper 

misreported the case; the judge did not direct the jury as to the fact that partial 

penetration constituted proof of ‘carnal knowledge’ by the court, which would have 

been a deliberate choice in the light of Middlesex judges’ legal training; or the jury 

chose to wilfully ignore medical testimony in the light of other evidence, such as the 

girl’s failure to complain after the first offence and the prisoner’s testimony that she was 

a consenting party.
54

 The latter two possibilities indicate that judges or juries drew on 

wider frameworks of moral thought in order to interpret the medical testimony on 

genital violence that they received.  

 

Medical evidence about genital violence also had some influence on judges’ sentencing 

of prisoners. Judges regularly handed down higher sentences when a medical witness 

testified to finding that a young female victim had contracted venereal disease, which 

was perceived as contributing to the moral and physical ‘ruin’ of an innocent girl. As 

The Lancet observed in 1884, ‘heavy sentences … are always inflicted when disease is 
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 ‘Middlesex Sessions’, The Times, 21 October 1874, 11, p. 11. 
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 London, LMA, Pre-Trial Statements, William Paget tried at the Middlesex Sessions on 20 October 
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 LMA, Pre-Trial Statements, William Paget. 
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would have been aware that the old law about proof of emission had been revoked almost 50 years earlier 

in 1828, from which time onwards proof of penetration only was required. However, in the absence of 

clear direction from a judge it is possible that a jury may have drawn on such older ideas about the 

definition of rape. 
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communicated’.
55

 These claims are borne out by the Middlesex cases, although reports 

of the impact of such testimony in the south-west counties either were rare or do not 

survive. After medical testimony that a 10-year-old girl had acquired syphilis from an 

assault, a Middlesex judge stated that ‘[t]he pollution of a child of tender years was a 

crime the atrocity of which no language could describe’.
56

 Although this judge referred 

to ‘pollution’ of both mind and body, the presence of venereal disease was part of his 

decision to hand out the maximum sentence of two years imprisonment with hard 

labour. In another case in which the prisoner was also given the maximum sentence, a 

medical witness testified that a girl of only two years old was suffering from gonorrhoea 

and London’s Morning Post noted the ‘most distressing consequences’ of the assault 

when reporting the sentence.
57

 When four girls under 10 years old were apparently 

assaulted in October 1851, the Morning Post reported that ‘[t]he worst feature in the 

case was, that up to the present time, the girls are suffering from the effects of the 

misconduct of the prisoner’.
58

 This case involved evidence from a medical witness that 

the girls had gonorrhoea, which seems likely to have been the ‘effects’ to which the 

paper referred. However, in this case the judge considered the ‘weak intellect’ of the 

prisoner as a mitigating factor and passed a sentence of nine months imprisonment. 

There were evidently no automatic connections between trial outcomes and medical 

‘expertise’ in the courtroom, as medical testimony was always situated against other 

evidence. However, medical practitioners and judges alike drew upon age-based and 

gendered concepts of ‘pollution’ in emphasising the seriousness of venereal disease as a 

consequence of sexual crime. 

 

To this point the analysis has focused on direct links between trial outcomes and 

medical testimony on genital violence, but has demonstrated some of the limitations of 

such an approach. Situating medical evidence in broader frameworks of thought is 

potentially more fruitful than posing the ultimately impossible question of ‘how 

important’ their evidence was. On this basis, the analysis will now turn to the more 
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specific subject of links between genital signs and chastity, particularly the chastity of 

pubescent and post-pubescent girls.
59

 This subject provides an example of how the 

reception and use of medical testimony was connected to broader societal anxieties. As 

noted in the previous chapter, many trials involving medical evidence of a 

complainant’s unchastity were dismissed at early stages so there is not a large pool of 

evidence from which to consider jury verdicts in such cases. However, in one case that 

was seemingly passed forward for trial on the basis of other testimony, a surgeon 

examined a 16-year-old complainant and found that ‘[i]ntercourse has been had with 

her, if it had been this morning it was not the first time’.
60

 A number of local London 

papers, including the Daily News and Morning Post, printed the same account of this 

Middlesex trial. They noted that: 

Mr Tothill, surgeon, of 8, Charles-street, St. James’s-square, stated that he was 

called in to examine the prosecutrix on the morning in question. This 

gentleman’s evidence tended to throw considerable discredit on the girl’s 

account of the assault, and to show that she had told more falsehoods than one in 

the matter. Mr Ribton addressed the jury at length, very earnestly, on the 

prisoner’s behalf, and the Assistant-Judge having summed up, the jury returned 

a verdict of acquittal.
61

 

The newspapers indicated that this acquittal was partly the result of Tothill’s medico-

moral testimony, which demonstrated that the complainant was previously unchaste and 

had told ‘falsehoods’. Its importance did not necessarily lie in the influence of an 

‘expert’ witness but in its subject matter which tapped into broader class-, age- and 

gender-based concerns about the sexual behaviour of pubescent girls. This medical 

testimony also tied in with other evidence in the case that did not fit with models of 

victimhood, such as the girl’s failure to call for assistance.  

 

Juries demonstrated some agency in the reception and use of witness testimony. In a 

case of alleged indecent assault from Middlesex in 1865, in relation to a nine-year-old 

female complainant, a police surgeon testified that: 

I feel confident that the laceration of the hymen must have been occasioned by 

the introduction of some foreign body: it might have been occasioned by the 

                                                 

59
 Male chastity was only discussed in court in the context of male-male sex and, as already noted, the 

only case with evidence of prior male unchastity from homosexual intercourse was dismissed at the pre-

trial stage.  
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 London, LMA, Pre-Trial Statements, Charles Bruno tried at the Middlesex Sessions on 1 May 1854 for 

indecent assault, MJ/SP/E/1854/015. 
61
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‘Middlesex Sessions’, Morning Post, 3 May 1854, 7, p. 7. 
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introduction of a man’s finger … ([cross-examined] by Mr Young) Coughing 

would not cause the rupture – it might have been done by a child’s finger.
62

 

His testimony, under cross-examination, that the girl’s lacerated hymen ‘might have 

been done by a child’s finger’ raised questions about the value of the corroborative 

evidence. This line of defence questioning about whether the girl touched herself 

implied that she may have done so either out of curiosity or indecently, although the 

issue of masturbation was not explicitly addressed. This case was rare because, although 

the previous chapter showed that cross-examination on the subject of young children 

touching their genitals was not unusual, cases in which a medical practitioner refuted 

the possibility were more likely to reach trial. In this particular case the medical witness 

acknowledged the possibility that the child’s injury was either deliberately or 

unintentionally self-inflicted. However, the possibility was seemingly given barely a 

second thought by the jury who ‘immediately’ convicted the prisoner despite there 

being no witnesses to the alleged assault.
63

 This decision contrasts with the case cited 

above in which medical evidence about the unchastity of a 16-year-old girl was a factor 

in the prisoner’s acquittal. The two cases differed in many respects, not least because 

medical testimony about the girl’s unchastity was more explicit in the first case. 

However, there is also a possibility that medical evidence was selectively received and 

interpreted in the light of these complainants’ different ages. The second complainant’s 

youth may have influenced the petty jury to reject any notion that her genital injury was 

self-inflicted. Such claims are inherently speculative but, particularly as the above 

analysis demonstrated the age-based nature of trial verdicts, there were seemingly some 

overlaps between medical and wider societal ideas about the greater likelihood of 

unchastity at and above the age of puberty.  

 

For the purposes of this chapter’s subject matter and overall argument, the significance 

of the issue of chastity lies in its links with a range of social concerns beyond the purely 

medical. Newspaper reports and trial verdicts indicate that the sexual innocence of post-

pubescent women was regularly questioned in both regions under study, often in the 

absence of medical testimony. One Devon jury acquitted a prisoner without hearing the 

case for the defence in an indecent assault case, because the ‘young woman … admitted 
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in cross-examination that she was the mother of two illegitimate children’.
64

 In another 

Devon case involving a 20-year-old complainant, a local newspaper reported that the 

jury convicted the prisoner only on the minor charge of common assault because ‘it 

transpired that the prosecutrix when 16 years of age was delivered of a child … the girl 

was not a modest girl’.
65

 Although these cases did not include medical testimony, the 

notion that a 16-year-old girl should show ‘modesty’ had clear points of comparison 

with medical literature about the expected development of modesty at puberty.
66

 Such 

similarities indicate the presence of common frameworks of thought rather than the 

impact of medicine on the judiciary or vice versa. Ideas surrounding the potential for 

girls to be unchaste at and after the age of puberty also did not necessarily correspond to 

the legal age of sexual consent. Instead, they related to broader contemporary concerns 

about the intersections between class, age, gender and sexual promiscuity.  

 

The question of sentencing was also interwoven with anxieties about chastity and age. 

Because prisoners were most likely to be convicted when girls were proven not to have 

been previously unchaste, judges commonly emphasised the importance of punishing 

prisoners for ‘ruining’ girls. These connections were made most prominently in the 

context of sexual crimes against girls aged 10 or below, for whom precocious puberty 

and any form of prior unchastity was considered particularly unlikely. When a prisoner 

was found guilty of an indecent assault on a nine-year-old girl in 1874, The Times 

reported that ‘the Judge sentenced the prisoner to be imprisoned and kept to hard labour 

for nine calendar months, remarking that it was a most abominable case, and that the 

child was probably ruined for life’.
67

 Chastity of mind as well as body was taken into 

consideration, as demonstrated by two indecent assault charges in Middlesex on girls 

aged nine and 10 in which Serjeant Cox presided as judge. Cox ‘remarked on the 

terrible effects which might flow from corrupting the mind of so young a child, and 

sentenced him to six months imprisonment with hard labour’ in one case and, in the 

other, ‘said that the contamination of the mind of a young girl was a serious offence, 

and sentenced the prisoner to be kept at hard labour for three months’.
68

 Although the 

latter case was apparently mitigated by the prisoner’s previous good character, evidently 
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the sexual purity of young girls was considered an aggravating factor during sentencing. 

That the same judge made these comments twice indicates that there may have been 

some personal element to such concerns, although they seem to have been broadly 

representative of judicial practice. These comments about ‘contamination’ and ‘ruin’ 

were related to broad anxieties about youth and pollution, as discussed in Chapter One. 

These age-based concerns had many points of comparison with medical literature and 

medical witness testimony, but did not originate from the medical profession. 

 

A complainant’s chastity, and by extension her character, was seemingly a 

consideration for judges and juries alike irrespective of whether evidence came from a 

lay witness or from medical testimony. On this issue, medical roles were negotiated on 

the basis of general rather than scientific anxieties. The importance placed on the issue 

of female chastity was also related to a trend, seen in criminal trials for a range of 

offences, for a complainant’s perceived ‘respectability’ to be situated against that of the 

accused. However, comments about ‘respectability’ must be considered a bit more 

closely. As Alison Phipps notes: 

Arguments in this area tend to be ahistorical and atheoretical, focusing on how 

individual sexual reputations are measured against stereotypical constructions of 

feminine behaviour, with little attention paid to where such stereotypes come 

from and in whose interests they operate. A key problem is that respectability is 

seen as a paradigmatically feminine characteristic rather than as a concept 

marked by both gender and social class.
69

 

Phipps is convincing in her argument that historians should examine the reasons for 

societal stereotypes, rather than simply identifying their existence. Such an approach is 

by no means straightforward. It is difficult to locate the origin of ‘rape myths’ or models 

of respectable female victimhood because these stereotypes had such long roots. 

However, this is not to say that context had no role in shaping the finer details of such 

long-term ideas. The nature and reception of witness testimony about a complainant’s 

character may have been shaped by specific middle-class anxieties of the Victorian and 

Edwardian periods, such as a general fear of disorderly working-class sexualities and a 

heightened concern about blackmail after the 1885 CLAA. A complainant’s unchastity 

was problematic in the light of long-held ‘rape myths’ and concerns about 

respectability, but it also had particular importance at a time when medical practitioners 
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and jurors were on heightened alert for false claims. Phipps’s comments on the 

importance of recognising respectability as a ‘concept shaped by gender and social 

class’ also requires the addition of age, in the light of arguments made throughout this 

thesis about the importance of puberty as a life stage. The issues of puberty, chastity, 

sexual maturity and the perceived propensity of women to lie were inextricably bound 

together within and beyond medical thought. 

 

This analysis has indicated that medical evidence on genital violence had some 

influence in court, but was considered in combination with other forms of testimony. 

However, it has also highlighted the limitations of focusing on the question of impact in 

isolation from the other societal and legal issues that shaped the reception of medical 

testimony. Listing newspaper reports about verdicts or sentences and comparing them 

with medical testimony is inherently restrictive. It is arguably more helpful to take the 

lack of uniformity in the reception of medical testimony as a starting point for analysis 

rather than a conclusion in its own right. The limitations of analysis about cause-and-

effect relationships can only be overcome by posing new questions, for example about 

the lenses through which medical evidence was received and understood rather than the 

degree of its impact. The reasons why certain types of medical testimony were given 

greater roles in determining trial outcomes must also be examined rather than simply 

described. This section has shown that links between the subjects of genital violence 

and (un)chastity provides one such means to examine these connections. The analysis 

relates back to a contemporary medical text cited in Chapter Five, which observed that 

‘[w]hether the victim is chaste or otherwise has no bearing on the legal aspect of the 

case, although it may influence the minds of the jury’.
70

 It has shown that medical 

evidence about genital signs of unchastity, or at least the little of this testimony which 

was not dismissed before trial, was relevant to wider social anxieties rather than being 

simply a question of the impact of ‘expert’ testimony. It is therefore possible to look 

beyond the subject of impact to identify shared frameworks of thought that shaped both 

the nature of medical testimony on genital signs and the ways in which it was received 

and interpreted at trial. These conclusions lead in to the chapter’s final section on the 

subject of consent, which was interwoven with the issue of chastity but was a 

sufficiently complex issue to be considered in its own right. It shows that different 
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societal concerns and definitions of consent shaped medical roles in court, thus develops 

and consolidates the conclusions drawn in this section. 

 

The Resisting Body: Bodily Signs and Consent 

Consent was a vaguely defined but important legal issue which did not always turn on 

evidence of physical resistance. This section shows that, in terms of the simple question 

of impact on trial outcomes, medical testimony on marks of resistance was more 

influential than other forms of medical evidence. However, the impact of medical 

evidence must be situated within the wider frameworks of thought that have been 

emphasised throughout this chapter. Ideas about consent and resistance were framed by 

moral concerns about character, such as the notion that working-class females and 

unchaste women were more likely to have consented. Judges and juries also had great 

discretion to decide how the full ‘will’ of a woman could be proved. The following 

analysis indicates that the importance of medical testimony on resistance was due to a 

tendency for jurors, although not always judges, to conceptualise consent in terms of a 

physical struggle. Medical witnesses did not necessarily construct this definition of 

consent, but were positively received when their testimony supported and fitted within 

it. Again, medical witnesses’ role in determining trial outcomes was shaped by the 

subject matter of their testimony rather than by any inherent sense of ‘expert’ authority. 

 

As noted in the previous chapter, medical witnesses focused on the subject of bodily 

resistance even though they recognised that consent was a multifaceted concept. Reports 

of trials from both regions indicate that juries also drew connections between physical 

resistance and consent, even in cases involving the youngest complainants. Although 

the subject of consent commonly excluded children, it was legally relevant in indecent 

assault cases involving male or female complainants of any age before 1880 and over 

the age of 13 after 1880. In 1857 The Times reported on a case of alleged indecent 

assault against an eight-year-old girl in which ‘as it appeared the child did not resist [the 

prisoner] was acquitted on the point of law as to consent’.
71

 Carolyn Conley notes 

similar cases in her work on crime in Victorian Kent, in which she argues that juries 

often conceptualised consent in terms of physical resistance rather than as a matter 

linked to ‘consent of will’, fear or influence. She notes that juries focused on physical 
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resistance in incest cases despite the apparent mitigation of the unequal father-daughter 

power relationship, citing two cases in which prisoners were acquitted because their 

teenage daughters showed ‘insufficient resistance’ to an alleged assault.
72

 Notably, in 

these cases resistance was deemed ‘insufficient’ rather than entirely absent.  

 

The apparent tendency for juries to focus on consent as a physical struggle, sometimes 

irrespective of a complainant’s age or relationship to the prisoner, meant that verdicts in 

Middlesex and the south-west counties generally corresponded to medical findings 

about bodily violence and resistance. Although the limitations of statistical analysis 

have already been noted, it may be significant that correlations between medical 

testimony on bodily violence and trial outcomes were far clearer than between 

testimony on genital violence and trial outcomes. For all ‘true bills’ without guilty 

pleas, juries convicted in 70 per cent of cases in which medical witnesses found marks 

of violence or resistance on a complainant’s body and only 57 per cent of cases in which 

medical practitioners explicitly noted the absence of such marks. Because juries were 

often directed on the subject of consent, it is possible that they felt obliged to adhere to 

the official law on the matter even in cases involving young girls and boys. This 

possibility is supported by the case cited above involving an eight-year-old 

complainant, which was explicitly described as being dismissed on a ‘point of law’. It is 

further borne out by a Middlesex case involving an alleged indecent assault on a nine-

year-old boy in 1857, in which a prisoner was also acquitted on the basis of the boy’s 

apparent consent. In this case, according to newspapers, the verdict was passed ‘with 

regret’ after the ‘Assistant-Judge left the case to the jury upon the question of 

consent’.
73

  

 

Although there was no clear-cut or consistent hierarchy of factors that influenced trial 

outcomes, medical evidence on questions of physical resistance could seemingly 

outweigh testimony on the subject of (un)chastity. These two subjects were not entirely 

separable, as Francis Ogston noted in his medical jurisprudence textbook that ‘the 

previous character of the woman who has charged a man with the commission of a rape 

on her is allowed considerable weight in law in determining the assent or non-assent’.
74
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However, some medical witnesses found signs of both resistance and unchastity in their 

examinations and in such instances weight had to be given to one or the other. In a 

Middlesex case from 1885 a surgeon testified to his examination of a servant girl, 

whose age was not specified but was likely to have been between 15 and 20 like many 

servant girls of the time.
75

 He stated that: 

I don’t think the violence as detailed in evidence in this case would hardly cause 

the rupture of the hymen. In my opinion the girl’s hymen had been ruptured 

before Sunday the 11
th

 … (cross-examined) Hearing the girl say that she had 

been sleeping with a young man for a week … I am not surprised to find the 

hymen ruptured.
76

  

Alongside these observations on the girl’s apparent prior unchastity, he commented that 

he found that ‘the girl stooped slightly and walked slightly lame … there were bruises 

on the left thigh and just below the knee and the left breast was bruised’.
77

 London’s 

Standard newspaper focused only on the latter testimony when it reported that ‘the 

medical evidence proved that she had been subjected to much violence … The Jury 

returned a verdict of Guilty against both Prisoners’.
78

 In this case the girl’s bruises, 

which were taken as marks of resistance, outweighed her apparent lack of respectability 

or modesty. This pattern can be explained by the fact that a complainant’s chastity was 

officially irrelevant in law whereas her consent was central. Both were highly moralised 

issues, but consent had a more formal place in the judicial sphere. The verdict can also 

partly be explained by the fact that the girl testified that she previously ‘slept with a 

young man but he didn’t touch me’ and the man in question was called to testify that ‘I 

never had connexion with her’.
79

 Her reputation was thus saved by witnesses other than 

the medical ‘expert’, whose evidence instead became of value in demonstrating her 

resistance to the alleged indecent assault. While moral matters were a crucial part of the 

court script, medical testimony was seemingly drawn on by juries as and when it was 

subject to requirements rather than being a ‘dominant discourse’.  
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The previous chapter noted that medical witnesses believed that ‘insensibility’ could 

justify a lack of resistance, but it was not a purely scientific issue. Medical and lay 

testimony on insensibility was seemingly received in similar ways. Undoubtedly 

medical testimony could contribute to a jury’s perception of whether a female or, less 

commonly, male complainant was ‘insensible’ to justify their apparent lack of physical 

resistance. In the case discussed in Chapter Five, in which a medical witness was guided 

by counsel towards indicating that a drug might have caused a prosecutrix’s 

insensibility, the prisoner was found guilty. In another Middlesex case involving an 11-

year-old male complainant, the medical witness testified that ‘[h]e was tossing about on 

the bed much excited. I thought him drunk but found no perfume of drink in his breath. 

He made a statement to me. He said he became insensible’.
80

 Reynold’s Newspaper 

reported that the prisoner: 

[W]as indicted for attempting feloniously to assault a boy eleven years of age, 

after administering to him chloroform, or some other noxious drug. Medical 

evidence having been heard, the jury found the prisoner “Guilty,” under the third 

count of the indictment, of an indecent assault.
81

  

This report indicated a connection between the jury’s verdict and the medical testimony, 

which corroborated the boy’s claim to have been drugged by describing him as 

appearing drunk without any signs of alcohol intake. Arguably it was the issue of 

insensibility that was of primary importance in such cases, rather than the fact that 

evidence of insensibility came from a medical practitioner. Although a scientific basis 

for moral issues was given weight in court, medical testimony was drawn upon when it 

fitted with jurors’ existing ideas about a ‘real rape’ rather than shaping what the criteria 

of a ‘real rape’ were. When other witnesses and complainants referred to insensibility to 

justify a lack of resistance, newspaper reports indicate that their testimony was given as 

much weight as similar evidence from medical practitioners. For example, in a Devon 

case of suspected indecent assault on a young adult female, the local newspaper 

reported that ‘[a]fter serving the prosecutrix in a very brutal manner – so much so that 

she was insensible when found – the prisoner left her, and made his way off … The 

prisoner was found guilty’.
82

 In this cases proof of insensibility came not from a 
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medical practitioner, but from the witness who found the girl on the floor after the 

alleged assault.
83

 

 

The subjects of resistance and consent seemingly played a significant role in jurors’ 

decisions, in part because of their legal relevance. Medical practitioners helped to guide 

such decisions, which was possible because their conceptualisation of consent as largely 

(although not entirely) a physical struggle corresponded to that of jurors. In the light of 

conclusions drawn in Chapter Five, such overlaps between medical practitioners’ and 

jurors’ definitions of consent were unlikely to have been entirely coincidental. Cases 

were more likely to reach trial when medical practitioners found signs of physical 

violence, which may have shaped petty jurors’ conceptualisations of consent and 

reinforced stereotypes about physically violent ‘real rape’. However, such definitions of 

consent were not consistent throughout the courtroom. This section will now go on to 

demonstrate that judges took a broader view of the meaning of consent and, in 

consequence, did not draw upon medical testimony to the same extent.  

 

It is difficult to assess the definition of consent used during sentencing, as few cases 

reached the sentencing stage in which any form of consent had been proven. However, 

it is possible to identify some points of distinction between the definitions of consent 

used by judges and juries by considering the limited evidence available from pre-trial 

statements in combination with other sources. It is particularly useful to examine some 

case law decisions that included judges’ directions to juries on points of consent. Such 

evidence aids an understanding of the definition of consent that was used at the highest 

levels of the legal profession, by judges with legal training and experience. Some case 

law decisions corresponded to medical notions of resistance as a purely physical act, as 

in an 1865 case law decision that: 

[O]n a charge of rape, the jury should be satisfied, not merely that the act was in 

some degree against the will of the woman; but that she was, by physical 

violence or terror, fairly overcome, and forced against her will, she resisting as 

much as she could, so as to make the prisoner see and know that she was really 

resisting to the utmost.
84
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The issue of ‘resisting to the utmost’ is particularly noteworthy, as it relates to the 

notion that a female could feign a struggle without truly resisting. As Joanna Bourke 

notes, the idea that ‘no’ can mean ‘yes’ in certain circumstances has prevailed for 

hundreds of years.
85

  

 

Although the above case law decision emphasised the physical aspects of consent, other 

decisions highlighted the ways in which non-resistance could be mitigated by the 

complainant being a relative or person in a position of authority such as a 

schoolmaster.
86

 In such cases, ‘mere submission’ was clearly distinguished from 

consent. It was reported in one case law decision that Justice Brett stated that: 

In cases of criminal assault by a father upon his daughter I have more than once, 

with the concurrence of Willes, J., told the jury that in the case of a young child 

and an adult they must consider whether there has been mere submission on the 

part of the child, known to be merely so by the adult, or whether there has really 

been consent.
87

 

According to Steve Hedley in the Oxford Dictionary of National Biography, Brett was a 

‘commanding figure’, a Conservative and a ‘common-law traditionalist, he thought 

highly of juries, which he directed genially but forcefully’.
88

 As a high-profile judge, it 

seems likely that his decision on this matter would have been influential upon other 

judges of the time. Even though there was undoubtedly a personal element to such 

direction, his views were shared by Justice Willes who was also a ‘commanding’ judge 

of the time. Thomas Dixon notes that Willes was ‘known for his prodigious intellect, for 

showing mercy in criminal cases, and for his tendency to be moved to tears’.
89

 That a 

judge known ‘for showing mercy’ encouraged a jury to distinguish between consent and 

‘submission’ in cases of father-daughter incest indicates that these cases were viewed 

with particular severity. In an 1870 Central Criminal Court trial for carnal knowledge of 

a girl above the age of 10 and below the age of 12, Justice Lush similarly directed the 

jury that: 

On the second count [of indecent assault] you cannot convict if there has been 

consent, as an assault excludes consent. But consent means consent of will, and 
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if the child submitted under the influence of terror, or because she felt herself in 

the power of the man, her father, there was no real consent.
90

  

Although such examples are drawn from case law, they indicate that judges drew upon a 

more multifaceted definition of consent than juries. They also indicate that juries 

demonstrated some autonomy in defining consent, which did not necessarily correspond 

to the legal definition or to judicial direction. 

 

Case law records indicate that judges may have conceptualised consent as more than a 

physical struggle, a conclusion which is somewhat corroborated by the decisions made 

by judges in the Middlesex and south-west Quarter Sessions cases. Judges passed 

heavier sentences in cases of ‘carnal knowledge’ that involved incest irrespective of the 

degree of resistance that a complainant had demonstrated. Prisoners who committed 

incestuous assaults on young female family members were given some of the highest 

sentences: the mean average sentence for direct blood relatives was 84 per cent of the 

maximum by law, and the same statistic for an uncle or a relative by marriage was 70 

per cent of the maximum sentence for law. The Times reported a Middlesex case from 

1875 in which: 

James Seagrave, 58, was indicted for attempting to ravish and for assaulting 

with intent his step-daughter, a girl under the age of 13 years … Mr. Edlin said it 

was as gross an outrage, considering the position the prisoner occupied towards 

the child, as had ever come before him, and sentenced him to two years’ 

imprisonment, with hard labour.
91

 

These responses to incest cases may have been due to broader anxieties about the 

‘unnatural’ nature of incestuous relationships between blood- and step-relations, rather 

than to ideas about consent. However, the impact of incestuous relations on sentences 

also tied in with the case law decisions outlined above in which familial relationships 

were noted to cause ‘mere submission’. These models of consent differed from the 

emphasis on pure physicality found in much medical testimony and in jury verdicts, 

although judges seemingly drew upon a multifaceted conceptualisation of consent rather 

than completely rejecting its physical aspects.  

 

Some judicial discretion was also used in relation to the subjects of age and consent, as 

in a Somerset case from 1884 in which ‘three lads from 12 to 15 years of age’ were 
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convicted of a common assault on a servant girl aged 16 years old.
92

 The judge passed a 

sentence of only 14 days imprisonment out of a possible maximum of 12 months. 

Although the possibility of this girl’s consent was theoretically removed by the ‘assault’ 

verdict, this sentence implies that some responsibility may have been placed upon her. 

She was older than the prisoners and, according to a local newspaper, ‘the defence was 

that a girl was a consenting party’.
93

 The notion that the victim was implicitly blamed 

for her encouragement in this case, even if it did not constitute consent in law, seems 

increasingly likely when other cases are considered. In another Somerset case from the 

same year a ‘lad’ confessed to an indecent assault in his testimony but was given a 

reduced charge of common assault and a sentence of only a month, possibly because the 

complainant was 23 years old and ‘[t]he defence was that the girl began joking with the 

prisoner’.
94

 The fact that these two cases came from the same court in the same year 

indicates that these decisions might have been influenced by the individual preferences 

of its judge. However, they also related to broader ideas about females needing to 

demonstrate that they resisted to the ‘utmost’ of their ability. The multifaceted 

definition of consent used by judges was also flexible, and took into consideration 

issues such as perceived encouragement. Post-pubescent women could be blamed for 

encouraging an assault if ‘no’ did not really mean ‘no’, or if they had been overfriendly 

with a prisoner. This issue relates to observations made in the first section of this 

chapter about the importance of age difference between prisoners and complainants, 

rather than just the age of complainants, in the light of contemporary concerns that a 

young man might be led astray by a precocious young woman.  

 

This section has highlighted some of the difficulties of assessing how the issue of 

consent shaped trial outcomes. The subject was undoubtedly central to many trials in 

both legal and moral terms, particularly those involving female complainants, but its 

definition was not clear cut. As judges and jurors drew upon slightly different 

understandings of consent, the significance that they placed on medical testimony about 

bodily resistance was not consistent. Consent was conceptualised as a multifaceted issue 

by judges but more often as a physical matter by jurors, therefore the latter group were 

particularly receptive to medical evidence on bodily violence. Although judges’ and 
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juries’ conceptualisations of consent might have merged in cases with directed verdicts, 

it is evidently important not to underestimate the discretion that juries carried in the 

judicial process. The influence of medical testimony on the subject of resistance was 

thus variable, depending on the definition on consent held by members of the court. 

Medical testimony was received and interpreted in light of judges’ and jurors’ pre-

existing ideas, rather than carrying inherent authority. However, medical testimony may 

also have served to reinforce jurors’ conceptualisations of consent as a matter of bodily 

violence. 

 

Conclusions 

This chapter has shown that, in line with conclusions drawn throughout the thesis, 

medical roles in determining trial outcomes could be important but were not automatic. 

Relationships between medical testimony and trial outcomes were complex and did not 

operate as a simple matter of cause-and-effect. These conclusions build on those of 

other scholars, such as Willemijn Ruberg’s study of nineteenth-century North Holland 

in which she found that ‘doctors’ opinions were important but not overriding’ and 

Louise Jackson’s findings in a sample from late-Victorian Middlesex that ‘juries often, 

but not uniformly, convicted in line with the medical evidence’.
95

 This chapter has 

shown that these claims are broadly accurate, but has also demonstrated the value of 

going beyond questions of impact to consider how medicine and the law drew upon 

shared cultures and knowledge.  

 

The chapter has argued that the common concerns of medical witnesses, judges and 

jurors were not merely coincidental. To some extent they were the result of adversarial 

and pre-trial processes that shaped the nature of the cases that reached trial, as outlined 

in the previous chapter, thereby ensuring that they fulfilled the perceived criteria for a 

‘real rape’. However, they were also influenced by broader prevailing currents of 

opinion. The triad of age, class and gender fundamentally shaped both the subject 

matter of evidence that reached trial and the ways in which such testimony was received 

and interpreted. These conclusions do not seek to undermine or ignore the heterogeneity 
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of court processes and the agency of individuals within them, particularly as this thesis 

has emphasised the role of ‘discretion’ within criminal trials throughout. However, 

bearing in mind individual agency should not prevent historians from recognising that 

broad trends in social thought did exist and could have a practical effect on criminal 

trials. The trends identified in this chapter conclude the thesis by connecting back to its 

first chapter, in which it was argued that medical ideas about age, sexual behaviour and 

sexual development carried most ‘social currency’ when they coincided with broader 

shifts in social thought. The place of medicine in judicial contexts can only be 

understood in the light of these broader trends, which defined not only the nature of 

medical testimony but also its social and legal relevance. 
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Conclusion 

 

On 1 April 1905, The Lancet published a letter by the medical practitioner C. Bell 

Taylor of Nottingham, which observed that ‘[m]edicine is not an exact science and 

never will be and the man who comes into court to expound scientific truth to the laity 

is expounding something that does not exist’.
1
 This thesis has supported and built on his 

claim that Victorian and Edwardian forensic medicine was ‘not an exact science’, with 

particular attention to the contexts of sexual consent legislation and trials for sexual 

crime. It has shown that ambiguities in scientific thought allowed members of the public 

and of the judicial, legal and parliamentary professions to seize upon the aspects of 

physiology that supported their own positions on the subject of sexual crime. Medical 

practitioners and medical writers actively encouraged this ambiguity, as they also drew 

upon physiology selectively to promote specific agendas on sexual consent legislation. 

In addition to showing that medicine was not an ‘exact science’ in relation to the 

subjects of sexual consent and sexual crime, this thesis has raised questions about the 

degree to which it was a ‘science’ at all in such contexts. That scientific rhetoric was 

often utilised by others in the parliamentary and judicial spheres indicates that it was 

deemed to carry some form of influence. However, its perceived value often lay in the 

provision of scientific validation for existing moral concerns, rather than in any inherent 

authority or ‘expertise’ carried by medical practitioners. The science of physiology 

often touched upon issues at the boundaries between medicine and morality, such as 

chastity and consent, or at least was deemed most useful by the legal and judicial 

professions when it did so. Physiology in itself thus was neither an ‘exact science’ nor 

cut off from wider contemporary concerns. 

 

These comments link to the thesis’s first main contribution to knowledge, as 

demonstrated throughout and across its six chapters, that medical practitioners carried 

no inherent authority as ‘experts’ in Victorian and Edwardian law-making and judicial 

processes. Medical theories and medical practitioners were commonly used in processes 

of law-making and in criminal trials, but in an unsystematic way across the locations 

and periods under study. The medical practitioners who shaped age-of-consent 

legislation and who testified in criminal trials were rarely ‘elites’, but rather were 
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general practitioners without specialist knowledge of sexual crime or forensic medicine. 

Medical practitioners also often had little control over how their ideas were drawn upon 

by others, for example in Parliament, and whether they were called upon to testify in 

parliamentary committees or trials. Medical authority was thus not automatic, but 

medical practitioners also were not entirely subservient to the legal profession. They 

demonstrated agency in negotiating space for their ideas in a range of legal spheres, 

including the parliamentary and the judicial. Overall the thesis has argued that it is 

restrictive to consider which of the professions was dominant in any given context and 

that it is more productive to examine the networks by which medico-legal knowledge 

was produced. Such networks were shaped by broader societal concerns rather than 

being only a matter of knowledge flowing ‘between’ medicine and the law in a mono- 

or bi-directional fashion. This approach recognises that medical authority resulted not 

from deference to medical ‘expertise’ but from the way that medical practitioners, 

Members of Parliament, members of the judiciary and the middle-class public drew 

upon and consolidated shared non-scientific concerns of the period under study.  

 

It is problematic to claim that any particular societal concern was universally the ‘most’ 

or ‘least’ important. However, the thesis has identified some issues that were repeatedly 

drawn upon with respect to the nature of medical evidence and its use in law-making or 

criminal prosecutions. It has shown that precocious and pubescent working-class girls 

were the focus of contemporary middle-class anxieties about sex, both outside and 

within Parliament and the courts. Such concerns were shared by medical practitioners 

and key legal decision-makers, who were generally from higher social classes than the 

complainants in sexual offence trials or the intended beneficiaries of age-of-consent 

legislation. Such shared class-based anxieties were also interwoven with the issues of 

age, gender and race. The concept of precocity was used to highlight the apparent 

innocence of ‘normal’ children and the superiority of western European races, in which 

sexual development was deemed to occur later. Other shared medico-legal concerns that 

touched upon the issues of age, class and gender related to long-term ‘rape myths’, such 

as the notion that girls at or above the age of puberty who resisted ‘to the utmost’ could 

not be raped.
2
 The gendered nature of these concerns was due to moral anxieties about 

‘fallen’ girls, which were deemed less relevant to boys. Although societal concerns 

about ‘waste’ and national strength were drawn upon by medical practitioners in 

                                                 

2
 Regina v Rudland (1865) 4 F and F 495. 
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relation to the sexual behaviour of males, these ideas mainly resonated with eugenicists 

rather than with the ‘coalition of forces’ that promoted age-of-consent legislation. In the 

courtroom, the majority of cases and an even greater proportion of medical testimony 

related to female complainants. There was thus no consistent hierarchy of shared 

concerns that framed medical ideas or medico-legal relations, as they varied between 

individuals and contexts. However, the thesis has shown that medical authority was 

established at the boundaries of medical, social and legal knowledge rather than being a 

form of objective knowledge imposed ‘from above’. 

 

This study has paid most attention to the influence of age-based concerns on the nature 

and reception of medical ideas about sexual consent and sexual crime. While not 

understating the importance of issues such as gender and class, the thesis has focused on 

age as a category of analysis in order to fill a gap in existing historiography. In taking 

this approach, it has presented another original argument by demonstrating that 

‘children’ and ‘adults’ were not deemed to be homogeneous categories. Law-making 

processes required the delineation of some ‘hard and fast’ lines between the two, which 

medical practitioners often adhered to in the parliamentary sphere.
3
 However, in the 

courtroom both medical and judicial professions treated such boundaries with a degree 

of discretion. Many of the shared concerns outlined above related to working-class 

females at the age of puberty or to precocious girls, who reached puberty early, thus 

were situated at the boundary between girlhood and womanhood. Because puberty was 

deemed to be a variable and lengthy development period rather than a turning point, the 

interpretation of bodily signs by medical witnesses often shifted gradually with the age 

of a complainant rather than adhering to the two-tier legal system. Jurors’ decisions 

followed similar patterns in cases both with and without medical testimony. Their 

apparent receptiveness to such medical testimony therefore was not the result of ‘expert’ 

authority, but rather was because it had relevance to broader age-based anxieties about 

the greater propensity of older girls to lie or to be unchaste. Such conclusions are 

significant for three main reasons: firstly, they indicate that the analytical category of 

age can provide a new historical perspective on the subject of sexual crime, which has 

been primarily examined from a gendered perspective to this point; secondly, they 

corroborate claims made above about shared pools of medico-legal knowledge and the 

                                                 

3
 H. R. P. Gamon, The London Police Court Today & Tomorrow (London: J. M. Dent & Co., 1907), p. 

197. 
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inseparability of physiology from broader moral, social and legal concerns; finally, they 

show that separating histories of ‘rape’ and ‘child sexual abuse’ is partly an artificial 

division. Although these two types of crime were undoubtedly distinct, studying them in 

this way encourages separate historical analyses of crimes against ‘children’ and 

‘adults’. Such an approach overlooks how girls who bridged these two age groups were 

a particular focus of contemporary medical, social and legal anxieties. 

 

The various chapters of this thesis have shown that, from medical theory to the criminal 

law to judicial practice, no aspect of medical thought or the legal process was entirely 

cut off from broader contemporary concerns. Although the thesis has focused on sexual 

crime these conclusions have broader implications for histories of forensic medicine in 

general. The thesis has proposed an alternative conceptual framework for understanding 

medico-legal relations, which focuses not on linear processes of knowledge exchange 

but on networks of knowledge production and pools of shared knowledge. This 

approach removes questions about the degree of medical or legal influence in any given 

context, an approach which misleadingly implies that either profession had some 

measurable or innate authority. The thesis also has relevance beyond medical or legal 

history, as it has provided a practical response to Sally Shuttleworth’s question: ‘[i]s it 

now time to add age … to the triumvirate of class, gender and race?’
4
 It has shown that 

adding age to a critical analysis is a productive process, not only in terms of finding new 

answers but also in terms of creating new questions to ask.  

 

  

                                                 

4
 Sally Shuttleworth, ‘Victorian Childhood’, Journal of Victorian Culture 9 (2004), 107-13, p. 107. 
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