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Abstract 

 

This thesis will assess the United Kingdom’s implementation of the United Nations 

Convention  Against Torture and other Cruel Inhuman and Degrading Treatment or 

Punishment. It will first focus on a contextual analysis of the problem of torture, 

examining the circumstances in which it has historically been used, philosophical and 

theoretical perspectives on the practice and the political aspects of torture, including 

its effect on international relations. This will illustrate the circumstances in which 

torture is used, the motivation behind it and the way in which it affects its victims. The 

argument will then be made that, in view of the uniquely grave nature of the practice 

of torture, it is insufficient for States to merely criminalise it and punish the offenders. 

They must actively seek to eradicate it from society and ultimately prevent it from 

occurring. 

It is against this aim that the thesis will examine the compliance of the United 

Kingdom with its obligations under the Convention. This examination will look first at 

the international regime for the prevention of torture, focusing on the work of the 

United Nations Committee Against Torture. The engagement of the United Kingdom 

with this body will be explored in detail and the argument made that more needs to 

be done in order to ensure that the Committee’s recommendations are put into effect 

and that treatment contrary to the Convention is prevented from taking place. 

The final part of the thesis will assess the United Kingdom’s State practice with a 

focus on key institutions of the State including the courts and the legislature. This 

part of the thesis will seek to explore the extent to which the practices of these 

institutions is consistent with an overall aim of preventing torture and the extent to 

which they show awareness of the Convention and its requirements of the 

Convention in the discharge of their functions. 

The conclusion will be drawn that, while the Human Rights Act has gone some way 

towards improving compliance, more needs to be done to insure a complete 

implementation by the United Kingdom of its obligations under the Convention and 

full prevention of torture. The State must actively engage with the Committee and the 

organs of the State must consider the Convention Against Torture in the discharge of 

all of their functions to ensure that these aims are achieved. 
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Introduction 

Torture, in the modern age is widely accepted to be one of the gravest crimes which can be 

committed against an individual. It violates their dignity and subjects them to extreme pain 

and suffering with, often life-long, after effects. It has been committed against countless 

human beings throughout history for the purposes of punishment, the extraction of 

information, the preservation of the position of governments and religious bodies and the 

putting down of opposition movements through destruction or the spread of fear.   

   International law, especially since 1945 and largely as a consequence of the horrific 

abuses of the holocaust, has sought to prohibit States from engaging in the practice. This 

has been done, primarily, through a number of regional and international treaties. These 

include the United Nations Convention Against Torture and Other Cruel, Inhuman or 

Degrading Treatment or Punishment,1 the International Covenant on Civil and Political 

Rights2 and regionally, the Council of Europe’s Convention for the Protection of Human 

Rights and Fundamental Freedoms,3 the Organisation of American States’ American 

Convention on Human Rights4 and the African Charter on Human and Peoples’ Rights.5 

While none of the international conventions, are able to boast universal membership, the UN 

Torture Convention and the Covenant on Civil and Political Rights have both now been 

ratified by the majority of States currently in existence6 and the prohibition is accepted as a 

jus cogens norm or a norm of peremptory international law.7 

 

The preamble of the UN Torture Convention begins with the statement: 

 

                                                           
1
 10 December 1984, in force 26 June 1987 1465 UNTS 85 

2
 16 December 1966, in force 23 March 1976 999 UNTS 171 

3
 4 November 1950, in force 3 September 1953 ETS No. 5 

4
 22 November 1969, in force 18 July 1978 OAS Treaty Series No.36 

5
 27 June 1981, in force 21 October 1986 1520 UNTS 363 

6
 See United Nations Office of the High Commissioner for Human Rights website at:  

http://www.ohchr.org/EN/HRBodies/Pages/HumanRightsBodies.aspx 
7
 See e.g. Shaw M International Law 6

th
 edition (CUP) 2008 p326 
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Considering that, in accordance with the principles proclaimed in the Charter of the United 

Nations, recognition of the equal and inalienable rights of all members of the human family 

is the foundation of freedom, justice and peace in the world, 

    

 Recognizing that those rights derive from the inherent dignity of the human person,8 

 

This illustrates how the basic human dignity of the human person, the protection of which is 

the aim of human rights laws cannot be compatible with the practice of torture. Torture 

subjects individuals to extreme suffering and indignity for their own personal ends and it is 

this that must be eradicated. The Convention goes on to define the concept of torture,9 

something not done by previous treaties, and places States parties under a positive 

obligation to take necessary steps to ensure the prevention of torture within their jurisdiction10 

before imposing further specific obligation relating to the prevention and punishment of 

torture. 

    While the uniquely grave character of the practice of torture and the absolute nature of its 

prohibition are widely accepted by many individuals and, at least in their public 

pronouncements11, most governments around the world, it is clear that the practice remains 

widespread an prevalent to this day. It is for this reason that this thesis will seek to explore 

the level of compliance with the requirements of the prohibition and, in particular, with UN 

Torture Convention which is the most significant and complete legal response of the 

international community to the problem. The aim of the research is to examine how effective 

United Kingdom state practice has been at fulfilling the obligations arising from the 

Convention and proposing any changes which may be necessary in order to ensure that 

individuals are protected from the practice of torture. This will require more than a reactive 

response to the problem. Where torture exists, it must be addressed through eradication. 

Here a State will be aware of the existence of the problem and will take measures to stop it 

                                                           
8
 Op cit. UNCAT preamble 

9
 Ibid Article 1 

10
 Ibid Article 2 

11
 153 States are currently party to the Convention including the above preamble. See: 

http://tbinternet.ohchr.org/_layouts/TreatyBodyExternal/Treaty.aspx?Treaty=CAT&Lang=en  

http://tbinternet.ohchr.org/_layouts/TreatyBodyExternal/Treaty.aspx?Treaty=CAT&Lang=en
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from taking place. This must, however, be combined with a preventive approach which 

assesses the danger of torture before it is able to occur and takes steps to prevent this from 

happening. Punishment of torturers may, for example, help to contribute to the eradication of 

torture by removing those who are responsible from the public service whereas prevention 

may include such measures as monitoring of places of detention and training of officials in 

order to create a situation in which torture becomes impossible. Any State in which torture 

occurs must use both approaches in order to achieve a total elimination of the practice.   

 

(a) Objectives of the Thesis 

The thesis will focus on the need for the focus of the fight against torture to shift from being 

very reactive in nature, seeking to outlaw and to punish acts of torture to one that, while 

viewing torture as a threat takes measures to prevent it from occurring. In view of the effects 

of the practice on its victims, this can be the only appropriate aim of United Kingdom policy. It 

is on the basis of this objective that aspects of UK State practice will be analysed. The aim of 

the thesis will be to determine the extent to which the operation of the UK’s State institutions 

act in a manner reflecting the requirements of the Convention and the increasing focus of the 

Committee Against Torture on the issue of prevention, both in their conduct within the United 

Kingdom and in their dealings with the Committee. This will also involve an examination of 

the extent to which UK institutions are aware and show consideration of the Convention and 

its requirements in the course of their activities and the effect that this is likely to have on the 

UK’s ability to discharge its obligations under the Convention.  

 

(b) Structure of the Thesis 

The thesis will focus first in Part A on a contextual analysis of the practice of torture. This will 

examine in Chapter 1 how torture has been committed throughout history, by whom and for 

what purposes. This will serve to provide some background on the issue that the prohibition 
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and UK policy are intended to combat and to assist in the assessment of their ability to do 

this. This will shed light on the nature of the problem of torture, when and how it has taken 

place and, therefore, how it may be prevented, thus providing a background against which 

the United Kingdom’s compliance can be measured. The history and evolution of the 

prohibition of torture will also be considered as well as the nature, composition and 

procedures of international monitoring bodies and enforcement mechanisms with a focus on 

the Committee Against Torture established by the UN Torture Convention.12  

   In chapter 2, the philosophical aspects of the practice of torture will be examined as will 

the, often devastating, effect the practice has on its victims. The aim of this chapter will be to 

explore some theories of why torture takes place and how it operates to harm its victims. 

Again, the understanding of the reasons behind the use of torture and the way in which it 

affects its victims will guide the assessment of how the practice may be prevented 

   Chapter 3 will assess the political aspects of torture focusing on the issue of why it is both 

committed and condemned by States and of the effect it has on international relations. The 

aim of this chapter will, once again, be to explore the circumstances of the commission of 

torture and to examine why it committed and its impact on relationships between 

governments as well as the way the practice is used by governments on the international 

level in order identify the issues which need to be addressed to prevent it from occurring.  

   In this Part, the argument will be made that, given these grave effects, the prohibition and 

punishment of torture is not enough to safeguard individuals’ human rights and that the only 

acceptable approach to the issue of torture is to seek to eradicate it from society and, 

ultimately, to arrive at a situation in which it is prevented from occurring. This historical and 

theoretical analysis will then assist in the assessment of UK practice and international 

mechanisms against this aim. 

   Part B of the thesis will examine the work of the Committee Against Torture, its 

membership and functions before analysing and evaluating the United Kingdom’s 

                                                           
12

 Op cit. UNCAT Article 17 
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engagement with this body and its procedures. The United Kingdom’s most recent 

appearances before the Committee will be examined along with the resulting 

recommendations of the Committee and the extent to which these have been followed. The 

aim of this chapter will be to determine how diligently and zealously the United Kingdom 

engages with the Committee and the extent to which it can be described as only ‘paying lip 

service’ to the requirements of the Convention. It will also assess the ‘constructive dialogue’13 

between the Committee and its States parties, in this case the UK, which aims to ensure, 

through continuous discussion, examination and dissemination of best practice, a continuing 

and steady improvement in the standard of human rights protection across the world through 

the encouragement of greater understanding of the problem of torture and how it may be 

addressed as well as the proper role of governments and other entities in this context. 

   Part C, comprising Chapters 6-10 will focus on internal aspects of United Kingdom state 

practice and their compatibility or otherwise with the requirements of the Convention. While 

many areas of State practice have been analysed and assessed, including by the Committee 

Against Torture and the governments non-governmental organisations who report to it, the 

focus of this chapter will be on the level of awareness of and consideration given to the 

Convention by various key organs of the State including the courts, Parliament and the 

executive, focusing on the role of the secretary of State for the Home Department and its 

scope for conflict with Convention requirements. Aspects of the operation of the police and 

the military will also be examined as these bodies and their adherence to fundamental 

procedural safeguards recommended by the Committee are key to the aim of preventing 

torture and ill-treatment from occurring. The impact of the Human Rights Act 1998 will also 

be considered. The argument will be made that this legislation has forced public bodies to act 

in a manner more compatible with the UN Torture Convention by making them consider the 

overlapping provisions of the European Convention on Human Rights. This, however, is 

insufficient to ensure the complete eradication of torture and ill-treatment from society. Cases 

will be outlined in which the interpretation of the European Convention by United Kingdom 

                                                           
13

 United Nations Committee Against Torture Working Methods  paragraph III(B) at: 
http://www.ohchr.org/EN/HRBodies/CAT/Pages/WorkingMethods.aspx  

http://www.ohchr.org/EN/HRBodies/CAT/Pages/WorkingMethods.aspx
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public bodies has failed to provide the same level of protection as the of the Strasbourg 

court. There are also situations where the European Convention, as interpreted by the 

Strasbourg court does not provide the level of protection demanded by the UN Torture 

Convention and the recommendations of the Committee Against Torture. This will lead to the 

conclusion that full compliance with the UN Convention can only be achieved with the 

prevention of torture which, in turn, is only possible through direct engagement by all UK 

public authorities with this Convention and the work of the Committee. Legislation similar to 

the Human Rights Act may be required to achieve this. 

 

(c) Engagement with existing Literature 

The thesis will engage with the literature which has already been published in this area. 

There are numerous books and other publications detailing the use of torture throughout 

history as well as a significant number of sources detailing theoretical perspectives on the 

practice, although these are not applied to the question of UK compliance with the UN 

Torture Convention. There are a number of publications relating to the Convention and to the 

work of the Committee Against Torture, the most significant of these being Manfred Nowak 

and Elizabeth MacArthur’s commentary on the Convention.14 There are a small number of 

other publications in this area15 but these are not focused on the issue of UK compliance and 

predate the Committee’s General Comment No.216 in which it set out its standard on the 

issue of the prevention of torture. 

   As to the question of the UK’s compliance as assessed by the Committee, State party 

periodic reports are published online by the Office of the High Commissioner for Human 

Rights together with shadow reports from non-governmental organisations, the Concluding 

Observations and Recommendations of the Committee and summary records of the 

                                                           
14

 Nowak M and McArthur E The United Nations Convention Against Torture: A Commentary (OUP) 
2008 
15

 See e.g. Ingelse C The UN Committee Against Torture: An Assessment (Martinus Nijhoff) 2001 
16

 Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, 
Committee Against Torture, General Comment No. 2, Implementation of article 2 by States parties 24 
January 2008 UN Doc: CAT/C/GC/2 
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meetings. These provide a good indicator of the level of progress towards compliance but 

are limited in their value by the limits of the Committee’s resources and, in particular, the 

limited time available for the examination of such reports. Consideration of a periodic report 

is typically limited to four and, more recently, five hours with two hours reserved for the 

examination of the report and a further two or three hours for the replies of the delegation. 

This severely restricts the number of issues which can be considered in adequate depth. The 

interval between reports is at least four years.17 The UK Parliament’s Joint Committee on 

Human Rights considered the issue of compliance with the Convention in its 19th report in 

2006.18 The testimony received from various organisations, both within and outside the 

government was similar in content to the State party report and shadow reports with the final 

recommendations being very similar to those issued by the Committee shortly beforehand. 

This report, however, predates numerous relevant developments both internationally and 

within the UK and so cannot be viewed ad definitive in determining the level of compliance 

with the Convention. It, like the periodic reports to the Committee, does not go into detail on 

issues concerning the general approach of the courts or Parliament to the Convention. Other 

international monitoring bodies, courts and tribunals publish information similar to that 

released by the Committee Against Torture. Judgements of the European Court of Human 

Rights are very useful in demonstrating the approach taken by that court to the prohibition of 

torture and inhuman or degrading treatment as it is set out in Article 3 of the European 

Convention on Human Rights. There is also significant academic literature in this area. 

   There are many judgments of various domestic courts which demonstrate the approach 

taken by the judiciary to the UK’s obligations under the UN Torture Convention. There is 

academic literature which discusses these at length but not focusing on the theme of 

compliance with the Convention. Hansard reports are available which document the extent to 

which Parliament deals with this issue. There is significant academic commentary on the 

provisions of the Police and Criminal Evidence Act 1984 which forms the basis of the United 

Kingdom’s implementation of many of the safeguards recommended by the Committee 

                                                           
17

 Op cit. UNCAT Article 19 
18

 At: http://www.publications.parliament.uk/pa/jt200506/jtselect/jtrights/185/18502.htm  

http://www.publications.parliament.uk/pa/jt200506/jtselect/jtrights/185/18502.htm
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Against Torture but, again, this does not address the question of the extent to which these 

satisfy the requirements of the Convention which is what that section of this thesis will seek 

to explore. 

   The aim of this thesis will be to examine all of the above literature as well as the direct 

evidence of State practice and to apply all of this to the question of whether, and to what 

extent the United Kingdom is satisfying its obligations under the UN Torture Convention. It 

will seek to analyse where the measures adopted by the UK have been successful in 

protecting individuals’ rights and preventing torture and ill-treatment and why this is the case. 

It will also highlight any failures in this aim and the reasons for these before proposing 

improvements which, if implemented, may be able to increase the level of compliance with 

the Convention to provide further protection to individuals at risk and contribute to the 

eradication of the practice of torture and other ill-treatment from society as well as to move 

towards the ultimate stated aim of the total prevention of torture and other cruel, inhuman or 

degrading treatment or punishment. 

 

(d) Methodology 

The thesis will first explore the nature and context of the practice of torture with reference to 

the extensive literature described above. This will serve to provide some explanation as to 

why torture and other treatment contrary to the Convention occurs and to develop the 

argument that addressing the problem in a purely reactive manner is insufficient and that 

torture must be prevented from occurring. It is against this background that the international 

mechanisms for the prevention of torture will be assessed with focus on the Committee 

Against Torture and its dialogue with the United Kingdom.  

   The United Kingdom’s interactions with the Committee Against Torture will be examined in 

detail in order to determine the extent to which the State has been active in seeking to fulfil 

its obligations under the Convention and how well it has responded to the comments of the 

Committee. The aim of this will be to review both the level of dialogue the State is prepared 
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to enter into with the Committee and its willingness to engage with international procedures 

to combat torture rather than viewing the issue as an internal one. 

   Aspects of the activities of various key State institutions will also be examined with 

reference to judgments, legislation, published reports and statements in order to determine 

both whether these institutions are sufficiently aware of the requirements of the Convention 

and are giving them appropriate consideration in all areas of their activities and also whether 

these institutions are acting an a way which is compatible with the aim of the complete 

prevention of torture. It is with reference to these two questions that the thesis will seek to 

assess the United Kingdom’s compliance with the Convention.  

 

(e) Original Contribution 

While the issue of implementation of the Convention has been considered in the past both in 

relation to individual issues and more generally by the Committee and the government in its 

Periodic Reports as well as the Parliamentary Joint Committee on Human Rights, This thesis 

will seek to provide an analysis focused on the issues of prevention and eradication as 

discussed above and will also provide a greater insight into the level of consideration given 

by the State institutions to the requirements of the Convention. It will also refer back to the 

contextual analysis which will form its first part so as to determine how effective UK State 

practice is in addressing the situations which have previously been shown to lead to torture. 

This will provide a more comprehensive picture of the effectiveness of the UK’s 

implementation of the Convention and its consistency with the ultimate aim of the full 

eradication from society and its prevention in the future.   

   This thesis will reflect the law as it stands on 1st December 2013. 
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Part A: The Nature and Context of Torture 

This section will examine the use of torture throughout the world. It will examine its 

history as well as seeking to explore the reasons behind its use as well as its 

continued existence today.  

   Chapter 1 will examine the history of the commission of torture. It will detail how 

individuals were tortured and in the circumstances in which this was done. This will 

provide a clear understanding of the situations in which torture has occurred as 

background to the discussion on its prevention. Through awareness of the 

circumstances in which torture has taken place, it may be possible for a State to take 

measures to avoid the practice in these situations. The extent to which the United 

Kingdom has achieved this will be set out in Part C. This chapter focuses on specific 

themes and contexts in which torture has taken place in addition to providing a 

chronological account. It will also explore the development of the prohibition of 

torture. 

   Chapter 2 will examine the published theoretical and philosophical discussions of 

torture. It will seek to explain why individuals commit torture as well as the way in 

which it affects its victims. Again, an exploration of the way in which torture operates 

to cause suffering and the reasons for its use are essential to the development of an 

understanding of how to combat the issue. 

   Chapter 3 will explore the role which torture has played in the global political 

climate. Once again it will examine the political aspects of the reasons torture is 

committed but it will also assess the impact of the practice on international diplomacy 

and the relationship between States who use torture with the international 

community. 
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   Through a thorough examination of the context of torture it will be possible to 

explain why the practice is so uniquely damaging to its victims and yet continues to 

exist. It is only with a comprehensive understanding of the methodology of torture 

and the motivation behind it that it will be possible to assess the compliance of the 

United Kingdom with any prohibition of the practice and determine how best to 

prevent it from occurring. Here, again the initial focus must be on eradication where it 

is possible to learn from this analysis where and how torture is taking place and to 

take measures to stop it. There must also be a preventive approach, learning from 

how torture has taken place in the past and predicting where potential future dangers 

exist before taking steps to prevent it by safeguarding those in dangerous positions. 
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Chapter 1   

The History of Torture 

This chapter will seek to provide an historical overview of the practice of torture. It will 

discuss its origins, the reasons for its use and the various methods used to torture 

individuals throughout history around the world. It will also examine gradual social 

and legal moves against torture and the expanding body of international human 

rights law which developed throughout the twentieth century, seeking to deal with the 

problem. The aim of the chapter will be to provide a thorough understanding of how 

and why torture has been committed in the past and to examine the situations which 

should be avoided to prevent its use in the future. 

(i) The Origins of Torture 

It is very difficult, if not impossible, to pinpoint a single specific origin of the practice 

which would now be defined as torture. For the purposes of this chapter, this can be 

viewed as being consistent with the definition set out in the United Nations 

Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or 

Punishment of 1984.19 This requires torture to take the form of an act committed by a 

public official or with their consent or acquiescence,20 which causes severe pain or 

suffering. The precise extent of this definition will be considered in greater detail in 

Chapter 4. In the case of early civilizations, the practice was frequently carried out by 

an authority figure in the community who may be described as a public official for 

these purposes.  As Scott notes in A History of Torture, “[t]here is scarcely for the 

finding a savage or primitive race which does not employ torture either in its religious 

                                                           
19

 United Nations Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment 

(adopted 10 December 1984, in force 26 June 1987) 1465 UNTS 85 
20

Ibid  Article 1 
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rites or its code of punishment.”21 While many would now take issue with the use of 

such terminology, there is considerable evidence that most, if not all early 

civilizations, engaged in practices which would now be considered to amount to 

torture. It should be noted that such civilizations would, due to the limited 

communications of the time, have had little or no contact with each other. This would 

suggest that each region’s practices would have been largely their own and that the 

concept of torture may have independently evolved in a number of areas and over a 

number of time periods. This would point to the existence of torture as a 

psychological phenomenon or an aspect of human nature, rather than any kind of 

aberration. This could make it difficult to eradicate the practice from society as it 

would be difficult to counter any predisposition to torture and would suggest that the 

focus of the battle against torture should be on prevention, through which the risk of 

torture can be anticipated and appropriate action taken to avoid its commission, a 

matter which will be discussed in detail in Part 2.  

   While it is difficult for these reasons to pinpoint any specific origins of torture, Scott 

does point to developing historical patterns of changes in the reasons for and context 

of its use. This is especially evident it the trend of the practice of torture developing 

from a religious act or initiation rite to a punishment or tool of interrogation.22 Exactly 

how this was executed varied considerably as will be discussed below, but there are 

parallels to be drawn between a variety of civilizations in this evolution of the 

practice. Generally early civilizations used torture, particularly in the context of 

sacrifice23 and also, according to Scott, initiation rites such as genital mutilation,24 

before it spread into early legal systems. Most areas of the world have seen some 

kind of movement from ritual to judicial torture. 

                                                           
21

 Scott G A History of Torture (Senate) 1995 p35 
22

 Ibid p35 
23

 Ibid p36 
24

 Ibid p37 
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(ii) Torture in Ancient Civilisations 

While a multitude of ancient civilizations practiced torture, the methods used to do so 

varied widely. Examples of very early torture, as noted by Scott, included Native 

American practices such as the removal of the victim’s eyes and their replacement 

with hot embers,25 roasting the victim over a fire26 or tying them to a tree and 

removing a limb or piece of flesh each day until their cumulative injuries became 

fatal.27 It is suggested that the motive behind such action was the punishment both of 

members of rival tribes and of European settlers, but also of members of the 

torturer’s own tribe for a variety of minor crimes.28 

   Throughout history, the practice of torture has been incorporated into capital 

punishment, the extreme nature of these punishments may have served as an end in 

itself in order to exact retribution against the offender but would often have been 

motivated by a desire to preserve the authority of the government or sovereign as will 

be discussed in section (b). This was done in order to subject the victim to a painful 

death rather than to coerce them to do or say anything. Possibly the most brutal 

method of execution including the use of torture to be practiced in ancient China was 

ling-chy or ‘Death by the Thousand Cuts’29 This method of subjecting a prisoner to a 

torturous death is described in detail by Scott and entailed a collection of knifes, each 

labelled with the name of a body part. The executioner would select one of these at 

random and use it to cut away this part of the body until death occurred.30 While this 

was intended to be a random selection, it has been suggested that the order of the 

knives used was often determined by secret instructions given to the executioner to 

ensure the desired level of retribution or by the payment of a bribe by the family of 

                                                           
25

 Ibid p41 
26

 Ibid p41 
27

 Ibid p42 
28

 Ibid p37 
29

 Ibid p105 
30

 Ibid p106 
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the victim to allow for a quick and less painful death.31 Another such method of 

employing torture as a means of execution was crucifixion. This method dates back 

thousands of years, at least as far as Biblical times. As Scott notes, the execution of 

Jesus on a cross was probably the most common form of this punishment at that 

time, but that it had also consisted of impalement on a tree trunk.32Other early 

examples of combining torture with the execution of a condemned person included 

the projection of the victim from a height.33 This was practiced in a variety of nations 

including Ancient Greece.34 Another more unusual form of torture involved flaying the 

victim alive, removing the skin from a part of, or all of their body whilst they were still 

alive. While unusual in Europe, this method was commonly used in Turkey.35 

   Peters describes how, in early Roman law, only slaves could be tortured. Initially 

only if they were suspected of a crime, but also later to extract evidence.36 This would 

suggest a greater focus on torture as a tool of the authorities in the discharge of their 

duties rather than a form of suffering to be reserved for culpable parties. Lord Hope, 

however, notes that a slave could never be tortured to extract evidence against their 

master.37 As time went on, freemen also became eligible for torture in cases of 

alleged treason and other serious crimes.38 Peters also observes that, as in Greece, 

there were no legal restrictions on the private torture of slaves in the home, a practice 

continuing until 240CE.39 While it is noted that the principle method of torture used by 

the Romans was the rack,40 other methods were also used. These included various 

                                                           
31

 Ibid p106 
32

 Op cit. Scott p153 
33

 Ibid p186 
34

 Peters E Torture (Blackwell) 1985 p35 
35

 Op cit. Scott p216 
36

 Op cit. Peters p18 
37

 Hope D Torture (2004) 53 ICLQ 807 p810 
38

 Op cit. Peters p18 
39

 Ibid p18 
40

 Ibid p35 
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forms of beating and burning.41 Peters notes that, unlike the Greeks, the Romans 

“...reserved crucifixion for slaves and particularly despicable criminals.”42 This is an 

example of the trend described above, of the expansion of the practice of torture from 

slaves to various increasing classes of criminal. 

(iii) Torture During The Middle Ages 

  In medieval Europe, there is evidence that the use of torture was widespread. One 

of the best known examples of the mass use of torture was what has now become 

known as the Inquisition. This practice seems to have spread from ecclesiastical to 

lay courts in the twelfth century.43 Peters suggests that these origins can be 

explained by the greater use in the religious courts of the doctrine of mala fama44 or 

“bad reputation” of a person and the infamy of certain crimes,45 permitting a judge to 

commence proceedings unilaterally without the necessity of the existence of an 

accuser in a number of circumstances.46 

   From these roots the inquisition developed into a group of sophisticated tribunals 

established pursuant to orders from the Vatican for the purpose of dealing with those 

accused of the crime of heresy, the use of these interrogation bodies being 

specifically sanctioned by Pope Innocent IV in 1252.47 These tribunals tended to 

have their own specific procedures and operated in a manner distinct from any other 

judicial process in Europe at the time.  Lord Hope notes that one of the reasons the 

ecclesiastical authorities may have felt it necessary to resort to torture in dealing with 

alleged heresy were the requirements of the law of evidence at the time.48 In relation 
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to capital crimes, a confession or the testimony of two eye witnesses was required to 

secure a conviction.49 Ironically, a law which should have served to protect those 

accused of such crimes incited the Inquisition to use increasingly disturbing means to 

extract the required confession or testimony from their victims, including potentially 

false evidence. 

   As Peters, notes, there is some considerable discrepancy between the laws 

regulating the conduct of the inquisition and its actual practice.50 While it is true that 

some procedural safeguards were incorporated into the law,51 these had limited 

effect. There are many recorded examples of people, especially on the Iberian 

Peninsula, being subjected to torture on the orders of ecclesiastical courts. Scott 

cites the example of an English man receiving two hundred lashes “through the 

public streets” for his protestant faith,52 and also notes some unique methods of 

torture which were used by the Inquisition. These included such instruments as the 

Virgin Mary, a large, mechanical, moving model of the Virgin Mary which would open 

up and encase the victim, its interior being lined with spikes.53 In some cases the 

device would then drop the victim from a height onto a set of spikes in a room below 

the torture chamber resulting in the victim’s death.54 The naming of these instruments 

indicates their specific use on persons accused of religious offences. Other, more 

common, methods such as the rack were also used.55In these cases the torture 

appears to have been used to protect the Church. This was to be done by the 

elimination and intimidation of any person perceived as an opponent to the 

ecclesiastical authorities in order to preserve their position and to deal with any 

‘heretic’ or group thereof seen to be a danger. 
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   One of the main targets for torture in medieval England, where the effects of the 

inquisition were less severe, were those accused of witchcraft. Not only were such 

people often the victims of persecution by the general public,56 but they also found 

themselves victims of a number of methods of torture reserved specifically for such 

offences, in addition to the employment of many of the other forms of torture in 

common use at that time. Among the most notable of these appears to have been 

the practice of repeatedly pricking a suspect all over their body in order to find an 

area which would not bleed, or the devil’s mark, seen as conclusive evidence of 

guilt.57 The persecution of ‘witches’ is of particular interest as it reveals a different 

motive for torture than those discussed previously. While punishment may have been 

one aim of such cruel treatment, so may the fear of witchcraft among the general 

population, prompting acts of torture as described above.58 

(iv) Judicial Torture 

In the United Kingdom, despite numerous reports of torture taking place throughout 

the middle ages, judicial torture appears to have been most commonly used in the 

sixteenth and seventeenth centuries when, as noted by Scott, it could be ordered by 

the King or the Privy Council.59 Lord Hope notes that the earliest evidence of the 

issue of ‘warrants for torture’ dates back to the mid-sixteenth century, with the earliest 

known warrant for torture dating from 1551 and some evidence of such orders being 

issued by the Privy Council as early as 1540.60 While the English justice system had 

undoubtedly used torture for many centuries prior to this, as described above, this is 

the first example of its authorisation by the express order of a court. While it was still 
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most commonly performed following accusations of witchcraft,61many people were 

subjected to torture for a large number of reasons. 

    Lord Hope notes that the practice of judicial torture in England stopped in 1640, 

when many of the powers of the Privy Council were transferred to lower courts 

unable to issue warrants for torture.62  The practice continued for some time after this 

in Scotland, however, where many people were tortured by authorities keen to stamp 

out political and religious rebellion and induce those allegedly responsible to name 

their accomplices or to implicate specific persons.63 A  common method of doing this 

was the boot, a form of torture in which the victim’s leg would be encased in a metal 

container and a number of long pieces of wood would be forced into the gaps 

between the leg and the edge of the container with a mallet so as to crush the 

victim’s leg.64Lord Hope notes the rumours that King James II of England (VII of 

Scotland) took particular enjoyment in observing the application of this particular form 

of torture.65 Despite any preference the authorities may have had for the use of the 

boot, the rack, the thumbscrews and the witch’s bridle were all used on a regular 

basis.66 It is suggested that another reason for the continued use of torture in 

Scotland may have been the importance attached, in Scots law, to a confession by 

the accused.67 The judicial use of torture in the United Kingdom was ultimately 

outlawed by the passage of the Treason Act of 1709.68 This had the effect of finally 

extending the prohibition of torture across the whole country and all crimes. As 

described above torture had been a commonly used weapon in the political and 

religious conflicts of seventeenth century Britain and seems to have fallen out of use 
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as a result of the relative political stability that would follow the removal of King 

James II of England (VII of Scotland) and the subsequent passage of the Bill of 

Rights in 1688 which prohibited ‘illegall and cruell punishment.’69This serves to 

underline the historical tendency of the authorities to resort to the use of torture to 

preserve their position when their power is challenged, a problem of which any 

attempt to eradicate or prevent torture must take account. 

   The newly formed United Kingdom was not alone in beginning its abolition of 

torture during this period in history. Peters notes a variety of factors common to the 

processes employed by most of the various States which moved to abolish judicial 

torture during the seventeenth century. Most notable of these, is an evolution in the 

legal system, often over a period of several decades.70 Sweden is given as an 

example of this, being the first country to achieve an abolition of torture, with most 

forms of the practice being prohibited in 1734.71 The abolition was not always final 

with Switzerland outlawing torture in 1798, only to reintroduce the practice in 1815.72 

The eventual re-abolition occurred slowly “canton by canton.”73 This led to a situation 

where, by the end of the nineteenth century, most of Europe was free, at least from 

judicially sanctioned torture. 

(v) Historical Methods of Torture 

Possibly the most common form of torture employed throughout history was beating 

or flogging. This method has remained widely practiced and is among the most 

frequently used forms of torture to this day.74 The exact form of the execution of this 

torture, however, has varied greatly over time and between various geographical 
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regions. Scott notes that the practice of flogging offenders dates from the laws of 

Moses of the early Biblical period and has been in common use since.75 It has 

continued to be one of the most frequently used forms of torture well into the 

twentieth century.76 An ancient tool used for the administration of this punishment in 

East Asia, for a wide range of offences, was the bastinado.77 The violent application 

of this device often resulted in the death of the victim.78A notorious instrument 

employed by the British military for the administration of beatings was the cat-o’-nine-

tails, nine whips attached to a single handle, designed to cause its victim 

considerable pain.79 This instrument came into frequent use following the passage of 

the Mutiny Act of 1689 and continued to be employed for over 200 years80 with court-

martials empowered to pass sentences of up to 1000 lashes frequently subjecting 

defendants to several hundred strokes.81 It was not uncommon for victims to die 

shortly after the execution of this form of torture.82Other methods included the use of 

cart whips, which were four to five yards in length and capable of causing extreme 

pain.83While many of the above devices seem to have fallen out of use, beating 

continues to be one of the most commonly used forms of torture in the modern 

world.84 Today it often takes the form of falanga, or the beating of the soles of the 

feet.85  This can cause severe injury and pain.86 Victims are also frequently subjected 

to beatings with electric cables.87 
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   Other methods of torture, used especially during the middle ages, involved the 

subjection of the victim to pain, mutilation or even death by the application of heat. 

Such executions could take the form of burning at stake88 or boiling alive, the latter, 

at least in England, was a common sixteenth century punishment for the crime of 

poisoning.89 Burning at stake, while used in a number of nations especially in 

Western Europe for a variety of crimes was most famously employed on the orders of 

Queen Mary I of England in her persecution of Protestants.90 A less well-known 

method employed during this era involved the victim being placed in a large pan full 

of oil or pitch and fried to death.91 Branding was a non-fatal form of heat related 

torture applied during this period. It, like the methods listed above, was mainly 

intended to act as a punishment rather than an inducement to provide information, 

with different letters or symbols used as branding irons for different offences.92 Scott 

notes that this consisted of a two-fold punishment with the victim being subjected to 

great pain at the point of the execution of the punishment and then the subsequent 

disfigurement and social stigma for the remainder of their life.93 

   Another method of torture common in the middle ages in a number of States was 

the rack, as noted above  this method of torture had been widely and consistently 

used throughout Europe since the Roman times.94 This consisted of two pieces of 

wood. The victim would be attached to one of these by their wrists and to the other 

by their ankles. The two pieces of wood would then be drawn apart, usually by some 

mechanical device connecting them, so as to stretch the victim’s body.95 This had the 
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effect of causing intense pain and damaging the victim’s bones.96 The wounds 

resulting from the application of this form of torture were often treated only for the 

process to be repeated. 97Other forms of torture common in England at this time 

included the thumbscrews. These consisted of rings which were placed around the 

victim’s thumbs and then tightened by means of screws so as to exert extreme 

pressure. 98 It is stated that the pain arising from this form of torture meant that it was 

often effective in procuring information even when other forms had failed.99 Another 

such instrument was the Ducking Stool.100 This took the form of a chair or stool in 

which the victim was restrained. It was attached to a long pole and would be lifted by 

this and the victim would be dipped into a body of water, either until the point of 

drowning was reached or merely as a form of public humiliation.101Another, once 

common, form of torture involved trapping one or more animals, whether they were 

insects, rodents, or even in some cases, a cat in a container on the victim’s bare 

stomach.102 Sometimes heat was used to cause the animal or animals distress and 

increase their capacity to torment the victim.103 This form of torture has been reported 

to have been in use in some States as recently as the 1980s104 

(vi) The Transatlantic Slave Trade 

Probably the main exception to the general use of torture as a punishment or a 

means of maintaining control of a society was its use in the context of slavery, 

especially during the transatlantic slave trade. Those involved in this trade, seen as a 

form of torture in itself, travelled to West Africa where they abducted or ‘bought’ large 
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numbers of innocent people. The victims of the trade were not criminals and did not 

pose any threat to the traders. They were deprived of their liberty purely to create a 

profit. They were then transported to America and the Caribbean where they were 

sold to local plantation owners. 

   The conditions on board the slave ships were appalling. Victims were crammed into 

the hold of the vessel in large numbers, often kept in chains for the duration of the 

voyage. They were given minimal food and disease spread easily between the 

victims. Many did not survive the journey.105 They were treated as a commodity, as 

cargo rather than as human beings.   

   The conditions faced on arrival were equally shocking. In addition to the suffering 

inherent in the removal of the victims’ liberty for reasons unconnected with any 

wrongdoing, their involuntary removal from their community and their transfer to 

another continent, the slaves were forced to work in dreadful conditions for extremely 

long hours, usually running large farms or plantations. Living conditions were often 

extremely poor and discipline was maintained through the use of severe 

punishments.106 These included the use of the cart whip described above as well as 

other forms of beating and the deprivation of food.107 Sexual abuse was also 

common. The victims of the slave trade frequently included young children with any 

children born to slaves destined for a life of slavery themselves. These victims would 

know nothing but forced labour, atrocious conditions and severe punishment. 

   Slavery as a form of torture was arguably unique in its level of cruelty and its 

motivation. The slave trade existed not to punish its victims but to make money for 

the abusers. It also served to deprive its victims of their personhood. They were no 

longer viewed as people but as a commodity. In this respect comparisons may be 
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drawn between this form of torture and the Nazi death camps which will be discussed 

below. This was a form of torture which resulted in the total destruction of its victims.  

(vii) Torture in the Twentieth Century 

The events of the Second World War are widely seen as a major turning point in the 

evolution of international human rights law in the twentieth century.108 The main 

reason for this is the global horror at the atrocities, including torture, committed by 

the Nazi regime of Adolf Hitler in Germany.109 The subsequent legal developments 

are seen mainly as a reaction to the post-war discovery of the death camps in which 

six million people were barbarically slaughtered in a campaign of ethnic cleansing 

accepted to be unique in history.110 This, more than any other event, has shaped 

subsequent international law and politics. It was in its immediate aftermath that the 

United Nations was formed and its Charter adopted. It has had, as described below, 

a guiding influence on a variety of subsequent international human rights treaties 

seeking to prohibit torture. 

   During this period many people were subjected to medical and scientific testing 

against their will. The most notorious example of this is the horrific series of tests 

carried out on holocaust victims by Dr Josef Mengele.111 It is to this that one may be 

able to trace the origins of specific references, in subsequent human rights treaties, 

to the non-consensual use of human subjects in scientific experiments. Despite this, 

however, there are many relatively recent accounts of the forcible non-therapeutic 

administration of drugs being used as a form of torture in a variety of States.112 
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   While forced labour or gulag camps are commonly believed to have existed in the 

Soviet Union long after the Second World War, more recently, many political 

opponents of the Soviet regime were imprisoned in psychiatric hospitals were they 

were subject to mistreatment including beatings and the inappropriate use of forced 

medication.113 The non-therapeutic use of drugs being, as noted above, a form of 

torture seen as particularly abhorrent since its extensive use during the holocaust.     

  While the advances of the twentieth century in the area of human rights are widely 

accepted to include the process of decolonisation and the end of imperialism, these 

developments did not pass without the use of torture, in particular in order to resist 

independence movements. One of the most famous examples of this is, as described 

by Peters, the use of torture against rebels by the French army and colonial police 

forces in Algeria during the 1950’s.114 One suggestion of a positive development, at 

least in attitudes towards torture, it is argued, is the role played by the outrage at 

these incidents in the collapse of the Fourth Republic and the independence of 

Algeria in 1962.115 In addition to violent beatings,116 sexual torture was very 

commonly used in this era.117 Lazreg suggests that a primary reason for this is that 

the French troops taking part in the torture believed that this manner of treatment 

would prove especially traumatic for their Arab victims who they viewed as being 

prudes.118 While the methods of torture used would in all probability cause distress to 

any victim, the idea of targeting members of certain cultures for specific forms of 

torture is highly disturbing and, indeed, similar to the actions of the Nazis the 

previous decade. 
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  Peters suggests that the public reaction may be attributable to the recognition by 

this time of the use of torture in the Third Reich over a decade earlier.119 Lazreg 

notes many similarities between the use of sexual torture by the French forces during 

the Algerian war and that used previously in the Nazi death camps and in the 

psychological motivation behind such actions.120 The motive for such actions, it is 

said, were a combination of power and its effect on the victims,121 an intention to 

bring the war to a swift conclusion,122 and a belief that such extreme actions would 

prove effective in achieving this objective, especially against the particular victims in 

this case.123 

   Torture also became a significant feature of the military dictatorships of South 

America in the second half of the twentieth century.124 Under these regimes in States 

such as Argentina, Chile and Paraguay, it is suggested that torture may have been 

used against the numerous persons who were ‘disappeared’ by the security 

services.125 Other opponents were tortured before being murdered.126  Such 

‘disappearances’ probably followed by torture were also common in other regions of 

the world, including in Morocco, in relation to the Western Sahara conflict. It is feared 

that many of these victims subsequently died as a result of imprisonment in appalling 

conditions.127 

   Torture, however, was also used for other purposes. Especially in Chile, where a 

significant number of people were reportedly arrested and tortured  so that they might 

be released to spread the word of what they had suffered in order to increase public 
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fear of the authorities and further reduce the possibility of dissent.128 This is a 

departure from the more traditional motives of torture, specifically punishment and 

the extraction of information, although it may still have been used for these purposes 

as well. It is, however, consistent with the general historical trend of the use of torture 

for the protection of government or State authority. 

 

 

(viii) The Use of Torture Since World War II 

Today many forms of beating remain common both as a judicial punishment and as 

an extra-judicial form of torture, especially of those in police or military custody.129 A 

common method is falanga or beating the soles of the victim’s feet. This is not, 

however the only method used with beatings with a variety of instruments including 

electric cables remaining common.130 

   Extensive literature has also been published on the global practice of torture since 

the 1980s. While the methods used seem to have changed, Amnesty International 

point to a widespread global practice of torture throughout this period.131 The most 

common methods, as noted above, included beatings and floggings including 

falanga, the beating of the soles of the feet.132 Electrocution was also frequently 

used133 as was deprivation of food.134 There continued to exist some regional 

variations with the military dictatorships of southern South America, especially 

Argentina, Chile, Paraguay and Uruguay, using such methods as the picana eléctrica 
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or electric cattle prod135 or the submarino in which victims were placed up to their 

necks in water with a wet cloth covering their head to hinder breathing136 or their 

head was submerged for a long period of time in a tank which could son some 

occasions have been polluted with human excrement.137 The sexual abuse of 

prisoners has also been widely reported to have been practiced by these regimes.138 

Forms of torture common in China in the 1980s included the use of very tight 

handcuffs over an extended period139 as well as the practice of forcing detainees to 

wear gasmasks in order to hinder breathing.140 Victims were also beaten.141  

   Other global examples of torture from this period include the incarceration of 

prisoners in Mauritania, for example, in solitary confinement without any light in very 

small cells for prolonged periods of time.142 Other common forms of torture practiced 

in recent years include the application of electricity to the body of the victim, including 

the genitals.143 Detainees in many States are also burned with cigarettes144 or 

suspended upside down for extended periods of time.145 

   Psychological torture was also frequently used. This very commonly took the form 

of simulated executions146 or incommunicado detention,147 practices that are still 

prevalent to this day. This could, however take the form of the torture or threats 

against the safety of the children or other relatives of the victim.148 Frequently people 

were ‘disappeared’ either permanently or for prolonged periods, often with their 
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families not being notified of their fate.149 These forms of psychological torture are 

accepted to have just as serious long term consequences as many of the physical 

methods of torture.150 

 

 

(ix)The International Move to Prohibit Torture 

The recent practice of torture is contrary to a growing body of international law 

proscribing it. This has been formed throughout the twentieth century and has 

coincided with the evolution in the concept of human rights over this period. The 

period immediately following the atrocities of the Second World War saw the 

founding of the United Nations in 1945. In 1948 the General Assembly adopted 

Resolution 217A (III)151 containing the Universal Declaration of Human Rights. Article 

5 of the Declaration provides that “No one  shall be subjected to torture or to cruel, 

inhuman or degrading treatment or punishment”152 This is among the first 

suggestions of an international prohibition not just of torture, but also of other related 

conduct, namely cruel, inhuman or degrading treatment or punishment. The 

Declaration was contained in a General Assembly Resolution and is not binding but 

the wide membership of the General Assembly, even at this time, means that it is still 

significant.  

   While the Universal Declaration of Human Rights is not binding, its provisions 

against torture were subsequently included in a variety of international treaties 

creating a formal legal prohibition of torture for their States parties. Article 3 of the 
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Council of Europe’s Convention for the Protection of Human Rights and Fundamental 

Freedoms153 of 1950 uses almost the exact wording of Article 5 of the Universal 

Declaration in providing that “No one shall be subjected to torture or to inhuman or 

degrading treatment or punishment.”154 It is questionable whether the omission of the 

word ‘cruel’ from this prohibition has any significant effect. The European Court of 

Human Rights has subsequently issued judgements providing further details as to 

the exact definition of torture and ‘inhuman or degrading treatment or 

punishment.’(see chapter 2) This basic prohibition has also been used in other 

international treaties. Article 7 the International Covenant on Civil and Political Rights 

of 1966155 uses the exact wording of Article 5 of the Universal Declaration but 

provides also that “...[i]n particular, no one shall be subjected without his free consent 

to medical or scientific experimentation,”156 a form of torture in common use in Nazi 

Germany.157 

   Torture is also prohibited by other regional human rights treaties. Article 5 of the 

African Charter on Human and Peoples’ Rights of 1981158 provides that “Every 

individual shall have the right to the respect of the dignity inherent in a human being 

and to the recognition of his legal status. All forms of exploitation and degradation of 

man particularly slavery, slave trade, torture, cruel, inhuman or degrading 

punishment and treatment shall be prohibited.”159 There are also regional treaties 

specifically addressing the issue of torture such as the Council of Europe’s 

Convention for the Prevention of Torture and Inhuman or Degrading Treatment or 

                                                           
153

 Convention for the Protection of Human Rights and Fundamental Freedoms (adopted 4 November 
1950, in force 3 September 1953) ETS No. 5 
154

 Ibid Article 3 
155

 International Covenant on Civil and Political Rights (adopted 16 December 1966, in force 23 March 
1976) 999 UNTS 171 
156

 Ibid Article 7 
157

 Op cit. Robertson p34 
158

 African Charter on Human and Peoples’ Rights (adopted 27 June 1981, in force 21 October 1986) 
159

 Ibid Article 5 



 37 

Punishment160 which provides for country visits and inspections of detention 

facilities,161 where much of the torture still practiced now occurs. 

   While these international instruments demonstrate a growing and strengthening 

international prohibition of torture and cruel, inhuman or degrading treatment or 

punishment, these concepts are not defined, except by the regional and UN Treaty 

Body  jurisprudence, and all of these treaties have a limited number of State Parties. 

This situation made a truly global prohibition necessary. The United Nations 

Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or 

Punishment162 was adopted in New York on 10 December 1984 and entered into 

force on 26 June 1987. It currently had 163 State Parties,163 making it the first 

codified proscription of torture to have anything approaching a global reach. It also 

seeks, unlike previous treaties to define the concept of torture. Article 1 of the 

Convention states that torture:                                                                    

“...means any act by which severe pain or suffering, whether physical or mental, is 

intentionally inflicted on a person for such purposes as obtaining from him or a third 

person information or a confession, punishing him for an act that he or a third 

person has committed or is suspected of having committed, or intimidating or 

coercing him or a third person, or for any reason based on discrimination of any 

kind, where such pain or suffering is inflicted by or at the instigation of or with the 

consent or acquiescence of a public official or other person acting in an official 

capacity.”164  
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The breadth and appropriateness of this definition will be examined in detail in 

Chapter 2 but should be noted here as a clear prohibition of most, if not all, of the 

acts described in the earlier parts of this section. In addition to banning States from 

engaging in such conduct the provisions of the Convention also require parties to 

actively punish it where it has occurred.165 Article 2 of the Convention requires States 

to take legal measures to prevent torture.166 It also provides that there can be no 

legitimate excuse for its commission,167 not even the order of a superior officer.168 

Article 7 of the Convention requires States in whose jurisdiction a person is believed 

to have committed torture to prosecute or extradite them; wherever in the world the 

torture took place.169 This has the effect of creating universal jurisdiction for the 

punishment of torture. 

    In addition to the prohibition of torture, the Convention also establishes the United 

Nations Committee Against Torture.170 This body receives individual complaints171 

and considers reports from State Parties on their practices and issues observations 

and recommendations as to how a State should act to completely abandon torture.172 

This procedure will be considered in detail in the next chapter and represents an 

extension of the previously existing prohibition of torture to an international regime for 

the policing and governance of State conduct to ensure its eradication. In addition to 

the United Nations Convention, 64 States173 have also ratified the Optional Protocol 

to the Convention which provides for the inspection of detention facilities,174 now the 

most common venue for the commission of torture and other cruel, inhuman or 
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degrading treatment or punishment.175 This regime operates in much the same way 

as the Council of Europe’s Committee for the Prevention of Torture which will also be 

discussed in Chapter 2. 

   The pre-UNCAT international legal framework prohibiting torture, while it also 

proscribed cruel, inhuman and degrading treatment and punishment, set a lower bar 

for this latter category of treatment with the view that, a “special stigma”176 should be 

attached to the practice of torture. While understandable, in singling torture out as 

being among the gravest of crimes, this has allowed States to interpret the concept of 

torture rather creatively in order to avoid such a stigma. An example of this can be 

seen in the case of Ireland v United Kingdom which concerned the five techniques, 

five controversial interrogation methods employed by the British security forces in 

Northern Ireland against suspected republican terrorists.177 These methods included 

practices such as hooding, sleep deprivation, exposure to constant noise for 

prolonged periods and the forced assumption of stress positions for extended periods 

of time.178 They were applied, it is claimed to procure information for the protection of 

national security rather than as a punishment.179 In the resulting legal challenge, the 

European Court of Human Rights rejected arguments put forward by the Irish 

government that these practices amounted to torture and claimed that they were 

merely cruel, inhuman or degrading treatment.180 While this is also prohibited in the 

European Convention, such a judgement may risk encouraging such actions by 

States free from the threat of a finding of torture. The court has, however, taken a 

different view in more recent cases, in Selmouni v France for example the court 

would go on to find that violent treatment of suspects can indeed, amount to 
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torture.181 The change of view was justified on the grounds that the Convention must 

be interpreted in light of the current climate, including post Ireland v United Kingdom 

international instruments prohibiting torture.182 This is a positive development and 

would appear to demonstrate a significant improvement in the prevailing attitudes in 

the area of appropriate interrogation methods and the unacceptability of torture in the 

many years between the two cases moving further towards a globally accepted 

prohibition on the use of such methods.  

   A further example of the evolutive interpretation of the European Convention by the 

Strasbourg Court can be seen in the case of Vinter, Bamber and Moore v United 

Kingdom 183which concerned sentences of life imprisonment without any possibility of 

release and is considered fully in Chapter 6. Here, Ashworth notes, the Grand 

Chamber went further even than the Court had in its earlier judgement in the same 

case184 and significantly further than it had in the cases of James v United 

Kingdom185 and M v Germany.186 The reason given for this was that “[t]he general 

trend, both in Europe and internationally… goes against the current position in 

England and Wales.”187 This is a very useful approach to the interpretation of the 

definition of torture and the scope of Article 3 of the European Convention as it allows 

for development of the law to correspond with the evolution of social norms and 

general understanding of pain and suffering and may prevent States from resisting 

such progress. It may, however, be argued to restrict the scope of the Convention if 

the view is taken that the Court is waiting for the position of States to change over 

time rather than seeking to shape such development in order to enhance the 
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protection of human rights. Here, it may be argued that the Court has struck the 

correct balance in encouraging progress in those States which may be seen as 

having fallen behind without risking alienating larger groups of States in a way which 

may prove damaging to the Convention.  

   Letsas notes that the ‘living instrument’ approach to interpretation of the European 

Convention goes against the traditional originalist approaches to treaty interpretation 

including intentionalism which seeks to examine the intentions of the drafters and 

textualism which focuses on the ordinary meaning of the language of the treaty 

provisions at the time of enactment.188 It is true that the more dynamic approach 

taken in Strasbourg cannot be reconciled with either of these methods although it is 

also noted that the Court has in some cases, such as Golder v United Kingdom189 

sought to examine the “object and purpose”190 of the Convention. This may seem like 

a form of intentionalism, but Letsas notes that it can form the basis for the living 

instrument approach which may cover issues not even envisaged by the drafters if 

one takes an expansive view of the object and purpose of the Convention.191 In the 

case of Golder this involved achieving the objective of protecting the rule of law by 

interpreting the Convention as protecting the right of access to courts192 and in the 

case of torture the objective of protecting citizens from ill-treatment at the hands of 

State officials may similarly be argued to allow for the development in the 

interpretation of the definition of torture described above. Letsas argues that such a 

rejection of originalist interpretation is justified in view of the object of Human Rights 

treaties which is argued to be to “…make states accountable for the violation of some 

moral rights which individuals have against their government.”193  It follows, it is 
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argued, that “the purpose of human rights courts is to develop, through interpretation, 

a moral conception of what these fundamental rights are,”194 such morality being 

informed by the situation and prevailing views of the time. This approach has the 

potential to prove very helpful in the context of the battle against torture as there is 

the potential to bring those States providing less well developed protection into line 

with the majority.  

   There does exist the concern that this may be compromised if the prevailing views 

become less opposed to the use of torture and other ill-treatment in certain cases of 

violations of other provisions of the European Convention, as can be argued to have 

been the case since the terrorist outrages of September 2001 but Elliott notes that 

the Strasbourg Court has subjected the United Kingdom’s anti-terrorism legislation to 

a high level of scrutiny.195 This is supported with the example of the case of A v 

United Kingdom in which it was decided that Part IV of the Anti-terrorism, Crime and 

Security Act 2001 which had provided for the detention without trial of suspected 

terrorists who were not UK nationals, was not necessary in the face of the 

emergency facing the United Kingdom following these attacks. Elliott argues that this 

is significant as “the European Court has in the past adopted a deferential if not 

supine approach when assessing the legality of derogations under Article 15”196 and 

notes the “…traditional reticence [of British judges] whenever the phrase “national 

security is uttered.””197 This would appear to demonstrate the continued underpinning 

of the provisions of the Convention by the Court’s interpretative approach in the face 

of the threats Europe faces in the present climate, although it was suggested that the 
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Strasbourg Court may have been fortified in its conclusion by an earlier declaration of 

incompatibility by the House of Lords under section 4 of the Human Rights act 1998.. 

   In addition to being outlawed by a host of international human rights treaties, 

torture is now almost universally seen as a violation of jus cogens,198 or a peremptory 

norm of international law taking precedence above any diverging treaty or rule of 

custom. Possibly the strongest form of international law, This will be considered 

further in Chapter 2. It should be noted that Article 53 of the Vienna Convention on 

the Law of Treaties199 provides that any treaty will be void if it conflicts with such a 

norm. Merron notes that hierarchies of legal norms are common in national legal 

systems with constitutional provisions routinely taking precedence over ordinary 

laws.200 While recognising jus cogens, Merron notes much disagreement as to what 

is covered and whether this concept should exist, although the example of freedom 

from torture is given as one of the few concrete examples of such a norm.201 This is 

in contrast to the view taken by Cassese, who argues that a “clear understanding” 

exists, at least as to the content of the core jus cogens norms.202 The difficulty it is 

argued, is in monitoring enforcing compliance with these rules. Suggested methods 

of doing this include strengthening the scope of international tribunals and civil 

society.203 Both these solutions require national co-operation, however, and as will be 

discussed in Chapter 5, there is no easy way of securing this. 

   Bianchi takes note of the particular force that human rights issues seem to carry in 

the determination of the existence of such norms and attributes this in part to the 
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extreme moral feelings that these issues invoke in members of the public including 

the academic commentators who, at least in the past, had been the primary source of 

determination of such norms,204 It is observed, however, that the notion of jus 

cogens, may be under threat as a result of international conflict and the war on 

terror.205 The example given is the restrictive interpretation of the definitions of these 

norms, notably the US ‘torture memorandum’ referred to in Chapter 3. This is indeed 

a risk in relation to the issue of torture but one positive aspect of the UN Torture 

Convention is the relatively wide definition in Article 1which serves to minimise this 

risk. Bianchi also expresses concern at “the tendency of some of [jus cogens] most 

fervent supporters to see it everywhere.”206 This may, indeed, be a danger for two 

reasons. Firstly, it serves to undermine in society’s eyes the very special and vitally 

important quality of such norms and secondly, it risks further encouraging those who 

would not recognise them to behave in a manner which is inconsistent with their 

peremptory status and to resist their recognition.  

   In addition to the issues surrounding peremptory norms of jus cogens, Addo and 

Grief discuss the notion of ‘absolute rights’ in the context of Article 3 of the European 

Convention on Human Rights which seeks to prohibit torture and other inhuman or 

degrading treatment or punishment.207 It is noted that the text of Article 3 does not 

claim to be an absolute right but that it has been treated as such as a result of 

Strasbourg jurisprudence (see Chapter 6 for further discussion of this).208 While much 

weight is given to the debate surrounding the difference between torture and 

inhuman or degrading treatment in the Ireland case, it is argued that the Court’s 

method of making rights absolute is vague but that it is of note that no derogations 
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from this Article 3 are permitted by Article 15 of the Convention.209 It is also 

suggested that an absolute right is likely also to be a norm of jus cogens210 and so 

the treatment of Article 3 cases by the Strasbourg Court would seem to support the 

view that the prohibition of torture is such a norm. Consideration is also given to the 

question of whether there is scope for ill-treatment to be justifiable.211 It is pointed out 

that the Court’s stance has been that justifiability may be a consideration in 

determining whether ill-treatment has taken place but that if such a determination is 

made, then there may be no justification for a violation.212 This is a positive approach 

in that it provides for some flexibility within the scope of the absolute right but danger 

lies in assessing this after the fact as the violation may already have occurred and 

cannot be undone. While Addo and Grief note the positive nature of the existence of 

Article 3 as an absolute right, they caution against the threshold being too high, 

something that may since have been addressed, at least to some extent, by 

Selmouni, and warn that in the event of doubt the case of the victim should be 

favoured. 

   The notion that a breach of an absolute right must always be severely punished in 

order to avoid a climate of impunity is questioned by Greer who illustrates these 

arguments using the case of Gafgen v Germany. This case concerned threats to 

torture a suspect in order to induce him to revel the whereabouts of a kidnapped 

child. The officers responsible for the threats were disciplined and given non-

custodial sentences. Here the grand chamber found that such punishments did not 

provide adequate redress and amounted to a violation of Article 3. It is noted that in 

such cases, there is a conflict between the rights of the victim and those of other 
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parties, here an abducted child, who in fact had been murdered, and his parents.213 

In this case it is argued that a moral judgement must be made and that it should be 

appropriate to take into account the pressing need to find an abducted child, who the 

officers in question believed may still have been alive, in determining their sentences 

and that the finding of a violation of Article 3 was inappropriate.214  This point of view 

does not necessarily seem to question the notion of the existence of absolute rights 

as the criticism was not of the fact the officers did face disciplinary action for their 

crimes, but does call for flexibility in their application. 

   This view provoked a response from Smet who constructs a hypothetical scenario 

similar to the ticking time bomb considered in Chapter 2. In Smet’s version the police 

must consider torturing a person to determine the whereabouts of another and 

prevent them from being tortured by an associate of their prisoner, the conflict of a 

negative and a positive obligation.215 The argument is made against the use of 

torture on the basis of a view, similar to the Kantian argument discussed in Chapter 2 

that this would mean using the victim only as a means to rescue the other.216 It is 

noted that there is no easy answer to this problem. This does not, however, mean 

that the positive or the negative obligations under Article 3 should be seen as any 

less than absolute as Smet’s scenario is subject to the same criticisms as outlined by 

Shue in the ticking time bomb situation and discussed in Chapter 2. It is hypothetical 

and unlikely to occur, it is designed to appear to justify torture and it would be 

impossible to be certain that the correct person had been detained. It would be 

unwise, therefore, to consider hypothetical situations as detracting from the Article 3 

prohibition. 
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   This has, however, been questioned, especially since the commission of terrorist 

outrages against the United States on September 11 2001 and the subsequent 

declaration of the ‘War on Terror’. While there remains a significant body of opinion in 

support of the absolute nature of the prohibition, some commentators, and a number 

of governments observe that this may not be compatible with the protection of the 

public from further such attacks. This issue has risen most frequently in the context of 

non-refoulement, where a State has sought to remove an individual believed to 

represent a risk to a State where they would be at risk of treatment which may violate 

the prohibition.  Battjes argues that while the European Court holds that the non-

refoulement provisions of Article 3 of the Convention are absolute, some balancing is 

accepted where a genuine threat is posed.217 Examples given include N v United 

Kingdom218 which concerned a patient suffering from HIV who could be removed 

despite the lower standard of treatment available in Uganda. This case can be 

distinguished, at least to some extent as will be expanded upon in Chapter 6, from 

cases individuals facing torture on their return to another State. Here the conclusion 

is again reached that the Article 3 right is absolute but that a balancing exercise may 

be used in determining the existence of a violation and while some interests may be 

balanced, the finding of a risk of torture is still likely to prove fatal to an attempt to 

extradite.  

    As noted above, while many of the medieval methods of torture have long since 

ceased to be used, the practice does continue. Amnesty International noted the 

continued practice of torture in as many as 132 countries as recently as 2006.219  

This practice appears to be continuing in spite of the development, in the last 
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hundred years of a substantial and growing body of international law requiring the 

cessation of such conduct. The United Nations Committee Against Torture has seen 

no reduction in its workload and continues to make observations of the existence of 

torture in a variety of States.220This can only lead to the inescapable conclusion that 

torture continues to be practiced on a global level by State governments and their 

agents. Its continued use combined with its status as a global practice before the 

existence of any kind of international communication may lead one to realise the 

extent of the challenge facing the international community in securing its eradication. 

(x) Torture Today 

In light of the above, it is possibly surprising that so comprehensive a rejection of 

torture by international law is not universally welcomed. Following the terrorist attacks 

of 11 September 2001, there have been further developments in the public attitude 

towards torture, not all of them positive. One example of a hypothetical situation often 

given in support of the use of torture in counter terrorism operations is the known 

existence of a ‘ticking time bomb’ capable of mass destruction and the certainty, if 

this is ever possible, that the subject of any such treatment is withholding vital 

evidence which may allow this to be neutralised.221 In cases such as this, it is argued 

by some commentators, that torture may be an appropriate means of discovering 

such information in order to save lives.222 Such arguments, however could be viewed 

as flawed as it may never be completely certain that a suspect is withholding 

information and an innocent person could find themselves subject to torture. It also 

fails to consider the notorious unreliability of evidence gained as a result of torture 
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(see below) and the incompatibility of any form of torture with “...the inherent dignity 

of the human person.”223 

   In the face of the terrorist threat, States have once again been accused of seeking 

to interpret creatively the accepted definition of torture in order to allow for the use of 

controversial interrogation methods. The most notorious examples of this being the 

alleged practices of the United States military at the detention camp at Guantanamo 

Bay in Cuba, as well as the directions given by James Bybee in a memorandum 

dated 1 August 2002 which has been read as suggesting the ‘severe’ pain or 

suffering would have to be on the level of “...death, organ failure or serious 

impairment of body functions...” to constitute torture.224 

   Practices alleged to occur in Guantanamo Bay include ‘water boarding’ the pouring 

of water onto the covered face to simulate drowning,225 sleep deprivation and forcing 

detainees to stand for extended periods of time in stress positions.226 It could 

certainly be possible to draw some parallels between such interrogation methods and 

those used in the past during political difficulties in seventeenth century Scotland or 

during the inquisition; even if one concludes that the methods of today are less 

extreme. It is true that those who practice such interrogation techniques are charged 

with defending society from a threat of some magnitude, but equally those who did so 

in the past may well have believed the same thing. The situation in Guantanamo Bay 

has been described by Sayeed as “incredibly complex” as “a political and legal 

phenomena.”227 It is almost certainly true that at least some of the detained 

individuals have been guilty of atrocities and represent a threat to innocent people 

                                                           
223

 Op cit. UNCAT preamble 
224

 Bybee-Gonzales August 1, 2002 Memo Re: Standards of Conduct for Interrogation AKA The 
Torture Memo in Greenberg K The Torture debate in America (Cambridge) 2006 p317 at p321 
225

 Op cit Luban p39 
226

 MacDonald H How to Interrogate Terrorists in Greenberg K The Torture debate in America 
(Cambridge) 2006 p84 
227

 Sayeed S ‘Guantanamo Bay – five Years On JIANL 2007 21(2) 109 ”p109 



 50 

which may itself amount to suffering on a level comparable to that inherent to the 

practice of torture. There may be evidence that some of the individuals pose such a 

threat which cannot, for operational reasons, be tested in a public forum without 

posing a risk to the safety of the general population. Without such an examination, 

however, it is impossible to establish with any certainty that any specific individual 

constitutes such a threat or has been guilty of any wrongdoing and yet they remain 

detained under very severe conditions.  

   It is not only the conditions described above that would amount to the use of 

torture, although some US officials have sought to go yet further and use 

“…scenarios designed to convince the detainee that death or severely painful 

consequences are imminent for him and/or his family.”228 While such actions will 

undoubtedly, as described in Chapter 4, amount to torture or at least to inhuman and 

degrading treatment also prohibited by the Convention, similar issues may also arise 

from the open-ended nature of the detention. In a move described by Sayeed as 

“…one of the cornerstones of Anglo-American law [being] washed away,”229 section 

1005 of the Detainee Treatment Act 2005 (known as the Graham-Levin amendment) 

severely restricted the ability of detainees to bring habeas corpus proceedings to 

challenge their detention.230 This, combined with the absence of any trial amounts to 

potentially indefinite detention, something which itself may be capable of causing the 

level of pain and suffering described in the Convention.231 An additional issue is that 

the Military Commissions Act 2006 draws what Sayeed argues to be a very narrow 

view of torture. This creates the risk that actions contrary to the UN Convention may 

be committed with impunity. 
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   It is also alleged that a variety of States, including the United States, have 

responded to the present terrorist threat by participating in the extraordinary rendition 

of terrorist suspects to States were torture can easily occur.232 While the UN Torture 

Convention prohibits involvement in torture, and requires its punishment, wherever in 

the world it takes place,233 the continued use of torture in a substantial number of 

States throughout the world may allow for this practice to take place with impunity. 

  As noted above in connection to the Ireland v United Kingdom case, ill-treatment 

not amounting to torture may still amount to a violation of the various international 

Conventions, even if this does not give rise to the same international obligations 

which would follow the practice of torture.234 

   Another relevant issue relating to the post September 11 practice of torture is the 

question of the use of evidence obtained by torture, especially where a State does 

not practice torture but shares intelligence with those that do and then uses in 

security operations, or legal proceedings, evidence which has been obtained, or may 

have been obtained through torture. The UN Convention clearly prohibits the use of 

any such evidence;235 clearly in the hope that torture will be used less where there is 

no demand for the evidence that it produces.236 It may, however be argued that it 

would be wrong for States to risk civilian lives by ignoring such evidence where it is 

known to exist and the State has not participated in any way in its procurement. It is 

also questionable what steps a State must take to ascertain whether foreign 

evidence is tainted by torture and how certain of this fact, or otherwise, they must be 
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in deciding whether or not to use such evidence and it is not possible for a State to 

impose its practice on others.237 

    Also, in recent years, the absolute global prohibition of torture, if this is accepted to 

exist, may be seen to conflict with other areas of international law such as the 

doctrine of sovereign immunity. This can be seen in the United Kingdom, in the case 

of Jones v Saudi Arabia238 where an alleged victim of torture was unable to sue for 

damages as the alleged perpetrators were agents of another sovereign State. This 

raises serious questions as to the effectiveness of the prohibition as the UN 

Convention, itself defines torture as an official act and if officials cannot be brought to 

account, then this kind of civil action may be impossible. 

(xi)Conclusion 

In this chapter, it has been observed that torture has been practiced from the earliest 

known human civilizations and has continued to be used throughout history. It is still 

practiced throughout the world to this day. There has, however, been some evolution 

and regional variation in the methods of torture used and the purposes for which it is 

practiced. Torture has been used as a ritual, a punishment, sometimes combined 

with, or as a form of execution, to illicit information for political purposes or for the 

protection of national security, to spread fear among the opponents of various 

regimes and as a tool of gross human rights violations on a massive scale. Domestic 

and international law have made a variety of attempts to restrict or to prohibit torture, 

ranging from the prohibition of certain acts in ancient times to the banning of the 

practice in certain States more recently. Following the atrocities of the Second World 

War and the subsequent founding of the United Nations, a variety of regional and 
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international treaties now ban the practice of torture, including the United Nations 

Convention Against Torture and other Cruel, Inhuman and Degrading Treatment or 

Punishment of 1984 which was adopted to address this specific issue. It is also 

contrary to customary international law and jus cogens. Torture has continued to be 

practiced, however, both for political purposes in certain States as was the case 

before but also, especially since the terrorist attacks of 11 September 2001, for the 

protection of national security by a range of States. In view of this it is questionable 

whether the practice of torture will ever be completely eradicated. This would, 

however, be the only acceptable outcome for all the reasons set out in the preamble 

to the UN Torture Convention, especially “...the inherent dignity of the human 

person,”239 and this must be the aim of the United Nations and of the international 

community. It will be necessary, therefore, to examine the prevention of torture which 

will be dealt with in Chapter 4. 
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Chapter 2 

The Philosophy of Torture and its Prohibition 

This section will seek to examine the philosophy behind the practice of torture. It will 

attempt to explain the reasons for which people have, throughout history, chosen to 

employ torture against others, the circumstances in which this has happened, the 

way in which torture works and the unique and terrible consequences that this 

practice can have for its victims. It will also seek to examine the philosophical 

reasoning behind some of the arguments used in the current debates relating to 

torture. In addition to a theoretical examination of the concept of torture it will also be 

necessary to examine some theoretical approaches to compliance in international 

law in order to provide a background against which to assess the United Kingdom’s 

fulfilment of its obligations.  

(i) Ancient Philosophy 

Even in ancient times, philosophers considered the appropriateness of the way in 

which States treat their citizens. Much of this focused on the concept of punishment, 

now seen as one of the main motivations for torture. Aristotle outlined the importance 

of just punishments. One aspect of this was that a punishment was just only so long 

as it was necessary.240 This suggests some disapproval of excessive punishments 

which may amount to torture, in writing about the execution of punishments Aristotle 

refers to the imposition of fines and to imprisonment but not to corporal 

punishment,241 and of any unnecessary punishments. It is noted that those charged 

with the enforcement of punishments are likely to become unpopular and that such a 

task needs to be undertaken by a well managed office.242 Aristotle also cites the 
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practice of tyrants persecuting their rivals by cruel methods as a major cause of 

revolution.243 While this would suggest disapproval of the use of torture, it remained 

common throughout this period as is discussed in the previous section.  

   In the period following this work, there was relatively little philosophical material 

published with the majority of mainstream thought focusing on religion. This was also 

the principal motivation for torture with the inquisitorial courts of Continental Europe 

punishing as heresy any public conduct seen to constitute a challenge to the Church. 

(see previous section) Torture has, however, been approached differently and more 

specifically by more recent philosophers. 

(ii) Hobbes 

In ‘Leviathan,’ Hobbes sees punishment, including acts which might be described as 

torture, as “...an Evill inflicted by publique Authority, on him that hath done, or omitted 

that which is Judged by the same Authority to be a Transgression of the Law; to the 

end that the will of men may thereby be better disposed to obedience.”244 This is 

consistent with the theme of this work advocating the obedience of the subjects to 

the sovereign.245 Hobbes is very clear that only the sovereign should have the right to 

authorise or carry out such acts. Where they are committed otherwise, they would 

constitute a hostile act.246 Hobbes foresees the use of corporal247 and capital 

punishment “...either simply, or with torment”248 on individuals by public authorities to 

achieve the aim of rendering the population better disposed to obedience. Such a 

power would not, however, be unlimited and should under no circumstances be 

applied to innocent subjects. Such use of these powers is “...against the Law of 
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Nature.”249 One of the arguments used against the use of torture and other 

punishments of the innocent is that this will be of no benefit to the Commonwealth.250 

This raises the issue of the commission of torture as a method of spreading fear 

amongst the population. This was practiced widely by, for example, the Pinochet 

regime (see previous section) largely because it was seen as being of a benefit to the 

State and likely to render the population ‘better disposed to obedience,’ the very aim 

of punishment as defined by Hobbes. 

   While Hobbes foresees the use of punishments which would amount to torture, he 

condemns the use of torture as a tool in interrogation. It is argued that such a 

practice is of little or no benefit in the search for the truth as “...what is in that case 

confessed, tendeth to the ease of him that is Tortured; not to the informing of the 

Torturers:... for whether he deliver himself by true, or false Accusation, he does it by 

the Right of preserving his own life.”251 This is consistent with the commonly-held 

modern view that evidence gained through torture is inevitably unreliable as a victim 

will act with the aim only of ending their suffering and may tell the perpetrators what 

they wish to hear whether or not this is the truth. This assertion by Hobbes is, 

however, unusual as it is contrary to the majority of the practice at the time. 

Leviathan was published in 1651252 when judicial torture had until recently been 

widely used, especially in Scotland as described in the previous section.  

   While one may read this as condemning the use of torture to exact information 

under any circumstances, Hobbes’ remarks seem especially directed at the use of 

torture with the intention of producing evidence which might later be used in court. 

This work is silent on the ‘ticking bomb’ question, not applicable at the time, where 

the intention is to prevent damage to the State and its population rather than to bring 
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a criminal trial. It may be possible, given the themes of the work, the good of the 

Commonwealth and obedience to the sovereign, to suggest that a different view may 

have been offered had Hobbes foreseen such a situation. This may, however, have 

been unlikely as much of Hobbes’ criticism of torture centres around the unreliability 

of the evidence it produces.  

   Hobbes was also of the view that certain evidence from, for example, a father, wife 

or benefactor253 should, if not willingly given, be “...praesumed to be corrupted by 

Nature” and therefore inadmissible. This, again, would represent a comprehensive 

safeguard at the time and a statement on the unreliability of torture evidence. While 

torture, as has been described in the previous section, has been practiced for a 

variety of motives, Hobbes draws a distinction between these accepting the practice 

as a means of punishment while condemning it as an unreliable interrogation tool.   

(iii) Social Contractarian Theories relating to Torture 

The theory of the social contract is based around the premise that society should be 

governed by a set of rules acceptable to all of its members and to which everyone 

should be able to freely agree.254 It would seem unlikely that such a rule would allow 

for the use of torture for the purposes of the interrogation of people who may be 

innocent, although is less clear what view supporters of such a theory may take on 

the use of torture as a punishment.  This is not easily answered with different social 

contract theorists supporting very different levels of sovereign power over individual 

citizens.  

   Rousseau argues that the State or the City “...must have at its disposition a power 

of compulsion covering the whole field of its operations in order that it may be in a 

position to shift and adjust each single part in a way that shall be most beneficial to 
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the whole.”255 It is however argued that individuals do have natural rights to which 

they are entitled to benefit.256 This does not detract from the substantial powers such 

a system would afford to the sovereign. Rousseau suggests that citizens of a State 

should be prepared to die if the sovereign judges this beneficial to the State as a 

whole, as they have previously lived by and benefited from such a system.257 As to 

the question of how such a rule would apply to the commission of torture, any attitude 

placing such high importance on the benefit of the State as a whole might be read as 

demonstrating some sympathy for the use of torture in a modern ‘ticking bomb’ 

situation. Here it may be argued to be convenient to the State for one individual to 

suffer only to the extent required for them to surrender their information and to save 

the lives of the whole of the population. While there is little specific reference to the 

practice of torture in this essay, it is noted that one of the main forms of torture at the 

time, criminal punishments, should be little used if such a form of government were to 

be applied as this would, if well-run, result in fewer criminals.258 The idea of replacing 

punishment with ‘discipline’ would later be considered by Foucault. 

   It is also noted in the context of the death penalty that “...the evil-doer who attacks 

the fabric of social right becomes, by reason of his crime, a rebel and a traitor to his 

country. By violating its laws he ceases to be a member of it, and may almost be said 

to have made war upon it.”259 While this statement is made with reference to the 

death penalty, remarkably similar language has since been used in attempts to justify 

treatment of al Qaeda suspects which may not conform to international law and may 

well be seen as amounting to torture. (see below)   
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   In his Second Treatise of Government, Locke takes an arguably opposing view, 

drawing a distinction between two possible situations in which society may exist. In 

the State of Nature, all people exist in the state they are naturally in.260 This, 

according to Locke is a state of perfect freedom and equality in which no person has 

more jurisdiction or power than any other.261 The laws governing people in this 

situation are to be those of nature. Under the Laws of Nature, it is argued, every man 

has the right to punish anybody who transgresses such laws and “...declares himself 

to live by another rule than that of reason and common equity.”262 This right must be 

granted to all persons in order to preserve the state of equality which forms the basis 

of the State of Nature.263 While afforded to everyone, this right is not unlimited. 

People who would exercise such a right are not to treat the criminal “...according to 

the passionate heats, or boundless extravagancy of [their] own will,”264 but must 

instead, only “...retribute to him, so far as calm reason and conscience dictates, what 

is proportionate to his transgression, which is so much as may serve for reparation 

and restraint.”265 Such a rule seems designed to prevent the kind of cruel and 

excessive punishments which were common in much of western Europe until the 

eighteenth century but many of the most barbaric examples of corporal and capital 

punishment at the time were, to an extent, tailored to fit the crime suggesting those 

who ordered them believed them to satisfy this very requirement. It is also highly 

questionable, where such ‘heats and extravagancy’ exist, that these will not be 

followed and that people will feel themselves bound by such a rule.    

   Locke suggests that a different set of rules should apply in a State of War. In this 

State, there exists a presumption that a person who will seek to take away any 
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aspect of another’s freedom will take everything else.266 In such a situation, therefore 

excessive punishment becomes acceptable so as to protect the person executing the 

punishment from future danger. It is suggested that it becomes legitimate, for 

example, to kill a thief who, has not caused injury and poses no physical threat.267 

Locke does not refer, however, to other non-lethal measures such as the use of 

torture which may be seen as unnecessary once a person constituting such a threat 

has been subdued. Indeed, Locke refers only to the ‘destruction’ of one’s enemy in a 

state of “...enmity, malice, violence and mutual destruction.”268 

   The apparent differences between the views of Rousseau and Locke may be 

explained by the possibility that they take a different approach to the social contract 

with Locke favouring a contract between the members of society which all may agree 

to and Rousseau describing a contract between a sovereign government and its 

citizens.269 

(iv) Torture and Kantian Theory 

One of the main themes in the work of Kant is that humanity exists as an end in itself. 

It is from this conception that it is possible to derive one of the major Kantian 

principles: “So act that you use humanity, whether in your own person or in the 

person of any other, always at the same time as an end, never merely as a 

means.”270 This means that people should never use each other merely as a means 

to an end. This is one of the earliest philosophical views applicable to torture to place 

such focus on the concept of humanity, it is suggested that it is this ability to exist as 

an end rather than a means to an end that distinguishes humanity from animals.271 
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An affront to this principle would clearly offend the humanity of the victim. Guyer 

notes that full respect for this principle would impose considerable constraints on 

one’s own freedom and that certain breaches of it may be seen as warranting a 

punishment that would restrict a person’s freedom and thus offend their humanity.272 

This may limit the application of the approach and provide more scope for the use of 

torture. 

   In the context of torture, this would suggest some disapproval of the use of the 

practice in order to extract information as such an act violates the human dignity of 

the victim purely for the advancement of the purposes of the torturer.  The victim is 

being used as a means to the end of procuring information. Shue argues that the use 

of torture for the purposes of spreading fear among the population would also 

constitute a violation of this approach, using the victim as a means to the end of 

controlling others.273 The application of this principle may not, it would seem, 

preclude the use of torture in the course of punishment. It may, however, be argued 

that this would depend upon the motive of the punishment. If one takes the view that 

would later be discussed by Foucault, (see below) that punishment is a means of re-

establishing sovereign power, such torture could easily be seen as using its victim as 

a means to an end. It is much more difficult to speculate how such a principle may 

apply where the aim is the preservation of the existence of others, an end itself, in a 

‘ticking bomb’ situation. Here the authorities may be forced to balance the end of one 

person’s existence with that of another as Guyer describes.  
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(v) Torture and Marxist Theory 

The role of the State is one of the central themes of Marxist philosophy.  The 

Fundamentals of Marxist-Leninist Philosophy 274 suggests that previous ‘bourgeois’ 

philosophy had sought to remove any conflict between the individual and society by 

making one superior to the other, the views of Hobbes are cited as evidence of this.  

Marxism, however, argues that it is, the situation arising from the bourgeois 

ownership of private property which is the ultimate cause of tensions between society 

and the individuals who form it.  This is significant as it is just these conflicts which 

are likely to result in the practice of torture. It obviously goes against the interest of 

any individual to be tortured, but some argue that, in certain circumstances it may be 

in the interests of society that one individual is subjected to torture if the results 

benefit the whole of the population. The ‘ticking bomb’ is the most obvious example 

of this. The link to the private ownership of property would seem to suggest that such 

conflicts would not exist if this were to be abolished and that it would ultimately cease 

to be in the State’s interests to torture individuals. As described in the previous 

section, the practice of torture in States employing such a system may suggest that 

this is not necessarily the case. 

   Marxist philosophy does raise objections to the practice of inflicting suffering on 

human beings. ‘Marxist-Leninist Philosophy’ condemns the impact the operation of 

capitalist systems has on the working classes.  It “...crushed their intellectual 

energies and abilities.”275  This condemnation, however, relates to the oppression of 

a class of people on a systematic basis and does not necessarily mean that the 

torture of a small number of individuals would draw the same level of criticism. 
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   Interestingly, as is noted by Garaudy, Marx had strongly criticised the State, the 

body whose organs are likely to be involved in the commission of torture. It was 

condemned as being a creation of the bourgeois 

 “...in order to guarantee the class interests of the capitalist class against the 

feudal and against the have-nots.”276   

If one accepts that this is the case Marxism may be seen as being critical of much of 

the torture described in the previous section, especially that designed to preserve the 

regime of certain States. Garaudy also quotes Marx’s view that freedom requires the 

conversion of a State “...from an organ standing above society to one completely 

subordinated to it.”277  This supports the view that the individual’s interests must be 

balanced with those of the society rather than those of the State. One must, therefore 

ask, can a society engage in torture? Any organised practice of torture by those in 

authority could surely be seen as symptomatic of Statehood and would represent the 

oppression of its victims in the manner that was so abhorrent to the Marxists when 

directed at the working classes. It must also be noted, however, that many States 

supposedly based on this philosophy could not be argued to be subordinate to 

society. 

(vi) Foucault 

In ‘Discipline and Punish’, Foucault explores in detail the philosophy behind the use 

of torture, especially in the context of punishment and seeks to philosophically 

explain the development, over time of these practices as well as the increases and 

decreases in their use. Foucault notes that punishment has evolved from a public 

spectacle to a process conducted largely in secret and behind closed doors. He 

focuses on the gradual move from public and corporal punishments, often involving 
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torture, common before the nineteenth century as described in the previous section, 

to the common use of imprisonment as a punishment.  

   Foucault notes that much of the use of torture as a punishment was driven by a 

desire for retribution. It revolved around the idea of making the punishment fit the 

crime and the conception that justice was served by subjecting the victim to the same 

ordeal they had unleashed upon another person or on society as a whole.278 

Punishments were made to fit the crime in a variety of bizarre ways. Foucault refers 

to cases of crimes being re-enacted in front of the public to discharge this aim with 

the victim often tortured or executed with the same instruments used in the 

commission of the original offence.279 Such punishments often displayed a higher 

level of cruelty than the crime with an increased degree of violence. In some cases 

additional forms of torture not involved in the crime, including amputation, were 

added to the punishment.280 

   Foucault writes extensively on the use of punishment so extreme that they may 

amount to torture. The point is made that such brutal treatment is often used in the 

context of a criminal punishment as the law represents the sovereign and a 

transgression of the law may be seen as an attack on the sovereign.281 Crime is seen 

as “...an affront to [the] very person”282 of the sovereign and the punishment must 

serve, at least in part, as revenge for this. Public punishments, therefore, constitute a 

‘ritual’ restoration the dignity of the sovereign and expression of the extent of their 

power.283 The execution of the sentence had to clearly demonstrate the superiority of 

the sovereign over everyone else, especially the condemned criminal and it was 

through the body of the criminal that this power and superiority were expressed. It is 
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for this reason that punishments used a level of torture completely out of proportion 

to the crime committed. The sovereign had to demonstrate that their power was 

significantly greater than that of the criminal or their crime. 

   It is suggested that the gradual replacement of public punishments, which would 

have satisfied the definition of torture set out in the previous chapter, with such 

penalties as imprisonment and the use of torture ‘behind closed doors’, has to do 

with the nature of the deterrent. It is argued that “...it is the certainty of being 

punished and not the horrifying spectacle of punishment that must discourage 

crime”284  The punishment of the victim was no longer seen as a great ceremony but 

as a necessary and undesirable requirement of the wider system requiring it be 

shielded from the public gaze.285 This relates to the increased focus on the 

conviction. “It is ugly to be punishable, but there is no glory in punishing.”286 

Punishment was often carried out by entities separate to the courts so as to protect 

the administration of justice from having to dirty its hands through the use of 

punishment.287 An example used repeatedly by Foucault of this shielding of 

punishment from the public view involved the replacement of the public chain gangs 

used to transport prisoners in France with inconspicuous and enclosed carriages.288 

Punishment was no longer a glorious means of expressing the power of the 

sovereign but a reprehensible necessity in a society governed by the rule of law.  

   Foucault also seeks to explain the decline in the use of torture throughout the 

nineteenth century described in the previous section with the suggestion that the 

target of the punishment had changed. It was no longer the intention of the justice 
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system to punish the body of the victim but to punish their soul.289 Foucault concedes 

that many modern forms of punishment including, imprisonment, community or prison 

work or deportation do act on the body by confining, moving or regulating it. It is 

argued, however, that such punishments use the body only as an intermediary to 

reach the soul, the true object of the punishment.290 With a change in the target of 

the punishment also came a change in its aim. It no longer existed just to destroy and 

to demonstrate the sovereign power, but also to manipulate and discipline the victim, 

to turn them into something else, something more acceptable to society.291 

   Much of the above relates to the pattern noted by Foucault of the replacement of 

torture and public and corporal punishments with imprisonment for a large proportion 

of offenders. This was, it is argued, the result of a shift in emphasis from the 

expression or preservation of the power of the sovereign through the damage or 

destruction of the criminal to the expression of such power through the use of 

disciplinary regimes to control and to modify their conduct, thought and, indeed, their 

very being. The objective was to control the victim rather than to inflict upon them the 

pain or suffering which would be recognised as constituting torture.292 Even in cases 

of the application of capital punishment, where such a level of control was clearly not 

the object, Foucault notes the movement towards more humane methods of 

execution over this period. The introduction of the guillotine in France is cited as an 

example of the execution of capital punishment involving the minimum interaction 

between the executioner and the victim, achieving its aim with the smallest possible 

amount of action upon the body.293 The absence of pain from the procedure is seen 

as significant as the sentence is one of death and of death alone without the addition 

                                                           
289

 Ibid p11/16 
290

 Ibid p11/16 
291

 Ibid p233 
292

 Ibid p233 
293

 Ibid p13 



 67 

of any other form of suffering that may have been deliberate or incidental in a painful 

or humiliating execution.294 Foucault notes that such an execution takes life “...just as 

prison deprives of liberty of a fine reduces wealth.”295 It was also noted that such an 

execution was seen as being less shaming for the victim’s family. This form of swift 

death by machine reaffirming the new-found desire of the State to distance itself from 

the act of punishment.  

   Such a situation would certainly reduce the incentive to commit torture for the 

purposes of punishment but would do little to prevent its use as a means of procuring 

information. This practice is also explored by Foucault, especially in the context of 

medieval Europe. Interrogation torture largely related to the historical importance, 

especially in Continental Europe as described in the previous section, of the 

confession of the accused.296 This, it was argued, was not only necessary for legal 

reasons but also prevented the authorities from being forced to gather further 

information, affirmed that the torture had been a ‘victory’ over the accused by the 

sovereign and ensured that their act was publicly acknowledged as opposed to 

quietly punished.297 The importance of such evidence in any criminal proceedings led 

to the widespread use of judicial torture. Foucault notes that this practice was aimed 

at the extraction of information and was regulated,298 there were legal limits to the 

levels of torture that could be used. Certain victims, for example, were only shown 

the instruments which would not then be used.299 It was also used to supplement 

what were sometimes seen as insufficient penalties available to the courts for some 

crimes.300 It is also noted that the failure of torture was not necessarily seen as proof 

of innocence and an investigation could continue once torture had failed to produce 
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the required confession.301 There was often little hesitation in the employment of 

torture against those who may have been innocent. It is suggested that the view was 

taken that “...if the patient is guilty, the pains that it imposes are not unjust; but it is 

also a mark of exculpation if he is innocent.”302 This may well have been seen, in the 

past, as being the case but it is unlikely that this remains so when torture is practiced 

today. Foucault notes that modern torture is more likely to take the form of a “...way 

of obtaining the truth at all costs,”303 if the information sought is indeed the truth, than 

of an integral part of the justice system as had previously been the case. Some 

writers such as Hutson disagree with the assertion that a public punishment always 

followed private judicial torture, pointing to the English jury system of open trials.304 

Many of the motives behind the torture were, however the same across Europe. 

(vii) Theories relating to the Need to Control Crime 

One of the main motivations behind the use of torture has been the desire to ensure 

the protection or the public from perceived threats. One anonymous pamphlet dated 

1701 entitled Hanging, Not Punishment Enough, for Murtherers, High-way Men, and 

House-Breakers305 expressed grave concern at: 

 “…the Lamentable Increase of High-way-Men, and House-Breakers among us; 

and this, tho’ the Government has vigerously set it self against them, by pardoning 

but very Few, and that divers Laws have been Enacted to supress them.”  

The pamphlet goes on to argue that the prescribed penalty for these offenders at the 

time, execution by hanging, was failing to deter them as they were argued not to fear 

death but to go to the gallows only for more criminals to replace them resulting in 
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numerous deaths without any beneficial effect on public safety.306 The solution 

proposed is extreme; 

“…if Hanging will not restrain them, Hanging them in Chains, and Starving them 

[similar to crucifixion], or (if Murtherers and Robbers at the same time, or Night-

incendiaries) breaking them on the Wheel, or Whipping them to Death, a Roman 

Punishment should.”307 

It cannot be doubted that this chilling suggestion was primarily intended as a means 

of protecting the law-abiding public but other arguments were also made. It is 

suggested in fact that the deterrent effect of such treatment may be “…the means of 

preserving great numbers of them, who now yearly by an easie Death are taken off at 

the Gallows.”308 The suggestion here is that by providing for such punishments and 

using them where the requirements are met, it may be possible to deter many 

individuals from committing crimes which would otherwise have resulted in their 

relatively quick execution by hanging and save many lives. This theory has not been 

fully tested as the suggested reforms were not enacted and the deterrent value or 

otherwise of very severe punishments, especially the death penalty, continues to be 

debated to this day. 

(viii) Recent Anti-Torture Theories 

In addition to the earlier work focusing, for example, on the social contract, there 

have been many recent developments in the area of legal philosophy relating to 

torture. Many of these arise from the post September 11 debates surrounding the 

acceptability or otherwise of the use of torture against terrorist suspects or those who 

are believed to possess information capable of preventing a potential attack. The 
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possibility of such torture is condemned by writers such as Waldron.309 While 

Waldron accepts that, legally, it would be possible for the American government to 

sanction torture, although this would mean changing the law, he argues that this 

would not be desirable due to the particular status of the prohibition in the legal and 

social framework of the United States and many other Nations. It is stated that this 

prohibition exists as a ‘legal archetype.’ A Legal Archetype being defined as a norm 

on which substantial areas of the law, whether directly or indirectly, are based and 

depend. Such an archetype has a ‘gravitational force’ that supports the surrounding 

legal framework and holds the system together.310  

   It is argued that the interference with such an archetype would lead to the 

questioning of the prohibition of a variety of actions which may appear less serious 

than torture but may be related to it and be described as brutal,311 acts which may 

now be described as cruel, inhuman or degrading treatment or punishment. This 

suggests that the prohibition of torture has formed, or at least is seen to have formed, 

such an integral part of the legal system that its removal or dilution would jeopardise 

the existence of the entire climate, described by Foucault, in which punishments are 

carried out humanely.  

   This argument very much follows on from Foucault’s account of the historical 

evolution of the nature and purpose of punishment. Waldron argues that the 

prohibition of torture is archetypal of the principal of the humanity of law, that “[l]aw 

does not rule through abject fear and terror, or by breaking the will of those whom it 

confronts. If law is forceful or coercive, it gets its way by nonbrutal methods which 

respect rather than mutilate the dignity and agency of those who are its subjects.”312 
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It is stated that even where the law seeks to punish or to control, this must be done 

with respect to human dignity and without brutality. People must not be “...treated as 

bodies to be manipulated,”313 an idea that would seem to progress beyond Foucault’s 

view on the moderation of State power. Force, it is argued need not result in “...the 

sort of savage breaking of the will that is the aim of torture...”314 The key element of 

this is the effect torture has on its victim and their human dignity. Indeed, the 

existence of the prohibition as a legal archetype stems from and is secondary to the 

unique and appalling nature of torture and the effect of this practice on its victims.315 

   Other commentators such as Shue attempt to discuss the unique nature of torture 

as an unjustifiable act. They seek to dismiss suggestions that a legal system which 

permits killing, even under the most limited of circumstances can also permit torture 

without further jeopardising its moral status. These suggestions are based on the 

acceptance that torture entails the partial destruction of a human being, killing 

resulting in their total destruction.316 It is argued that torture is, as a practice, distinct 

from killing in combat as a result of the defencelessness of its victims.317 Killing is 

only permitted in such contexts as self-defence or the killing of a member of a 

particular armed force, it is in essence a ‘fair fight’.318 In the case of torture, however 

the perpetrator has absolute power over the victim who has no means of fighting 

back or halting their suffering and is in no way a threat to their tormentor.319 Shue 

does acknowledge situations where the victim does have the power to bring an end 

to the torture by, for example, giving the torturer the information they request.320 Such 

torture may not prove reliable as a person with strength or commitment to their cause 
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may accept the continuation of the torture rather than submit to the demands of the 

torturers if these were unacceptable to them.321 It is also argued that the victims of 

such torture cannot truly be described as having a means of defence. One reason for 

this is that a torturer can never be certain of what their victim does and does not 

know. It is very difficult, if not impossible, for such a victim to prove their ignorance of 

the facts the torturer wishes to discover and as Shue observes, victims need “...an 

escape not only from beatings for what they know but also from beatings for what 

they do not know.”322 It is also argued that even if one discounts these problems, a 

victim of such torture does not have a means of defence as their only way out would 

be to commit an act of betrayal to their cause which cannot be described as an 

escape as it would involve the victim being forced to surrender their principles and 

values.323 

   Shue draws a distinction between the practices of ‘terroristic torture’ used not to 

damage or influence its victims, (although it almost always has this effect) but to 

scare the wider public and ‘interrogational torture’ aimed at extracting this 

information. He argues, however, that both of these are unacceptable. Terroristic 

torture would only be morally justifiable in order to accomplish a clearly stated and 

‘supremely important’ aim. It must be the least harmful means of achieving this aim 

and must be halted as soon as such an aim is achieved.324 Shue argues that it is 

difficult to imagine an aim of such importance as to justify the use of terroristic torture, 

especially where this form of torture is the least harmful means of addressing the 
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aim.325 He also notes the lack of historical precedent for States unilaterally halting the 

practice when they achieve stability, arguing that it becomes entrenched.326  

   While Shue accepts the possibility that, in a few cases, the harm associated with 

interrogational torture may be outweighed by that which it could prevent, the ‘ticking 

bomb’ situation, he urges caution. Aside from the arguments discussed above 

relating to the certainty of what the victim does or does not know, one must consider 

also the threat that the use of torture would “breach the dam” and allow for the more 

extensive use of torture in the future.327 It is also suggested that the example 

commonly used of the ‘ticking bomb’ scenario is specifically tailored to lead a reader 

to support the use of torture.328 Such a situation would never arise. There would 

always be some question relating to the identity of the culprit or the nature of the 

device making torture unjustifiable for the reasons described above.329 There would 

be danger, therefore, in taking the view that the prohibition of torture should be 

anything less than absolute based on this kind of hypothetical situation. 

(ix) Torture and Contemporary Feminist Theory 

The issue of torture has also been explored by contemporary feminist philosophers 

such as Adriana Cavarerro. Cavarerro, like Shue, is especially concerned by the 

state of helplessness of the victims of the practice of torture. She focuses on 

examples of torture from recent history, especially during the holocaust and, more 

recently, the situation in Abu Ghraib Prison in Iraq. In the case of Abu Ghraib, 

Cavarerro focuses on the highly sexualised nature of the forms of torture used by the 

female torturers against the male detainees. It is also suggested that this form of 

torture would have had a disproportionately damaging impact on its victims as it had 
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been targeted to be especially offensive to the perpetrators’ view of  the Arab 

culture.330 Other commentators such as Lazreg have suggested that this element 

was also present in the use of sexual torture by the French military against those 

involved with the independence movement in Algeria.331 Much is made in this 

connection of the infamous photographs taken of the Abu Ghraib torture. While 

committed in private, Cavarerro suggests that much of it may have been directed 

towards the camera with the documentation of the sexual humiliation of the victims 

being a part of the torture itself, along with the threat of the resulting photographs 

being shown to their families.332 Cavarerro even goes so far as to suggest that the 

trend described by Foucault of the increased concealment of torture is beginning to 

be undone as a result of the arrival of the internet, capable of bringing the 

commission of torture to a global audience.333 Cavarerro uses the existence of this 

kind of abuse to attack the West for hypocrisy in relation to violence, claiming it 

critically condemns reported acts of violence or torture elsewhere in the world while 

itself committing such acts for its own purposes.334 Cavarerro notes the difference in 

the reaction of the West to the female torturers who provoked considerably more 

shock than their male counterparts. This has led to feminist criticism of a system that 

has only recently given women access to the public bodies which have always been 

the main perpetrators of torture and still subjects them to increased condemnation 

when such acts then occur.335 

   The Nazi death camps were, it is argued, a development that built on and 

exceeded all forms of torture which had gone before due to their absolute destruction 

of their victims and their uniquely horrendous purpose. Their aim was not to dominate 
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or control their victims as human beings but to render them superfluous as human 

beings,336 a concept previously considered by Hannah Arendt. The camps were 

notable, not just for the horrendous scale on which they brought death, but also for 

the manner in which they did so and their shocking abilities to kill many aspects of 

their victims before their eventual physical death.337 

(x) The Impact of the Holocaust on Theories relating to Torture 

The examination of the effects of the concentration camps on their victims was also 

undertaken by Giorgio Agamben. Agamben, like Cavarerro, discusses the concept of 

the ‘Musselmann,’ which is defined as the “...untestifiable, that to which no one has 

borne witness”338 It is suggested that “Auschwitz is the site of an experiment 

unthought today, an experiment beyond life and death in which the Jew is 

transformed into a Musselman and the human being into a non-human”339The 

experience of the untestifiable being the aspect of the torture having the greatest 

impact on the surviving victim. A comparison can be made to the person described 

by Cavarerro, and originally Primo Levi, as having “seen the gorgon”340 or having 

viewed the worst of all the horrors and having survived. Such a person may, it is 

suggested, be altered and Agamben, notes that it may only be becoming visible now, 

many years after the atrocities.341 The analogy of ‘having seen the gorgon’ is also 

used by Agamben.342 It relates to the Greek myth of the gorgon whose gaze would 

inevitably result in death.343 While this form of torture was not always instantly fatal, it 

is suggested that it had the effect of turning its victims into Musselmen or 

dehumanising them. Such an assertion is consistent with the views expressed above 

                                                           
336

 Ibid p44 
337

 Ibid pp33-40 
338

 Agamben G Remnants of Auschwitz (Zone Books) 1999 p41 
339

 Ibid p52 
340

 Op cit. Cavarerro pp33-40 
341

 Op cit. Agamben p52 
342

 Ibid p53 
343

 Ibid p53 



 76 

of the unique abhorrence of torture arising from its destruction of the victim’s human 

dignity. It goes further here, however, in the case of one of the most horrific examples 

in history of the commission of torture, possibly the most horrific. It is suggested that 

there has been a progression from the insult of the victim’s human dignity to their 

complete dehumanisation. 

   Arendt had previously gone one step further even than this, suggesting that the 

victims of the death camps, even whilst still alive, did not truly exist.344They are 

“...more effectively cut off from the world of the living than if they had died.”345 This is 

because they continued to exist in such a state of terror that it enforced the oblivion 

into which they had been taken. This was certainly what those left behind were led to 

believe, with the regime encouraging the view that the victims had ‘ceased to exist’ 

from the moment they were arrested or disappeared.346 It is argued that the old forms 

of interrogation torture, however horrific they could be, were limited with the victim 

either surrendering their information or being killed.347 The Nazis had introduced a 

new even more appalling form of torture to the “totalitarian apparatus.” This form of 

torture had no clear aim, such as the provision of information, and was controlled by 

what Arendt refers to as “abnormal elements.” These people sought to destroy others 

for no reason of any benefit to themselves. Without such a benefit, be it the 

protection of the sovereign or information considered to be of significant importance, 

neither of which would be capable of justifying such action, the only motive for the 

practice of torture can be one of sadism.   

   Arendt also discusses how the camps functioned by seeking to dehumanise their 

victims, also removing their dignity and their identity. This was done, she argues, by 

every aspect of the camp regime, from the inhuman travelling conditions, a form of 
                                                           
344

 Arendt H The Origins of Totalitarianism (London) 1967 p434 
345

 Ibid p443 
346

 Ibid p434 
347

 Ibid p453 



 77 

torture in themselves, to the forced shaving of the victims’ heads and the “grotesque” 

camp uniforms.348 The forms of torture used in the death camps were not all 

calculated to result in the death of the victim. Arendt argues that many were aimed at 

manipulating and controlling the body of the victim, not to discipline or rehabilitate it 

or turn it into that of a good citizen, as Foucault would later argue was the aim of 

ordinary prisons, but to make it suffer and to “destroy the human person”.349 The 

system also worked through the destruction of the “moral person” by removing the 

victims’ innocence, forcing them to participate in each other’s destruction.350 This, as 

well as causing unimaginable suffering, served to obscure the boundary between 

right and wrong351 and between the victims and their tormentors.  

   The result of this torture was the complete dehumanization of the victim leaving 

only “ghastly marionettes with human faces”352 who ultimately submit quietly, without 

objection to their death. Arendt speaks of the aim of rendering their victims 

superfluous “...through a way of life in which punishment is meted out without 

connection with crime, in which exploitation is practiced without profit, and where 

work is performed without product.”353 Such a regime, however, seeks to render 

people superfluous by dehumanising them. It seeks not to create superfluous people 

but to make people superfluous precisely by removing their condition as living 

people. Such a philosophy seems compatible with the suggestion that the practice of 

torture operates through the removal of the victim’s humanity. The practice of the 

Nazi death camps, however, took this concept to an unprecedented level of cruelty.  
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(xi) The Impact of Guantanamo Bay on Theories relating to Torture 

Judith Butler also refers to the role the removal identity can play in the practice of 

torture. She writes in the context of conditions endured by detainees in Guantanamo 

Bay. Here, again, it is the dehumanisation of the victims which disturbs Butler. She 

notes that the detainees were restrained and sedated as well as having their heads 

shaved and their faces covered.354 Of particular relevance here, it is argued, is 

manner in which then Secretary of Defence Donald Rumsfeld presented the case for 

such treatment, insisting that these detainees were not like others who entered 

armed conflict and that such measures were required to prevent them from killing 

again.355 It is suggested that such detainees are seen as “pure killing machines”356 

rather than human beings and are therefore being subjected to the kinds of treatment 

which would ordinarily be held to be unacceptable for all of the reasons described 

above.357 This fits into the arguments made by others that the situation following the 

events of September 11 2001 constitutes a ‘state of exception’ and acts such as the 

commission of torture are seen by some to lose their reprehensible character in the 

face of the specific threat faced. This is the view attributed to the US government by 

these authors. Butler attacks the emergence of what she sees to be an extra-legal 

regime governing the treatment of detainees at Guantanamo,358 a view that is 

compatible with that expressed by Waldron who argues, as noted above, that the 

practice of torture cannot be sanctioned under the American legal system.  

   Agamben also discusses the concept of the ‘State of Exception’ which has been 

argued to be applicable in the United States, and possibly much of the western world 

since the terrorist attacks of September 11 2001. This concept centres on the idea of 
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the extension of State powers during times of national emergency. Such an 

extension could be seen as allowing interrogation methods or punishments which 

would not normally be acceptable for the reasons described above, including 

potentially torture.359 

(xii) Compliance Theory  

   In addition to an examination of the theoretical perspectives on torture, it will be 

necessary to look at theories on compliance in international law in order to place the 

United Kingdom’s compliance the requirements of the Convention in it proper 

context. Whilst it may be possible to determine the content of international law, it is 

not always as clear why States choose to follow the law or not to do so. A number of 

theories have been advanced in order to address this question. A traditional view of 

legal compliance is that subjects of a legal system, in this case States, obey the rules 

of that legal system in order to avoid the risk of sanctions which may attach to a 

failure to obey such rules. This may well be the case for certain States in their 

decision to obey certain rules but it is difficult to argue that this forces more powerful 

States to follow more onerous or inconvenient laws. Guzman observes that such 

sanctions are “…generaly not optimal [because they] consist primarily of economic 

punishment and reputational losses, they are often too weak to achieve optimal 

compliance.”360 On this basis, it may be argued that a militarily powerful and 

economically self-sufficient State in the face, for example, of a significant terrorist 

threat may not have the incentive to comply fully with the prohibition of torture. It is 

important, therefore to examine how such a State may be encouraged to comply 

more effectively. 
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   One theory discussed by Guzman is based on State consent.361 It relies on the 

notion that international law is based on the consent of States and that no such State 

is bound by an obligation which they have not agreed to and, therefore, there is no 

reason not to comply. This is, as Guzman notes and as will be observed in Chapter3, 

a somewhat simplistic view of international law and it is difficult to see how it operates 

in the context of torture. This is because, as is discussed in Chapters 1 and 3, all 

States purport to abide by the prohibition of torture in a manner which would certainly 

seem to imply their consent to such a norm and yet, independent studies and 

Committee Against Torture findings show that the practice continues to take place in 

a substantial number of States. Another such theory considered by Guzman is 

‘Legitimacy Theory’ in which rules are followed where they have been formed 

through the proper processes.362 This observed to be a vague concept and, again, 

fails to explain the continued use of torture in an environment in which States do not 

challenge the validity of the prohibition.  

   These theories can be contrasted with international relations based models which 

focus on the interactions between State actors. There are a number of such theories 

including Neorealst Theory which focuses on States acting out of self-interest and 

complying with international law when, and only, when it is in their interests in view of 

the law in question and the gravity of any potential sanctions.363 This differs from, for 

example, Institutionalist Theory which accepts a greater degree of international co-

operation in compliance with the law.364 These theories are much easier to reconcile 

with the position in relation to torture. Here States can be seen to publically uphold 

and support a prohibition which is viewed as positive and a stabilising influence whilst 

privately breaching it where it is convenient for them to do so and they feel able to 
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get avoid any significant sanction. The reasons it may be convenient for State to 

comply or otherwise with the prohibition will be discussed further in Chapter 3. 

   It should be noted that other commentators take a different view of the 

development of international law. Slaughter and Burke-White argue that compliance 

with international law is moving towards groups of States working together to achieve 

shared goals or to counter common threats.365 At least in the European context, it is 

noted that “…the Treaty of Westphalia, ending the bloody Thirty Year war with the 

principle of cuius regio, eius religio, has given way to the Treaty of Rome, ending a 

century of bloody intra-European wars with a concept of pooled sovereignty…”366 

This theory is argued to be particularly true in the European context a result of the 

operation of the European Union.367 It is, however, said to be developing and to be of 

value elsewhere as the international community is faced with a new generation of 

problems arising from within multiple States rather than from individual States 

themselves.368 This theory certainly has significant merit but it is, again difficult to 

apply it to the issue of torture as while it is certainly desirable that States should view 

human rights and freedom from torture as a common goal meriting transnational 

action, the fact that States continue to act contrary to the prohibition suggests that 

this view could be more sincere. 

   In view of the above, it would seem that the primary objective of any action taken to 

address torture must be to ensure compliance by States and it is likely that only a 

thorough and clear acceptance of the positive and absolute nature of the prohibition 

of torture will achieve a complete eradication of the practice. Given the tendency of 

States to act in their own self-interest, however, especially in the face of threats and 
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challenges, it remains important for States, including the United Kingdom to monitor 

each other’s activities and ensure that a full observance of the prohibition is in each 

State’s best interests. 

(xii) Conclusion 

This section has attempted to explore the philosophical arguments behind the use 

and prohibition of torture. It has examined a variety of interpretations of the practice 

spread over a considerable period of time. These views have related to the motives 

behind the use of torture, its place in the political system and the effect it has on its 

victims. 

   One factor that many of these theories appear to have in common is their reference 

to the humanity of the victims of torture. It is argued that torture is such a barbaric 

practice because it works by acting against this humanity, whether by offending the 

human dignity of the victims or by completely destroying the ‘human person’ as is 

said to have been the effect of Hitler’s death camps. This theory is applicable both to 

those who would condemn the use of torture with the most vigour and to those who 

would seek to justify it. For those, who condemn torture, the degradation of the 

victim’s humanity represents a line which must not be crossed. It is the respect due to 

all human beings that, whatever other practices are used makes torture abhorrent. 

Others will attempt to justify treatment which may amount to torture by using just this 

argument and then attempting to exclude the victim from the body of humanity. They 

argue, as detailed above, a criminal has removed them self from society by defying 

its laws and has declared war on their Nation. They imply that a terrorist suspect is 

not a human being but merely a ‘killing machine.’ It is because these people fall 

outside the concept of humanity, that it is argued they may be treated in a way in 

which ordinary people may not.  
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   The famous hypothetical ‘ticking bomb’ scenario so often used in defence of the 

practice of torture focuses on the level of harm caused. It is suggested that the harm 

associated with subjecting one individual to torture would be significantly less than 

that which may result if a terrorist attack is allowed to occur. While it cannot be 

denied that this is a difficult moral problem, such a situation would be very unlikely to 

occur in exactly this fashion and an excessive focus on this question may render 

people more disposed to compromise on the absolute nature of the prohibition of 

torture, even in other circumstances. 

   It has also been argued that the practice of torture existed primarily as a means of 

controlling the population and fell into disuse as it became more possible to achieve 

this aim through the use of discipline. The evidence suggests, however, that the use 

of torture is becoming more common in the modern world. (see previous section) 

  It has also been noted by a number of theorists that the unique and terrible nature 

of torture may result in a compulsion on the victim to bring it to an end at any cost by 

attempting to give the perpetrators what they want. This makes evidence procured 

this way unreliable and renders the practice far from useful.  
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Chapter 3  

The Politics of Torture 

This chapter will seek to examine the political aspects of the use of torture.  It will examine 

the positions taken by various States, over time, in relation to the use of torture and compare 

these to the actual practice of these States. It will focus on the differences in the approaches 

taken by States to allegations of torture made against their allies and their enemies and the 

level of secrecy surrounding their own involvement in the practice. This will help to explain 

the reasons behind much of the torture practiced today, the majority of which is still 

conducted for political purposes, and seek to explain the reasons the international 

mechanisms against torture have assumed their current form as well as the obstacles arising 

from the current political situation of the practice of torture in the creation of a protection 

mechanism based on the prevention rather than punishment of the practice.  

(i) The Cold War 

Despite the supposedly universal application of many of the international human rights 

standards which emerged following the Second World War and which clearly prohibit the use 

of torture, many of the States involved in the subsequent Cold War appear to have practiced 

torture and to have used international revulsion at the practice of torture to their political 

advantage, often criticising the practice when committed by the opposing side whilst turning 

a blind eye to the abuses of their allies or even participating in it themselves. 

   As recently as 1987, E. I. Young, speaking for the United Kingdom before the UN General 

Assembly, while condemning any practice of torture singled out the abuse of psychiatry and 

medicine for particular criticism.369 As has been noted in previous sections, this form of 

torture was mainly practiced during the 1980s in Communist States such as China and the 

Soviet Union.370 Despite the strong criticism of all forms of torture, the UK was at the time 

allied to many States themselves engaged in the systematic practice of torture. No special 

                                                           
369

  Young E I Speech to United Nations General Assembly 1987 available at: 
 http://daccess-dds-ny.un.org/doc/UNDOC/GEN/N87/569/64/IMG/N8756964.pdf?OpenElement at p7 
370

 Amnesty International Torture in the Eighties (London) 1984 

http://daccess-dds-ny.un.org/doc/UNDOC/GEN/N87/569/64/IMG/N8756964.pdf?OpenElement


 85 

reference is made in the speech for example, to the methods employed by General Pinochet 

in Chile such as the picana electrica or el telefono, or to the numerous forms of torture being 

perpetrated throughout the 1980s in the Commonwealth. While the United Kingdom would, 

the following year, pass the Criminal Justice Act 1988 criminalising torture and incorporating 

the Convention Against Torture, at least in part, into domestic law, it would maintain its close 

links with States engaged in the practice of torture and, after the Cold War, would develop 

ties with former rivals despite the limited improvements in their human rights records. 

   Heinlein argues that Cold War politics were also a key factor behind many of the policy 

decisions in the period leading up to widespread decolonisation (as discussed below) with 

the UK very keen to avoid giving a “decisive advantage”371 to the Soviet Union which was 

critical of the practice of colonialism and the manner in which the colonies were 

administered. This included, in many cases, the use of torture. This criticism of colonialism 

came despite the behaviour of the Soviet Union in its various satellite States during this 

period which included the 1956 invasion of Hungary which was followed by widespread 

human rights abuses as well as the widespread use of torture throughout this region in the 

1980s including the export of many of the methods previously used inside the Soviet Union. 

Cuba was also highly critical of any comment on its human rights record from the United 

States or its allies, on occasion reminding the UN General Assembly of US roles in the 

Vietnam War, the bombings of Hiroshima and Nagasaki and the activities of the Ku Klux 

Klan, when itself criticised.372 

   To some extent, it may be argued that the rivalry and conflict arising from the cold war may 

have served to provide an increased level of accountability for the use of torture. A State 

involved in the practice may attempt to conceal it but there remained a real risk to such a 

State of being exposed on the diplomatic stage by hostile States on the opposing side of the 

political divide who may then, as discussed below, gain an advantage in terms of global 

public opinion. Where relations between governments are good, there exists a danger that 
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they may turn a blind eye to each other’s human rights violations for their own political 

purposes or, in the most extreme cases, cooperate with and actively assist one another in 

the use of torture and extra-judicial execution for shared political ends. This happened in 

Latin America during what became known as Operation Condor and it has more recently 

been alleged to have taken the form of extraordinary rendition to allow for the torture of 

terrorist suspects since September 11 2001. It must, however, be noted that a considerable 

amount of torture took place because of the Cold War in order to gain information or to 

punish or silence alleged enemies of the relevant State. The abusive use of psychiatric 

detention referred to above, for example, was typically used against those seen as being 

ideologically opposed to the Soviet regime. States would also often turn a blind eye to torture 

and other human rights abuses committed by their allies for their own political purposes. It is 

possible, therefore, to conclude that torture continued to be a widely used political tool 

throughout the Cold War but that States were now able to use the prohibition of torture and 

the public opposition to the practice which had increased in strength since the end of the 

Second World War as an equally effective tool for the advancement of their political agenda. 

(ii) Decolonisation  

The use of torture played a part in the debates surrounding the process of decolonisation 

during the twentieth century. It may be argued that allegations of torture were used to 

discredit the opposing States in this context as they did carry a considerable amount of 

weight. As noted in previous sections, some writers such as Lazreg also argue that the public 

revulsion at the exposure of the systematic practice of torture by the French colonial forces in 

Algeria during this period played a crucial role in the independence of many of the former 

French colonies in North Africa and the collapse of the Forth Republic in France.373 This is 

encouraging as, while these developments did take place in response to instances of torture 

which had already been committed and had resulted in a great deal of suffering,374 the 

response would have gone a long way towards preventing the use of such torture by these 

forces in the future as it had been directed specifically towards the populations of the areas 
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the forces were subsequently withdrawn from as opposed to being a general practice.375 This 

would not serve, however, to completely prevent the practice of torture in the area 

completely. The widespread use of torture has been documented in Algeria since the 

withdrawal of the French troops.376 This has not, however, taken the form of the abusive 

practices specifically calculated by a foreign power to offend the sensitivities of the local 

population such as many of the forms of sexual torture which had been practiced in the 

region prior to the French withdrawal. 

   It has equally been suggested that the ill-treatment and, in some cases, killing of members 

of independence movements in prison by British forces, including the beating to death in 

1959 of eleven Mau Mau prisoners in a detention camp in Kenya, as well as the general 

conditions in such camps, prompted sections of the British public and a number of MPs to 

withdraw their support for colonial rule in Kenya.377 Although much of the political concern in 

this case stemmed from fears for the future of the government rather than for the suffering of 

the victims, it can be described as a positive development that the public were seen, by this 

point, to be likely to react to the exposure of the practice of torture in a way which could 

result in the removal of a government involved in the practice.  

   This may suggest that, whatever the failings of the international legal mechanisms for the 

prevention and punishment of torture, the increasing public revulsion at the use of torture 

taken together with the growth of democracy or other systems of government allowing the 

people to remove unpopular administrations from office may provide a safeguard against the 

use of torture in that regimes previously likely to use torture in order to preserve their power 

may in some cases refrain from the use of such a practice out of the fear that they may 

subsequently be removed from office as a result of it. This may also be true of other human 

rights violations such as the practice of colonialism itself.  While any means of preventing 

human rights abuses is desirable, a full and comprehensive mechanism for the prevention of 

torture would arguably require a genuine commitment from world leaders to the abolition of 
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the practice rather than the mere fear of exposure and this may prove difficult to achieve due 

to the inherent desire of governments to preserve their power and authority and the past 

effectiveness of the use of torture for these purposes, as described in previous sections.    

(iii) Operation Condor 

Throughout the 1970s and 1980s the military regimes of southern South America, including 

those of Brazil, Bolivia, Paraguay, Uruguay, Argentina and Chile,378 collaborated in a 

campaign known as Operation Condor aimed at the elimination of left wing dissidents from 

the region. The military juntas cooperated in the assassination, torture and disappearance of 

targeted individuals in each other’s territory and outside of the region.379 Examples of this 

include the assassination of General Carlos Prats and that of Oscar Leiter380 in Washington 

in 1974. In such operations the military or secret services of one State would coordinate the 

action against the alleged enemy of another State with whom they had an agreement, often 

while the victim was in territory of a third State. The result of this was to provide for the 

elimination of the victim as a perceived threat to the State for whom the attacks were carried 

out without the implication of its security forces or to allow for action to be taken by a State 

against an individual outside of its territory. As noted above, these cases highlight the 

dangers associated with close inter-State cooperation on this issue without transparency. It 

was still seen by these leaders as acceptable to engage in these human rights violations 

including torture and enforced disappearances, which can be seen to constitute a form of 

cruel treatment of the victims’ relatives,381 and these governments were willing to cooperate 

in the spread of the practice across the region. 

The United States maintained good relations with many of these regimes, at least in the early 

stages of Operation Condor. This, it has been argued, was out of a desire to support strong 

anti-communist regimes which would be able to suppress left-wing elements during the Cold 
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War and would not be likely to destabilise the regional dominance of the United States and 

its allies. This link is most apparent with the regime of General Augusto Pinochet Ugarte 

which ruled Chile between 1973 and 1990. Pinochet seized power in a military coup d’état 

overthrowing President Salvador Allende, the World’s first democratically elected Marxist 

head of State, who would die during the operation. During the course of the coup and its 

aftermath over three thousand people were killed and many more were tortured, a practice 

which would continue throughout the period of the dictatorship. The coup was backed by the 

Nixon administration in the United States who, through the CIA, are accused of providing 

assistance to Pinochet’s armed forces. 

   The Nixon administration was also concerned about the effects on international trade of 

many of Allende’s policies including the nationalisation in 1971 of Chile’s lucrative copper 

mines.  President Nixon and other senior US government figures had sought, for these 

reasons, to prevent Allende from taking power after his election in 1970 and had attempted 

to undermine the Chilean economy in order to jeopardise his presidency through the 

suffering of the population who were to be condemned to “...utmost deprivation and poverty” 

in order to ensure the compliance of their government.382 When this strategy failed, however, 

the White House took the step of backing Pinochet’s violent coup d’état which would be 

immediately followed by the widespread practice of torture, enforced disappearances and 

extra-judicial executions in its bid to consolidate its power. 

   The CIA is known to have had a close relationship to Pinochet’s secret police the 

Directorate of National Intelligence (DINA) which, under the command of Colonel Manuel 

Contreras, is known to have participated extensively in the torture and extrajudicial execution 

of those considered to be a threat to the regime. It was revealed in 2000 that Contreras had 

been a paid CIA asset between 1974 and 1977, the period to which many of the allegations 

against DINA relate.383 During this time the military junta were attempting to consolidate their 

power and were involved in the disappearance of over 3000 individuals believed to constitute 

a potential threat to the regime. Colonel Contreras is currently serving a prison sentence in 
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Chile having been convicted in 2004, for his role in the disappearance of a journalist in 

1974.384 Both agencies placed significant importance on the struggle against communism 

and both used anti-Castro Cuban dissidents in their violent operations.385 O’Shaughnessy 

notes the crucial role played by the Cuban exiles in the Bay of Pigs invasion,386 many of 

these exiles fled themselves from the threat of torture under the regime of Fidel Castro in 

Cuba. Throughout this period, the United States was highly critical of the Cuban human 

rights record despite any similarities between the conduct of its security services and the 

activities of DINA in Chile. As noted above the Cuban response to criticism of its human 

rights record during this period was to note the abuses committed by the US in the preceding 

years.  

   In addition to this involvement in Operation Condor, the United States was also involved in 

the commission of torture in a variety of other areas of the world. In Vietnam, for example, 

the US Army was engaged in what was known as ‘Project Phoenix.’ This is described by 

McSherry as a “...computerized counterinsurgency programme that used assassination, 

terror, and psychological warfare to decimate civilian sympathizers of the revolutionary Viet 

Cong.”387 This included serious human rights abuses committed in the absence of any due 

process and resulted in the widespread commission of torture and extra-judicial execution. 

Again, the abusive regime of the Viet Cong was often invoked in order to justify what was 

known of the United States operations in the area at the time. 

The United States was also involved in ‘Project X’ whereby US intelligence operatives active 

in Asia and Latin America were trained using manuals advocating “...assassination, torture, 

extortion, and other “techniques.””388 McSherry states that such training began in the mid 

1960’s and that these manual were in use in the training of US intelligence officers as 

recently as 1982.389 Throughout this period the US continued to criticise the practice of 

torture, especially when committed by Communist States. Its own use of training manuals 
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calling for the use of such tactics was not publicised and has only become public knowledge 

through the much more recent declassification of US government documents. Throughout 

this period the United States was also involved in the supply of assistance and support to 

often violent rebel groups in unfriendly States such as Nicaragua providing backing for their 

operations.  This assistance included the use of such training manuals. 

   Here, once again, we see torture being used as a political tool, especially by more powerful 

States. Here they have not only used torture themselves but have encouraged its wider use 

throughout the world for the furtherance of their own political aims, especially in the context 

of Cold War politics. Again the suggestion that rival States can somehow police each other 

can be seen to be flawed as States cooperate in their illegal practices and go to even greater 

lengths in order ensure that their conduct remains secret. This may ultimately include the 

extra-judicial killing of torture victims and witnesses to ensure their silence. It may also prove 

difficult to establish a mechanism aimed at the prevention rather than the punishment of 

torture where States continue to view the practice as an effective means of securing their 

political goals globally as well as of ensuring their own protection at home. 

(iv) The War on Terror 

Since the terrorist attacks of September 11 2001 on New York and Washington DC, The 

United States and various other States have been involved in what has been termed a ‘war 

on terror.’ In addition to the issues, discussed in previous sections, of the use of torture 

against suspected terrorists, this has also led the United States and other Nations previously 

vocal opponents of torture to cooperate with States which have been known to systematically 

practice torture. Akbarzadeh argues, in the case of the United States’ relations with 

Uzbekistan, that US State Department assurances that the continued development of 

diplomatic ties was dependent upon an improvement in Uzbekistan’s human rights record 

amounted to “...a  residual policy line from the pre-September 11 era.”390 In fact relations 

have continued to improve in many areas, including counter-terrorism, with large amounts of 
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money targeted at the State despite its continued presence on the US State Department’s list 

of countries of concern for their violation of basic freedoms and the absence of any concrete 

evidence of a significant improvement in its human rights record.391 It is noted that some in 

the US State Department view negative human rights records as “...intended for internal use, 

not a stick for hitting anyone.”392 If this view is taken, then it is questionable whether such 

reports serve any purpose although similar reports of human rights abuses may carry greater 

weight were they to relate to States less friendly to the US and its allies. It is also difficult to 

imagine what ‘internal use’ the State Department might find for another State’s human rights 

record other than to encourage its improvement. It is certainly unlikely, therefore, that the 

evidence of the practice of torture alone would be significant to limit such cooperation. This 

may, therefore, be seen as yet another conflict between the aims of universal protection of 

human rights and the prevention of terrorism with practices such as torture continuing to be 

tolerated when practiced by States viewed as helpful in the battle against international 

terrorism and used as a justification for possible action against State which may be found to 

be uncooperative. 

   Following the terrorist outrages, it may be argued that allegations of torture have once 

again been used for political convenience in order to support arguments in favour of wars 

which western governments had already taken the decision to launch. It is universally 

accepted that the Taliban in Afghanistan and the regime of Saddam Hussein in Iraq had 

practiced torture on a widespread and systematic basis and attention was drawn to this 

during the campaigns to remove these regimes. It has been shown, however, that these 

regimes had been known to be practicing torture for some time prior to the events of 

September 11 2001 and the subsequent decision to overthrow them.  This took place without 

many of the governments involved in these invasions taking such strong action against them. 

Indeed, military action against Iraq in 1991 removed that State’s forces from Kuwait but 

allowed Saddam Hussein to remain in power despite the widespread reports of the regime’s 

use of torture prior to this. It may well be that the appalling and systematic practice of torture 
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by these regimes was only highlighted by other governments when this became convenient 

as a result of unrelated policy concerns.  If this is the case then it will contribute little to the 

aim of preventing the use of torture as States may well seek to maintain their diplomatic 

relations with other governments in order to prevent their practices being used against them 

rather than seeking to halt them altogether. In the worst case, it is at least theoretically 

possible that more powerful States would deliberately do little to deter the practice of torture 

by some less powerful States so that they may be able to use this conduct to influence the 

weaker regime in the future, or to justify its removal.  

   The new practice of ‘extraordinary rendition’ has also emerged since the beginning of the 

‘war on terror.’ This takes the form of the arrest or abduction of a victim by forces of one 

State on its own territory or that of another State. The victim is then transferred to the 

jurisdiction of a third State where they could be tortured with impunity or otherwise subjected 

to interrogation methods or punishments which would not be possible or acceptable in the 

State in which the victim was originally arrested.393 This is often alleged to involve close 

cooperation and intelligence sharing by the security services of the States involved which 

can include the suggestion of questions to be asked or of information to be demanded. This 

is the most recent alleged example of States cooperating in the use of torture for the 

protection of their own political objectives. Although public safety may be seen as a more 

legitimate aim than the preservation of a particular political regime, any mechanism seeking 

to prevent the use of torture must be absolute in order to provide full protection to those who 

most need it. There is also the risk considered in the previous section of such measures 

being used against the innocent leaving them completely without protection. Arguments in 

favour of such action in the face of the current unprecedented terrorist threat may also serve 

to dilute the overwhelming public anger at the practice of torture which has become 

increasingly apparent since the Second World War and which, as discussed above in the 

context of colonialism, may provide some limited contribution to the prevention and 

punishment of torture. In cases of rendition, governments have gone to greater lengths to 
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carry out torture in secret and have arguably taken more extreme action to avoid this kind of 

public backlash resulting in the victim being provided with even less protection than they may 

otherwise have received. This does not mean, however that such public feeling should be 

jeopardised as this would risk a return to the widespread and open practice of torture 

throughout the world and any single violation of the prohibition is enough to result in 

considerable suffering. Extraordinary rendition is also another example of more powerful 

States and those where the government may feel less able to violate the prohibition of torture 

encouraging the continuation of the practice in other States or, at the very least having no 

reason to press for it to be abandoned and as long as States continue to believe that they 

are able to gain from the practice of torture it is likely to remain difficult to establish any kind 

of protection mechanism based on the prevention of torture alone.  

    Another example of the use of allegations of torture to gain advantage in an armed conflict 

can be found in the current situation in Israel and the Palestinian Territories.  Each side of 

this conflict has accused the other of practicing torture. The evidence would suggest some 

truth in these allegations and that each side would criticise the other while resorting to similar 

practices themselves. This would demonstrate the use of the horror of the international 

community at the practice of torture and the international legal prohibition emerging from this 

as a political tool in order to encourage the international community to support one particular 

side in the conflict. 

(v) Conclusion 

This section has described how the practice of torture has, since becoming politically 

unacceptable, been used as a tool to gain the advantage in political disputes often stemming 

from completely unrelated matters. It is open to debate how this contributes to the overall aim 

of preventing the practice of torture. It is certainly encouraging that torture is now seen as 

unacceptable to such an extent as States believe that its exposure will damage the authority 

of the culprit and strengthen the position of that State’s enemies, both internal and external, 

and those who have criticised the practice. One can also hope that there will be a deterrent 

to those States that would engage in the practice of torture. These States may fear that their 
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enemies may expose such activities and use them to inflict political damage on the 

perpetrators in the international arena. This may make the use of torture less common but it 

may also serve to drive the practice further underground through the use of international 

cooperation or extraordinary rendition where a State will not practice torture on its own 

territory but will remove victims to other States which do. This may also render the use of 

torture more likely to culminate in the execution of the victim to ensure their silence and avoid 

the embarrassment of exposure.  There is also the danger that while public anger among a 

State’s domestic population or the wider international community can itself be used as a 

political tool to enable a State to gain a political advantage, there is no incentive for States to 

seek to end the practice of torture itself and to move to a system based on the prevention of 

the practice before it is able to take place rather than it punishment after it has occurred. 

Even if such a development remains impossible, a situation in which the practice of torture is 

driven underground or beyond a State’s borders and carried out under increasing levels of 

secrecy would make it significantly more difficult to control or punish the use of torture and 

would make it almost impossible to prevent it which must be the aim of the international 

community. It is also extremely worrying that the suffering of the victims of torture is used as 

a political tool in this way in order to settle scores with political rivals, the reliance on such a 

practice in the conduct of politics is hardly conducive to the prevention of torture. Whatever 

view is taken of the reaction to torture in international political, dialogue, it is clear that the 

prevention of this practice requires a comprehensive system of international law and 

regulation. Unless and until such a system can be implemented effectively, it can only be 

better for any instances of torture to be exposed on the international Stage whatever the 

motives of the accuser than to be left hidden to create a climate of impunity. It is certainly 

true that the Cold War system of the two sides of the conflict holding each other to account 

for their abuses completely failed to prevent the commission of torture which remained 

common throughout the world during this period (see previous sections) while States knew 

they may have been exposed for their abuses, they would often simply provide a standard 

answer detailing the crimes of their accuses. This led to the unfettered practice of torture 

causing suffering to many people on both sides of the conflict. 



 96 

 

General Conclusion 

This chapter has sought to illustrate how torture has been used systematically by public 

officials throughout history for a variety of purposes. Generally the focus of torturers has 

been the preservation of their power over the victim or of their jurisdiction more generally. 

Whether this was to take the form of a punishment for something the victim had done which 

had the effect of injuring the power of the sovereign, an attempt to obtain information which 

may prove useful to the sovereign in the preservation of their position or an attempt to 

extinguish any opposition to the sovereign through the destruction of such a threat or the 

spreading of fear, the principal aim of the practice of torture has been the maintenance of 

power. There have, however been some notable exceptions to this rule. One of the most 

significant of these is the trans-Atlantic slave trade which reduced human beings to mere 

commodities who were bought, sold and treated in a manner intended to make money for the 

traders. The victims of this form of torture were not deprived of their liberty and kept in the 

most appalling conditions to punish them for anything they had done, although some 

commentators have discussed the possible use of slavery both in the Americas and in the 

Welsh mines as a punishment for the worst criminals,394 nor were the activities of the slave 

traders particularly instrumental in the preservation of any particular government, at least not 

in the United Kingdom from where many of the traders were operating. These people were 

treated in a manner designed purely to maximise profits. The reason for the horrific 

conditions aboard the ships which made the crossings from Africa to America and the 

Caribbean appears to have been to allow for the carriage of as many slaves as possible at 

minimal cost. Similarly the appalling regimes on the plantations seem to have been devised 

to ensure the efficient running of these businesses. While slavery may have centred on 

money rather than power, it was motivated as much by self-interest as any other form of 

torture and is equally disturbing in its attempts to dehumanise people on a massive scale. In 

this respect it has much in common with another of the main exceptions to the pattern of 
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torture being committed in the pursuit or maintenance of power, the holocaust. Here, again 

and as discussed by Arendt, a system was set in place to make individuals superfluous and 

to remove from them, in large numbers, their individuality and their identity. Once again this 

was done not for any particular advantage that may be afforded to the torturers, even 

financial gain, but out of pure sadism. 

   While torture was largely accepted throughout much of the period in question, as is 

evidenced by its extremely widespread practice, some philosophers began expressing 

disquiet about the use of torture, particularly for certain motives many years before the 

widespread rejection of the practice which followed the holocaust. It is certainly true that the 

use of torture in the most barbaric forms of punishment has met with approval from some 

philosophers such as Hobbes and the Social Contractarians as a means to preserve the 

social order but even Hobbes drew the line at the use of torture to extract information 

condemning such activity as being contrary to the laws of nature and suggesting, before this 

view became widely accepted, that evidence gathered in this way tends to be unreliable in 

character. This would fit in with the Kantian principle that it is not acceptable to use a person 

as a means to an end, the end here being the gathering of information. This rule would also 

prohibit the use of torture in the context of punishment where an aim of the punishment is to 

restore the dignity of the sovereign as described by Foucault or to preserve the social order 

and it would certainly not allow for the use of slavery 

   While a strong and widespread movement against the use of torture emerged after World 

War II when the extent of the abuses of the holocaust became known, there has historically 

been greater sympathy for the use of torture when a threat to the safety of the public is 

perceived to exist. This could be seen as early as 1701 in the arguments advanced by the 

anonymous author of ‘Hanging Not Punishment Enough’ and has been most apparent in the 

last decade since the terrorist attacks of September 11 2001 and the al-Aqsa intifada against 

Israeli targets which has given rise to greater discussion of the ‘ticking time-bomb’ theory in 

support of the use of some torture and this is one of the main obstacles to the eradication of 

torture. Any attempt to do this would have to address all of the motives behind the practice 
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and, where this cannot be achieved, seek to prevent torture from occurring by focusing on 

the situations, as identified here, where it is likely to arise. 
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Part B: The United Kingdom’s implementation of the United Nations 

Convention Against Torture and other Cruel, Inhuman and 

Degrading Treatment or Punishment on the international level. 

 

This section will examine the work of the Committee Against Torture and its 

engagement with the United Kingdom. Chapter 4 will explore the structure, 

competence and practice of the Committee as well as some of the general difficulties 

which arise in relation to attempts to combat torture. It will seek to determine what is 

required of an international preventive mechanism in order to adequately address the 

issues raised in Part A of the thesis. It will then discuss the work of the Committee 

and the extent to which it satisfies these requirements. Specific attention will be given 

to the increasing focus of the Committee on the prevention of torture and to its 

expansive approach to the interpretation of the definition of torture set out in Article 1 

of the Convention. 

   Chapter 5 will then focus on the Committee’s interactions with the United Kingdom.  

It will examine in detail the most recent appearances by UK delegations before the 

Committee, the Committee’s observations and recommendations and any 

subsequent development in relation to the issues raised. This will serve to shed light 

on the extent to which the Committee is effective in practice in its aim of engaging 

States parties in a constructive dialogue and sharing good practice to combat the 

problem of torture in the long term. It will also demonstrate the extent to which the 

United Kingdom is influenced by the views of the Committee in its interpretation of 

and level of compliance with its obligations under the Convention.  

  In relation to both of these chapters it will be necessary to examine the general 

advice and recommendations given by the Committee in relation to the prevention of 

torture in relation to its criminalisation and punishment as well as moves to eradicate 
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the practice through, for example, monitoring and the use of procedural safeguards 

and its aim to prevent the practice including through training and education in order 

to achieve a situation in which torture cannot occur.  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



 101 

Chapter 4  

The Eradication and Prevention of Torture 

While there have been many developments in the last century concerning the 

international community’s response to the problem of the continued practice of 

torture throughout the world, most of this has focused on the prohibition of torture 

and its criminalisation and punishment. While this is necessary it may not, by itself, 

be sufficient to address the problem. This is due to the unique and serious nature of 

the act of torture which always by definition involves a period of severe pain or 

suffering395 and also has the potential to cause long lasting and even lifelong damage 

to its victims. It can, therefore, only be addressed satisfactorily through total 

eradication and prevention as discussed in the previous part. This may pose some 

challenges as it is easier for the law to formulate a clear prohibition than a more 

complex mechanism of the prevent of torture within a society through the 

modification of practice and of the institutional apparatus of each individual State in 

order to reach a situation where torture is prevented from taking  place as it has been 

prevented from occurring.  This, however, is the only way to comprehensively protect 

people from the continued violation of this most basic human right and the 

international community has already made some progress towards achieving this 

through the activities of various international monitoring bodies. 

(i)The Committee Against Torture and Prevention 

   The focus of many of the Articles of the Torture Convention is the regulation of 

State responses to the occurrence of the practice of torture.  States Parties are 

obliged to criminalise the practices covered by the Article 1 definition of torture and to 

make such offences punishable by penalties commensurate to the gravity of the 
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crime.396 This serves not only to deal with those who have committed torture, but may 

also contribute to the eradication of the practice as it is likely to remove those 

responsible from positions in which they can mistreat individuals and may contribute 

to the prevention of torture as those who fear severe consequences are unlikely to 

engage in such conduct, although it will not achieve the latter aim by itself. States 

must cooperate in the extradition and trial of those accused of such acts397 and must 

also provide compensation and rehabilitation.398 This represents a significant step 

forward from previous regional and international treaties such as the International 

Covenant on Civil and Political Rights399 and the European Convention on Human 

Rights400 which merely sought to prohibit the practice without even seeking to define 

it. Some of this uncertainty has since been remedied, however, by the jurisprudence 

of monitoring bodies and the Strasbourg court which will be considered in greater 

detail in Part C. The Torture Convention places States Parties, for the first time, 

under the legal obligation to take action against those who are accused of 

involvement in the commission of torture and to take appropriate measures to 

provide for the victims of the practice and assist in their recovery.  

   These developments, while welcome, can still be argued to be insufficient. This is 

due to the unique nature of the act of torture the key ingredient of which is the 

infliction of “...severe pain or suffering, whether physical or mental...”401 This means 

that, by definition, a victim of torture will have been subjected to a period of pain or 

suffering during which they will have experienced considerable distress and anguish. 

This suffering is something that cannot be undone by the subsequent imprisonment 

of the perpetrator or through the provision of financial compensation or assistance 
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with rehabilitation, although such things will certainly be necessary and may be 

successful in preventing a repetition of the treatment. The only effective means of 

addressing the problem of torture must, therefore, be the prevention of the practice 

before it can occur and before its victims are subjected to the often irreparable harm 

described above in chapter 3. 

   This does not mean that the requirements that States take action against 

perpetrators and compensate victims are unnecessary. While the aim of any 

mechanism for the prevention of torture must be a world in which no torture is 

practiced, this is not currently the case and until such a situation is achieved victims 

of torture must receive the support they need in order to rebuild their lives and the 

culprits must be punished in a manner reflecting the grave nature of their crime. Such 

measures also form an important part of the preventive framework. The punishment 

of perpetrators is necessary here both because their imprisonment and removal from 

their public office is likely to render them unable to commit the same acts again in the 

future and because of the message of deterrence which it sends to others in similar 

positions of authority who may be less likely to violate the prohibition if they feel that 

this would expose them to serious legal consequences. Similarly States will have 

less to gain from the practice of torture if they are aware that any such acts will result 

in the need to provide full redress for the victims at their own expense and that this 

requirement is likely to be enforced with pressure from the international community.     

   The necessity of a focus on the prevention of torture has led the Committee 

Against Torture to focus much of its work on the monitoring of compliance with Article 

2 of the Convention which requires States Parties to take effective legislative, 

administrative, judicial and other measures aimed at the prevention of torture.402 The 

importance of this provision to the Committee’s work led it in 2008 to publish its 
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second General Comment on the implementation of Article 2.403 This document 

contained both general and specific advice to States on the prevention of torture. The 

main focus of the document is on the institutional apparatus of the States Parties and 

how this may operate to ensure the creation of an environment in which torture 

cannot take place.  

   The document focuses on the identification of the situations in which torture is most 

likely to occur and the introduction of preventive measures to eliminate the practice in 

these situations. A key example of this can be found in the discussion of the use of 

incommunicado detention and the Committee’s work to combat this.404 This practice 

is not only argued to have the potential to amount to cruel treatment in itself but is 

seen to give rise to opportunities for other forms of torture to take place as the public 

official’s control over the victim is unchecked and there is often no oversight of their 

actions meaning that they may be able to torture the suspect knowing that there is 

little that may be done about it. The Committee consistently recommends, therefore, 

that fundamental procedural safeguards are put in place to preserve a detainee’s 

contact with the outside world bringing the activities of the public officials into full view 

of the public and making the commission of torture more difficult. The three areas 

which the Committee focuses on here are the detainee’s access to a legal 

representative of their own choosing,405 their ability to contact family members406 and 

their right to an independent medical examination.407 The Committee also seeks to 
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encourage as full an education as possible both of law enforcement personnel and of 

the general public as to the absolute nature of the prohibition of the use of torture.408                    

    This, combined with the ability of a potential victim to communicate details of their 

ordeal to the outside world is seen as a strong deterrent to those who would use 

torture. The knowledge that they are highly likely to be exposed and punished means 

that they are significantly less able to resort to the use of torture. This approach can 

also be seen in the Committee’s examination of other aspects of pre-trial detention. 

Aside from discouraging the use of prolonged detention they also recommend the 

use of video and audio recordings of interrogations where there is a particular risk of 

the use of torture in order to coerce confessions.409 The Committee also 

recommends the employment of same sex guards in detention facilities in order to 

minimise the risk of sexual violence in these institutions.410 

   More generally, the General Comment also refers to groups who may be 

particularly vulnerable to the use of torture as a result of discrimination or 

marginalisation. States need to be aware of any increased risk of torture being 

practiced against members of such groups and take action to avoid discrimination of 

this kind.411 It is also argued that public officials, especially those involved in law 

enforcement should publish full statistics relating to the identities of those they deal 

with, disaggregated by characteristics including ethnicity, religion and gender.412 

This, it is stated, could serve to identify any discrimination against, or targeting of, 

particular groups so that this may be quickly addressed and may also discourage 

such discrimination if those responsible are aware that such information will be 
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published and examined. States being examined by the Committee over such data 

may also take more serious action against any such abuses. 

   Although prior to the publication of the General Comment, this approach can be 

seen in the Committee’s more recent set of recommendations concerning the United 

Kingdom following the examination of their periodic report in 2004, here the 

Committee recommended among other things the repeal of Part IV of the Anti-

terrorism, Crime and Security Act 2001 allowing for the indefinite detention without 

trial of certain foreign nationals suspected of involvement in terrorism413 despite the 

suggestion by the United Kingdom that this was itself a mechanism for the prevention 

of torture as it was used as an alternative to the deportation of these individuals to 

States where they may have been at risk of torture contrary to Article 3 of the 

Convention.414  They also praised the United Kingdom for the disbandment of the 

Royal Ulster Constabulary and its replacement with a police force more 

representative of the religious makeup of Northern Ireland,415 a reform aimed at the 

creation of a culture in which sectarian abuses would not be seen as acceptable and 

would be less likely to occur. Similarly, the Committee praised the policy of not only 

outlawing torture but also discouraging the manufacture of much of the equipment 

used in its commission making it more difficult for such acts to take place not only in 

the United Kingdom but also across the world.416     

   The Committee’s other functions also place emphasis on the importance of the 

prevention of torture. Aside from considering State Party reports submitted in 

accordance with Article 19 of the Convention, the Committee is authorised by Article 
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22 to consider, where the State Party has made an authorising declaration, 

communications from individuals who “...claim to have been the victim of a violation 

by a State Party of the provisions of the Convention.”417 While this may appear to act 

only as an enforcement mechanism reacting to past breaches of the prohibition, 

many of the complaints considered under this Article have related to Article 3 of the 

Convention concerning non-refoulment.418  Here individuals have complained to the 

Committee that the execution of an order for their removal to another State would 

violate the Convention as it would place them at risk of torture or other cruel, 

inhuman or degrading treatment or punishment. Here the Committee is able to give 

interim instructions to States Parties preventing the execution of such orders until it 

has been able to consider the matter419 and such consideration frequently results in 

the provision of instructions to the State Party not to remove the individual to the 

State in question.420 This, combined with the general requirement of Article 3 not to 

remove individuals to these States, itself serves as a strong preventive mechanism 

by allowing those who are at the greatest risk of being subjected to torture to remain 

in States in which they are relatively safe and restricting the number of people being 

sent to those States where torture is most likely to occur. This is not, however, 

without difficulty as the requirement on States Parties to allow these individuals, 

some of whom may be viewed as dangerous or otherwise undesirable, to remain in 

their territory may cause political difficulties within these States and may not 

encourage governments to allow for the consideration by the Committee of such 

communications.  It also does little to address the continued use of torture in the 

unsafe destination States which continues to affect those who are not able to reach 
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safer States and take advantage of the protection offered by Article 3. Even where all 

members of a vulnerable group are able to make use of this protection, the continued 

existence of governments who are minded to use torture against opponents 

represents a risk to all those under their jurisdiction and other preventive measures 

will also be required.  

   Article 1 of the Convention defines torture as including the infliction of severe pain 

and suffering by, or with the consent or acquiescence of a public official. The 

Committee uses a wide interpretation of this aspect of its mandate, taking the view 

that acquiescence can be seen to cover any activity taking place in public or in 

private where the public authorities in a State Party have not exercised due diligence 

and done all that they could do to prevent it.421 This represents a significant 

expansion in the duties of States Parties who are charged not only with ensuring the 

comprehensive prevention of the use of torture by their officials in the discharge of 

their proper functions but also with doing all that they are reasonably able to do to 

eradicate the infliction of severe pain or suffering by private individuals against one 

another and to prevent this from occurring in the future. It also seems to expand the 

concept of torture beyond the State actions envisaged by many of the theorists 

described in chapter 2. This may be viewed as onerous but is necessary to ensure 

the full prevention of torture, the effects of which can be no less severe where it is 

inflicted in private than when it is perpetrated in public by organs of the State. The 

most obvious example of this can be seen in the Committee’s approach to domestic 

and gender based violence.422 This is committed, in most cases, behind closed 

doors, in private homes and by private individuals with little or no involvement of the 

public officials described in Article 1 of the Convention, something that has led some 
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States to argue that it is not within the mandate of the Committee to address the 

issue.423  

   The Committee, however, takes the view that the failure of the relevant public 

officials of a State Party to take action to prevent such activities constitutes their 

acquiescence to the suffering of the victims of these abuses and that public officials 

are under a duty to take action to prevent these activities from taking place. In the 

case of domestic violence, for example, such action would include, at the very least, 

the criminalisation of these acts and the vigorous prosecution of the culprits, but is 

also likely to cover the provision of public information campaigns and support for 

victims.424 The suggestion that States must modify their institutional structure to 

prevent abuses by public officials and must, at the same time, take administrative 

action to prevent these acts being committed by individuals in their private capacity 

represents what is arguably the most comprehensive approach to the eradication of 

torture and, if practiced universally, would result in a situation in which torture is 

prevented from occurring. There are some difficulties, particularly in the level of 

cooperation required by States Parties in the full compliance in all aspects of their 

government and potential problems, discussed below, relating to enforcement but it 

is only with this level of cooperation by States that the practice of torture can be 

completely prevented. The international community must, therefore, do all that it can 

to encourage full cooperation by States with such a system in all areas of their legal 

framework.  

   The Committee, in conclusion, focuses much of its attention on those areas of its 

mandate concerned with the prevention of torture. It does this in a number of ways 

including by reading Article 22 together with Article 3 to prevent the removal of 
                                                           
423

 Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, 
Committee Against Torture, 5

th
 and 6

th
 Periodic Report of Finland 29 November 2010 UN Doc 

CAT/C/FIN5-6 paragraph 165 
424

 See CAT concluding observations 



 110 

individuals to dangerous States and requires action to deter potential torturers. The 

most significant aspects of its approach, however, have been the examination of the 

practice of torture as it still exists throughout the world and the identification of the 

situations in which it is most likely to take place including likely victims and risk 

factors, and the pressure it places on States Parties to take action by modifying their 

practices in these areas to eradicate the use of torture and to reorganise their public 

bodies in a manner consistent with the aim of preventing such torture from occurring 

in the future as well as taking comprehensive action to prevent the infliction of severe 

pain and suffering by those who are not public officials. These elements taken 

together have the potential to form a strong and effective preventive mechanism and 

while, as discussed below, there are some difficulties associated with the treaty body 

system of enforcement, a universal application of this approach would represent a 

significant step towards the complete eradication of torture from society. 

(ii) Other Bodies 

The focus of the Committee Against Torture on prevention in the context of the 

deprivation of liberty is similar to the approach taken by other bodies involved in the 

campaign to eradicate torture. The Council of Europe’s Committee for the Prevention 

of Torture attempts to combat the problem through a regime of visits to places of 

detention. Here, again, deprivation of liberty is recognised to dramatically increase 

the risk of torture and the work of the Committee is focused on this situation. The 

Subcommittee on the Prevention of Torture established by the Optional Protocol to 

the United Nations Convention Against Torture also focuses on these circumstances 

and provides for visits by members of the SPT to detention facilities on States 

Parties’ territory in order to identify potential risk factors and to make 



 111 

recommendations for their improvement.425 As noted above, these bodies focus on 

the problem of torture occurring in places of detention but this is not restricted only to 

prisons. The concept of deprivation of liberty is construed widely to cover institutions 

including police stations, immigration removal centres and psychiatric hospitals. By 

seeking to regulate the practices of all of these establishments the SPT and CPT 

examine the majority of situations in which individuals fall under the complete control 

of the public officials of a State and become subject to an increased risk of torture. 

And if these recommendations are universally followed the practice of torture would 

to a large extent be eradicated and prevented from occurring again. The mere 

existence of a system of visits to these institutions may also be seen to create a more 

open environment, limiting impunity and making torture less likely to occur. 

   The Optional Protocol to the Convention Against Torture, in addition to providing for 

such visits, also requires States Parties to establish a National Preventive 

Mechanism.426 This consists of one or more organisations which act independently of 

the government of the State Party in order to monitor the regimes in places where 

people are deprived of their liberty and to take action aimed at preventing the use of 

torture in these institutions.  These bodies are required to have a variety of powers 

and must be able to compel cooperation by the authorities in the places of detention 

in order to ensure their efficacy as a safeguard against the use of torture. The 

activities of these bodies and the focus of the Committee Against Torture, which has 

a wider mandate, on the regime in places of detention demonstrates the aim of 

seeking to identify the situations in which torture is most likely to take place and take 

action to make it impossible, eradicating the practice in these institutions and 
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modifying their structure in order to achieve a situation in which torture is prevented 

from occurring in this context. 

(iii) A Preventive Mechanism 

As noted in the previous chapter, the ultimate goal of the international response to 

the problem of torture must be the eradication of the practice. Where this is frustrated 

by the issues raised in Chapter 1, the international community must seek to prevent 

torture from taking place with punishment and rehabilitation for torture being a last 

resort and acting as a partial mitigation of a State’s failure to stop torture where it has 

occurred. The above outlines the approach currently taken by international 

monitoring bodies to the prevention of torture. A comprehensive prevention 

mechanism must incorporate all of these elements. Public officials must be prohibited 

from using torture or removing individuals to any area where torture is likely to take 

place.  

This prohibition needs to be reinforced with the threat of severe penalties in order to 

remove those individuals who breach it from public office and to deter others. States 

and the international community must examine the practice of torture to determine 

where it is most likely to occur including identifying the most likely victims, and take 

action including the restructuring of their institutional apparatus and the modification 

of their procedures to prevent the use of torture in these contexts. This must be 

reinforced through a system of domestic and international monitoring using both 

institutional visits and a reporting procedure. This will require both the existence of an 

international monitoring body similar to those which already exist and also full 

engagement by States with this body and with the mechanism described above. It is 

only where both of these factors are present that torture can be completely 

prevented. In addition, States must act against any infliction of severe pain or 
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suffering. This can be relatively simple in the case of the infliction of suffering by 

public officials, as described above, but States must also use due diligence and take 

action to prevent the infliction of such suffering by individuals in their private capacity 

to ensure that individuals are fully protected from torture.  

(iv) Potential Difficulties 

The above represents a comprehensive system with which to address the problem of 

the continued practice of torture. It requires States to take appropriate measures to 

eradicate torture in all of the situations in which it is likely to occur, modifying their 

practice to create an environment in which torture cannot occur in these situations 

and is prevented from being used in the future. If followed fully and universally it may 

result in the absolute prevention of torture but there are a number of difficulties 

associated with this. These include issues relating to State participation. As long as it 

is seen by States and their governments to be in their interests to use torture to 

maintain public order or to put down opposition and ensure the continued stability of 

the government, there will remain a real risk of the continued use of torture and the 

need for an enforcement mechanism to ensure full compliance with any preventive 

approach.  This raises many of the same questions of compliance which affect the 

existing bodies charged with enforcement of the prohibition. The most obvious 

example of this is full participation. Most of the existing monitoring bodies are either 

regional in character and not all of these have full local participation, or have a 

significant number of non-party States. The United Nations Convention Against 

Torture, for example, has 153 States Parties427 and while this represents the majority 

of States currently in existence, there are a significant number of States which are 

not included and contain populations totalling tens of millions of people who are more 

                                                           
427

 See UNTS webpage at: 
http://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg_no=IV-9&chapter=4&lang=en 



 114 

vulnerable as a result. It may also be argued that it is the States which are most likely 

to commit torture might not ratify such Conventions as they would result in the 

examination of their conduct and engagement with the prohibition may force them to 

abandon a practice which some governments may view as advantageous . Even 

where States are party to the Convention, the Committee has faced many of the 

same difficulties which have to an extent frustrated the operations of the other United 

Nations Treaty monitoring bodies. These are discussed more fully in previous 

sections but include, among other things a significant shortage of time and resources 

and limited cooperation of States Parties, including the problems of non-reporting 

and late reporting.  

   Even where appropriate periodic reports are submitted on time, the Committee 

must wait for several sessions to address them and States Parties are only 

considered every four years. This, combined with the huge amount of State Practice 

which would have to be considered to ensure full compliance with the preventive 

approach described above would suggest that the full prevention of torture may not 

be something which can be achieved through an enforcement mechanism alone, 

even with such a preventive approach. In this case the only possible solution to the 

complete prevention of torture would require the unilateral engagement of States with 

this model. Prevention may only be achieved where States act to amend their laws 

and practices in line with the good practice identified by the Committee with at least 

partial independence from any monitoring body. This may prove to be the ultimate 

solution to the problem of the continued use of torture but, as noted above, it seems 

unlikely that all States will be prepared to restrict themselves through this level of 

engagement in the foreseeable future. 

(v) Cultural Relativism in International Human Rights Law 
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   Any fully international preventive mechanism would have implications for cultural 

relativist arguments in international law. Some commentators in this area take the 

view that human rights, as they are currently understood derive from a relatively 

recent development in Western European social and legal tradition and, as such, 

their compatibility with other traditions must be examined.  

   Pollis considers this issue at length in the context of Eastern Orthodoxy. It is 

argued that this branch of Christianity is inconsistent with the ‘natural law’ which can 

be argued to form the basis of the concept of individual human rights and which is 

derived from Catholic doctrine in the period following the schism between these two 

branches of Christianity during which period Eastern Orthodox doctrine involved very 

limited recognition of the concept of the individual. It is concluded that “…individual 

human rights cannot be derived from Orthodox theology…they stem from a radically 

different world view.”428 This may be the case but it does not follow that the two views 

are completely incompatible. While Pollis does point to some conflicts between 

traditional Orthodox theology and the notion of equality on which universal individual 

rights are, at least in part, based, (most notably in relation to the situation of women) 

this does not seem to manifest itself in a religious sanctioning of ill-treatment 

targeting any specific group. It should also be noted that, as will be examined fully in 

Chapter 5, the Committee Against Torture vigorously seeks to oppose the 

continuation of what it describes as ‘harmful cultural practices in States parties, even 

where such practice have deep-rooted cultural or religious origins. It may be possible 

to argue that this is a manifestation of the imposition of a particular experience or 

world view on the world at large but as Pollis notes, “[t]oday all countries at least 

rhetorically attest to their adherence to the international standards of human rights 
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developed by the United Nations and regional organizations…”429  It can be argued 

that, at least in the case of torture this has much to do with the wide acceptance of 

the prohibition as an absolute norm of jus cogens, something which, as outlined, in 

Chapter 2, is a relatively recent development by the standards of any tradition. Pollis 

notes that this development has, at least to some extent, been influenced by the 

world’s horror at the Nazi holocaust of the 1940’s430 and it is certainly true, as is also 

set out in Chapter 2 that this has changed the common understanding of what torture 

is and the dehumanising effect it has on its victims. This may be seen to result in a 

new understanding of the human experience of practices such of torture where this 

has not previously existed in such a way in any legal tradition. 

  It is also important, in this connection, to consider the interface between Civil and 

political Rights such as that to be free from torture and Economic and Social Rights. 

In the 1980s Howard examined arguments being advanced by many that 

“…economic, social and cultural, but especially “economic” rights (usually meant as 

the right to development) must take priority over civil and political rights”431 in the 

Third World where it is the non-fulfilment of these rights which can be argued to be a 

primary cause of human suffering, with the reverse being true in the West. It is 

certainly worthwhile looking at rights with the question in mind: what is needed to 

prevent suffering? This may not, however, mean that a hierarchy of types of right is 

desirable. Howard makes three main arguments in this area. The first of these being 

that Civil and Political Rights are necessary to ensure the fair distribution of wealth 

needed to ensure that the full benefit can be obtained from Economic, social and 

Cultural Rights,432 the second key argument is that they are also needed to ensure 
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the requisite social order for the enjoyment of such rights433 and the third that Civil 

and Political Rights are, in themselves, necessary.434 The last of these arguments is 

supported by the example of religious persecution in numerous States.435 The point 

is made that where Civil and Political Rights are denied to individuals, they may find 

themselves in situations in which their Economic and Social Rights, even where 

these are comprehensively protected, have very little value. This may, of course, also 

be the case for Civil and Political Rights where Economic and Social Rights are 

restricted. Howard proposes the concept of a “basic right to personal and physical 

integrity”436 as a solution to this problem. The protection of such rights at the expense 

of other considerations being preferable to the enforcement of a hierarchy of ‘types’ 

of rights which are separated by an “artificial distinction.”437 Such basic rights may 

include freedom from torture and the most fundamental Economic Rights. This would 

seem to be a sensible approach. The objective of individual human rights is to protect 

individuals from suffering and, whilst all individuals will be most concerned about the 

problems which they are facing, the unfortunate truth is that the majority are 

potentially vulnerable both to torture and ill-treatment but also the the suffering which 

may arise from the denial of basis Economic Rights and need protecting from both of 

these dangers. In view of the extreme nature of the act of torture as set out in 

Chapter 2, the right to be free from this practice must be afforded the maximum 

protection but this should not be read as a justification for the denial of other human 

rights which may be linked. Where people are denied Economic Rights, for example 

they may be subjected to pain and suffering on a level comparable with that set out in 

Article 1 of the Torture Convention438 and given a wide reading of the ‘consent or 
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acquiescence of a public official’ component of this definition (discussed in the next 

chapter) it is possible that such abuses may even amount to conduct in breach of the 

Torture Convention. 

(vi) Article 2 of the United Nations Convention Against Torture 

The Committee outlined its approach to the  interpretation of the requirements of 

Article 2 when in 2007 it published its General Comment No2439 relating to the 

‘Implementation of Article 2 by States parties.’ This document focuses on the aim of 

preventing torture from being committed rather than punishing the perpetrator after it 

has occurred.  It follows the approach of attempting to identify the contexts in which 

torture is likely to occur and recommending measures to prevent this from 

happening.440 It lists examples of the recommendations often made by the 

Committee which, as stated above, typically include the employment of same sex 

guards where persons are deprived of their liberty to prevent sexual violence in 

custody, the video-recording of all police interviews to minimise the risk of abusive 

interrogation techniques and the use of recognised procedures such as the Istanbul 

Protocol441 in the investigation and documentation of torture.442 The Committee takes 

particular interest in places of detention as this is where a substantial amount of 

torture is practiced. Much of the Committee’s general focus on prevention concerns 

the recommendation of procedural changes to eliminate the practice of 

incommunicado detention as this is seen to provide opportunities for torture to be 

committed with impunity. The Committee also emphasises the importance of 
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fundamental procedural safeguards when a person is detained. Factors such as the 

right of a detainee to immediate access to an independent legal representative and, 

where appropriate to an independent doctor are also seen as vital to preventing the 

practice of torture in police custody facilities.443 Article 11 of the Convention also 

requires States Parties to systematically review their practices relating to detained 

persons.444 

   As part of its focus on identifying situations in which there is a risk of torture, 

General Comment No2, unlike the Convention itself, makes particular reference to 

‘individuals and groups made vulnerable by discrimination or marginalisation.’ In this 

context it is noted that the laws of States Parties must be applied to all persons 

without discrimination and that States Parties should take positive action to prevent 

the torture of those who may be more vulnerable to ill-treatment as a result of their 

membership of a marginalised group.445 It is stated that while such action should 

include the monitoring and investigative techniques described above, it should not be 

limited to these areas.446 This may suggest some support for the argument that 

States Parties should consider the vulnerability of particular groups in all areas of 

their practice and take action to mitigate the risks they face before torture can occur. 

To facilitate this, the Committee should also consider in all areas of its practice, 

situations in which specific groups are likely to be particularly vulnerable to the use of 

torture and make recommendations to rectify this. The Committee’s experience in the 

examination of a substantial number of States Parties in a variety of situations 

combined with its non-political nature means that it is well equipped to identify 
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examples of good and poor practice and to communicate these to the other States 

Parties with the aim of preventing torture globally. 

   The General Comment outlined a number of specific areas in which preventive 

action should be taken. Article 10 of the Convention requires States Parties to 

educate public officials, including law enforcement personnel on the prohibition of 

torture but the General Comment goes further and calls for the wider education on 

the prohibition of torture and its absolute nature, not just of the public officials whose 

actions are covered by the Convention but also of the population more generally.447 It 

is argued that the knowledge of both the perpetrator and the victim that the practice 

of torture is illegal will act as a strong deterrent. This is also true where such acts are 

universally perceived as unacceptable in the general population of the State and a 

reading of Article 2 consistent with this approach may require States to guide public 

opinion in this direction. The Committee therefore takes a keen interest in the training 

given to public officials concerning both the prohibition and standards of good 

practice which may be applied in order to avoid incidents which may violate the 

Convention. With reference to vulnerable groups, the General Comment calls for the 

‘sensitization training’ of public officials to address the particular vulnerability of these 

groups.448 

   The Committee will seek to encourage States Parties to take appropriate action 

where any part of their government is seen to be actively prejudiced against any 

vulnerable group. At its 44th session in 2010, Switzerland was encouraged to take 

action to address allegations of police violence targeted at victims of African origin in 

the Cantons of Geneva and Vaud.449 The Committee has also attempted to bring an 
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end to discrimination by police officers in Northern Ireland, for example, by 

recommending in 1998 the restructuring of the Royal Ulster Constabulary in order to 

render it more representative of the religious composition of the community it 

served.450 The aim of such a change being to create a culture in the police force 

whereby abuses targeted at members of particular religious communities are not 

seen as acceptable and will, therefore, become far less likely to occur. The United 

Kingdom Government had taken this action by the time its next periodic report was 

considered by the Committee in 2004. The Committee has also made similar 

recommendations concerning the staffing of the Austrian police and prison services 

which were observed to employ low numbers of officers from minority groups,451 

something that has the potential to increase the risk of targeted abuse against 

members of these groups. 

The General Comment focuses on the prevention of the torture of women as well as 

various minority groups, including ethnic and sexual minorities, who are also seen to 

be at greater risk of being subjected to torture due to discrimination and 

marginalisation in a similar manner to many such groups. Here particular reference is 

made to women who are also members of minority groups who may, in some 

circumstances, be particularly vulnerable. In relation to this, the Committee notes the 

lack, in many State Party reports of full statistics disaggregated by age, gender, 

ethnicity and other relevant characteristics relating to aspects of the implementation 

of the Convention.452   It is argued that the provision of such data can assist in the 

identification of discriminatory treatment which may lead to violations of the 
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Convention and which may not otherwise be dealt with.  The knowledge that States 

will be required to provide the Committee with such information may also have the 

effect of increasing the pressure on governments to take action to prevent such 

discrimination. 

   This focus on the prevention of torture does not mean that the Committee is not 

concerned with the punishment of acts contrary to the Convention. While any 

completely effective system of the prevention of torture would render this 

superfluous, such a situation remains a long way off and torture continues to be 

practiced across the world. Article 4(2) of the Convention requires that acts of torture 

are “...punishable by appropriate penalties which take into account their grave 

nature.”453 The existence and regular imposition of such penalties on those found to 

have committed abuses has the potential to act as a strong deterrent to those who 

may otherwise consider committing torture in the exercise of their public functions. 

Recent examples of the Committee issuing recommendations aimed at the removal 

of climates of impunity can be found in relation to the consideration of the reports of 

Jordan and Syria in 2010.454 Particular concern has been raised at the lack of 

appropriate penalties where victims appear to have been targeted on the basis of 

their membership of a vulnerable group. At the Committee’s 44th session in 2010, the 

Committee raised reports which it had received of Austrian police officers accused of 

subjecting members of ethnic minorities to racist abuse and severe violence. It was 

noted that some of the officers, although ultimately convicted, received only 
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suspended sentences.455 It was argued that this did not discharge the State Party’s 

obligations under Article 4(2) of the Convention as not only did it fail to provide justice 

for the victims in this case, but it also created no deterrent for other public officials 

who may be inclined to behave in the same way, contributing to a climate of impunity 

in which such officials feel able to commit similar acts, often targeting vulnerable 

victims, without fear of punishment. It also represents a failure on the part of the 

State party to adequately communicate the unacceptable nature of such actions.   

   In addition to seeking to protect individuals from abusive actions from public 

officials, the Committee also interprets the Convention to provide protection from 

harmful cultural practices. While these practices do not, generally speaking, involve 

public officials of the States Parties, Article 1 of the Convention requires only their 

consent or acquiescence for such practices to constitute torture. This is interpreted 

as a duty on States Parties to enact and enforce laws prohibiting these practices. 

The Committee has previously encouraged States Parties to take action against 

harmful cultural practices including Female Genital Mutilation456 and early 

marriages.457  

  Article 3 of the Convention prohibits the expulsion return or extradition of any 

person to any State where there are substantial grounds for believing they would be 

in danger of being subjected to torture. This wording means that this provision 

applies to States extraditing their own nationals but the Committee’s main concern in 
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this area has been the removal of foreign nationals to potentially unsafe States. 

Article 3(2) requires States Parties to take into account all relevant considerations in 

determining the existence of such a risk of torture. This includes the existence of a 

“...consistent pattern of gross, flagrant or mass violations of human rights.”458 In such 

cases a State would be expected to assess as a relevant consideration, for example, 

whether the person to be removed belongs to any group which may be particularly at 

risk from such violations. In addition to seeking to prevent the removal of vulnerable 

persons to States where they are at risk of torture, the Committee has sought to 

safeguard the position of individuals belonging to minority groups by encouraging 

States Parties to offer increased protection in their application of domestic nationality 

laws. During its 44th session, it questioned the delegation from Jordan over 

allegations that State had removed its nationality from residents of Palestinian 

origin.459 It also questioned Liechtenstein over its naturalisation laws requiring 

stateless persons to be resident in that country for a period of thirty years before 

acquiring its nationality.460  
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Chapter 5  

The United Nations Committee Against Torture and its Constructive Dialogue 

with the United Kingdom 

(i) Introduction 

One of the main actors in the international struggle against torture is the United 

Nations Committee Against Torture which was established under Article 17 of the 

United Nations Convention Against Torture and Other Cruel, Inhuman or Degrading 

Treatment or Punishment 1984.461 The Committee’s role is to monitor and encourage 

compliance with the provisions of this Convention and to engage with States parties 

in a constructive dialogue with the aim of encouraging them to improve their 

compliance with the Convention’s requirements relating to the cessation and 

punishment of torture, and increasingly to encourage changes in the administration of 

States aimed at creating an environment in which torture cannot take place. This 

chapter will seek to examine the structure and functions of the Committee and their 

suitability for these purposes as well as to explore the Committee’s consideration of 

the United Kingdom’s most recent periodic report as an example of the Committee’s 

procedures in practice and an illustration of their effectiveness and of the United 

Kingdom’s implementation of the Convention and how this may be improved. 

   The United Nations Convention Against Torture and Other Cruel Inhuman or 

Degrading Treatment or Punishment (hereafter the Convention or CAT) was ratified 

in 1984 and has been in force since 26 June 1987. The Committee has been in 

existence since 1 January 1988.462 Although the Convention initially entered into 

force after the ratification or accession of just 20 States in accordance with Article 
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27,463 it has since been widely ratified internationally and currently has a total of 153 

States Parties,464 representing the vast majority of States currently in existence.  All 

of these States are obliged to report to the Committee.465 As discussed in previous 

chapters, the Convention aims to define, prohibit and punish acts of torture. Article 1 

of the Convention sets out the definition of torture: 

“...any act by which severe pain or suffering, whether physical or mental, is 

intentionally inflicted on a person for such purposes as obtaining from him or a third 

person information or a confession, punishing him for an act he or a third person 

has committed or is suspected of having committed, or intimidating or coercing him 

or a third person, or for any reason based on discrimination of any kind, where 

such pain or suffering is inflicted by or at the instigation or with the consent or 

acquiescence of a public official or other person acting in an official capacity. It 

does not include pain or suffering arising only from, inherent in or incidental to 

lawful sanctions.”466 

 Articles 2-16 detail the duties of States Parties in relation to the abolition of the 

practice. It is in relation to these requirements that States are examined by the 

Committee. Article 2, for example, requires government action to prevent the use of 

torture,467 while Article 3 prohibits the refoulment, deportation or extradition of 

persons to States where they risk being the victim of violations of the Convention.468 

Articles 17-24 of the Convention relate to the establishment and operation of the 

Committee. 
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(ii) The Committee Against Torture 

Article 17(1) of the Conventions provides that the Committee shall be composed of 

“...ten experts of high moral standing and recognised competence in the field of 

human rights, who shall serve in their personal capacity.”469 Such experts are to be 

elected by the States Parties, “consideration being given to equitable geographical 

distribution...”470 While there is no clearly defined requirement of even geographical 

distribution beyond this vague reference to equitable distribution in Article 17(1), 

Parties have tended to elect members from a relatively diverse selection of States. 

The current members of the Committee originate from Chile, China, Denmark, 

Georgia, Italy, Mauritius, Morocco, Nepal, Senegal and the United States of 

America.471 This arguably represents a relatively even geographical distribution, 

despite some evidence of a European bias. When the Committee was formed on 1 

January 1988, it comprised 1 member from Africa, 1 from Asia, 2 from Latin America, 

1 from North America, 2 from Eastern Europe and 3 from Western Europe.472 Nowak 

and Mc Arthur note that this resulted in complaints from some African States given 

that an informal consensus had previously been reached that the Committee should 

comprise 1 member from Asia, 2 from Latin America, 2 from Eastern Europe, 3 from 

Western Europe and 2 from Africa.473 Even this model may not have resulted in an 

equitable distribution as it would leave Asia and North America under represented 

despite their substantial populations. It must be noted, however, that in the early 

stages of the Committee, ratification of the Convention in some regions was not as 

uniform as it is at present. Given that the Committee, with only ten members, is the 

smallest of the United Nations human rights treaty bodies, it may prove difficult to 
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achieve a genuinely equitable geographical distribution of membership without 

having to compromise on the other requirements of membership such as 

independence and recognised competence in the field of human rights. In practice 

members have tended to act fairly in their interaction with States Parties regardless 

of their geographical position and there is little evidence that any European bias on 

the Committee would result in a lesser level of scrutiny of UK practice. Some States, 

however, may react more negatively to questioning from members of certain 

nationalities.    

   The convention also makes reference to “...the usefulness of the participation of 

some persons having legal experience.”474 This does not seem to suggest that the 

Committee should be composed entirely of legal professionals or set any specific 

quota for such members. In practice many of the Committee’s members have been 

legal practitioners but a number of other professions have also been represented. In 

addition to legal practitioners and academics, recent Committee members have 

included a political academic, several diplomats, a magistrate, a psychologist and a 

member of the United Nations staff.475 This is clearly a positive selection. While a 

certain amount of legal expertise is essential to the operation of the Committee, the 

inclusion of other professionals provides the Committee with an in-depth knowledge 

of various areas of State practice in which there may be a danger of the violation of 

the Convention. Such a diverse Committee also has the advantage of being able to 

make a wider range of recommendations for the prevention and avoidance of torture. 

Ingelese notes, however, the risk of members’ judgement being affected by their 

roles outside the Committee.476 
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   While the Convention requires that the Committee should be made up of 

independent experts serving in a personal capacity and not as agents of their 

governments, it is arguable that there may be the potential for the effectiveness of 

the Committee to be jeopardised by the election process set out in Article 17(2). This 

states that members “...shall be elected [by States parties] by secret ballot from a list 

of persons nominated by States parties.”477 Difficulties may arise from the 

requirement that a potential member must be nominated by their national 

government, of whom they are required to act independently once elected. Once 

nominated prospective members are then elected by the States parties. It may be 

possible to suggest that a system which permits States to vote for those who will 

police them may not necessarily produce a Committee that is willing and able to take 

action against powerful States over non-compliance with the Convention. There is, 

however, no evidence that this has been the case in practice and it is undoubtedly 

true that any move to take the power to elect Committee members away from States 

parties would not receive the necessary support from States and would risk a 

reduction in the level of cooperation with the Committee. 

   The other major area of concern relating to the election process for Committee 

members is the fact that nothing in the Convention or the Committee’s Rules of 

Procedure prevents members standing for re-election and many do, in fact, serve 

multiple terms.478 There may be a theoretical danger here, as noted by Ingelse, 

whereby Committee members become reluctant to take an assertive stance with 

States parties, or even being more assertive when dealing with certain States, for 

fear of jeopardising their chances of being nominated and subsequently re-elected by 

States parties.479 Again, there is no evidence of this having occurred with many of the 
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members having served multiple terms and gained valuable experience in dealing 

effectively with States parties, encouraging their compliance and making innovative 

recommendations for the avoidance of torture. 

   Nowak and McArthur also point to the potential difficulties which may arise from the 

fact that following the death or resignation of a Committee member, Article 17(6) 

allows the State which had initially nominated that member to freely appoint one of its 

own nationals to serve for the remainder of the previous member’s term.480 The only 

means of defeating the appointment by such a method of a person who is not 

qualified or independent is for more than half of the States parties to formally object 

to the appointment within six weeks of being advised of the decision by the UN 

Secretary General.481 This is unlikely to occur for diplomatic reasons. Any State at 

risk of this kind of international backlash may be unlikely to succeed in having one of 

its nominations elected to the Committee to begin with. It should also be noted that 

many of the Committee members appointed through this process have gone on to 

make valuable contributions to the Committee. Two recent Committee members were 

appointed through this mechanism and both have since been re-elected by the 

States parties.482 Nowak and McArthur suggest that the nomination of members by 

States parties directly rather than through any United Nations organs underlines the 

fact that the Committee is  

“...not a body of the United Nations but a relatively autonomous quasi-judicial 

treaty based organ created by the States parties of the Convention.”483  

The Committee is dependent on the United Nations for its staff and facilities484 but 

States Parties are responsible for bearing the costs of meetings.485 The Committee 
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has been able to establish its own rules of procedure486 and has been largely 

independent of the United Nations in its ordinary operations. 

   Nowak and McArthur also consider the alternative measures considered by States 

in the process of drafting the Convention. Some States had advocated the monitoring 

of compliance with the Convention through existing treaty bodies such as the Human 

Rights Committee established under the International Covenant on Civil and Political 

Rights. This, however, was seen to amount to a substantial change in that 

Committee’s mandate which would be difficult to justify under the Covenant.487 There 

were also suggestions that the Convention should be self-enforced with any 

international monitoring of compliance being optional. This was met with arguments 

that such a system could not be effective given the well-documented continuation of 

the practice of torture despite a substantial body of domestic and international law 

purporting to prohibit this.488 It would certainly have been a missed opportunity had 

States chosen to make the Committee’s supervisory powers optional as a Committee 

with full supervisory competence over all the States parties would be uniquely placed 

to coordinate international efforts and good practice in order to secure the prevention 

of torture globally. Even where the Convention compels States Parties to engage 

with the Committee its impact may be argued to have been limited by some degree 

of non-cooperation by certain States, a problem which would be made considerably 

worse if States were not obliged to report. 

   Even during the drafting of the Convention, some States were concerned about the 

financial implications of the establishment of such a Committee.489 While the 

Committee is financed and resourced by the States Parties through the Office of the 
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United Nations High Commissioner for Human Rights, it has been faced with a 

serious lack of resources which has weakened its ability to discharge the wide 

mandate that makes it such a vital tool in the battle against torture. Some current 

Committee members have noted the irony that while the Committee presses States 

Parties for the full cooperation required by the Convention, it is fully aware that it 

would be unable to deal with the workload that would be created if this was 

forthcoming.490 Article 18 of the Convention relates to the general operation of the 

Committee and provides that the “...Secretary General of the United Nations shall 

provide the necessary staff and facilities for the effective performance of the 

functions of the Committee under this Convention.”491 While the Committee is 

provided with staff and facilities for its twice yearly meetings, it does face a lack of 

resources492and a chronic shortage of time which has resulted in a substantial 

backlog of State party reports and individual communications.493   

 

(iii) Consideration of State Party Reports 

One of the main functions of the Committee is the consideration of State party 

reports. Article 19(1) of the Convention requires States parties to submit an initial 

report to the Committee, through the UN Secretary General, on “...the measures they 

have taken to give effect to their undertakings under this Convention,”494 within one 

year of the entry into force of the Convention for the State party concerned. This 

report is then considered by the Committee in a public meeting with a delegation of 

officials from the State party concerned. The Committee members will question the 
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delegation on issues of State practice relating to Articles 2-16 of the Convention 

arising from the report or from information received from non-governmental 

organisations, which are also permitted to make representations to the Committee. A 

second public meeting will follow at which the delegation will attempt to give answers 

to all of the questions raised by the Committee members and to provide any further 

information requested. Based on this the Committee will then issue Concluding 

Observations on the State’s level of compliance with the requirements of the 

Convention as well as recommendations as to how this may be improved. The 

Concluding Observations and recommendations of the Committee will then form the 

basis for the State’s supplementary reports to be submitted every four years after the 

submission of the initial report.495 The aim of this exercise is to establish what is 

described as a ‘constructive dialogue’496 with the State party in order to provide it with 

the encouragement and advice needed to improve its compliance with the 

Convention and to share best practice in the prevention and avoidance of the 

commission of torture. Ingelse also notes that a repeated reporting system will 

ensure that governments are aware of the areas where their policies fall short of the 

standards required by the Convention.497 It will also have the effect of maintain 

constant contact between the Committee and States parties, ensuring 

recommendations are followed up. 

   Weaknesses of this system include the problems of non-reporting and late 

reporting by State parties. Some of the reports considered in recent sessions have 

been submitted up to fourteen years late498 with the Committee unable to assist in 

the improvement of the human rights records of these States parties during this 
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period. There are also a number of States which became party to the Convention 

considerably more than one year ago and are yet to make any report to the 

Committee.499 This has not been a serious obstacle in the case of the United 

Kingdom, which has submitted a total of four reports to the Committee and has a 

good record of prompt submission. It should be noted, however, that the UK is yet to 

submit its fifth report to the Committee despite being asked to do so by 2008.500 

   In some cases States have submitted reports to the Committee in accordance with 

Article 19 but then fail to send a delegation to attend the Committee’s examination of 

the report. This has happened in the cases of Cambodia in 2003501 and Yemen in 

2009.502 In such cases the Committee has attempted to mitigate the frustrating effect 

of this non-cooperation by considering the report in the absence of a delegation from 

the State Party and submitting Preliminary Concluding Observations on the basis of 

the report and any communications received from non-governmental organisations. 

This procedure is provided for in Rule 66(2)(b) of the Committee’s Rules of 

Procedure503 which it was free to draft under Article 18(2) of the Convention. This 

method of consideration is widely accepted not to be as effective as a full 

consideration in the course of a dialogue with a delegation from the State party and 

has not been universally accepted by Committee members for this reason.504 It is, 

however, undoubtedly preferable to postponing the examination of the report which 

would provide no benefit to potential torture victims in the relevant State and may 
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lead other States to conclude that they are able to withhold cooperation with the 

Committee without consequences.  

   This strategy has generally proved successful with Cambodia fully cooperating with 

the examination of its next report in 2010505 and sending a full delegation to engage 

in a dialogue with the Committee. Following the Concluding Observations issued 

concerning the Yemeni report in 2009, that State requested an additional meeting at 

the following session in 2010506 at which they sent a delegation to deliver the State’s 

replies to the Committee’s findings. These results demonstrate that the Committee is 

making progress in dealing with States who do not cooperate with its procedures. 

This only relates, however, to States who have already cooperated to the extent that 

they have submitted their report in accordance with Article 19 of the Convention, a 

major difficulty facing the Committee is the total non-cooperation of States parties 

who do not submit any reports at all. In 2010 a total of 29 of the 147 States parties 

had yet to submit their initial report to the Committee despite these being more than 

three years overdue.507 The situation since seems to have deteriorated further with 

the accession of six new States parties. While these States are obliged by the 

Convention to submit such reports the Committee has great difficulty in compelling 

them to do so. There is also a significant problem of late reporting to the Committee. 

A recent example of this is the initial report of Ethiopia considered by the Committee 

in November 2010 which was submitted to the Committee 14 years after it was due.  
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(iv) Confidential Inquires 

Article 20 of the Convention provides for inquiries by the Committee into reports of 

the systematic practice of torture in any State party. The Article is triggered if the 

Committee 

 “...receives reliable information which appears to it to contain well-founded 

indications that torture is being systematically practiced in the territory of a 

State party.”508  

The Convention is silent as to exactly what constitutes the ‘systematic’ practice of 

torture. Read with its ordinary meaning, it may be taken as being similar to 

widespread but it is unclear how widespread and this would omit any very serious 

sporadic episodes of the commission of torture which may not be described as 

systematic but are equally damaging to their victims. 

Where such information is received, the Committee will “...invite that State Party to 

co-operate in the examination of the information and to this end to submit 

observations with regard to the information concerned.”509 In response to this, the 

Committee may direct one or more of its members to conduct an inquiry into the 

conduct of that State.510 Such an inquiry, however, may only visit the territory of the 

State concerned with the agreement of that State.511 This, combined with the 

confidential character of Article 20, may allow States to evade the attention of the 

Committee with impunity and continue any such systematic practice of torture. 

Various States including Turkey and Mexico512 have, however, invited members of 

the Committee into their territory in order to conduct such inquiries. Article 20(5) of 
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the Convention does provide for the inclusion of a summary of the findings of any 

such inquiry in the Committee’s annual report but this is only to happen “...after 

consultations with the State Party concerned.”513 This again leaves the potential for 

States in violation of the Convention to refuse to co-operate with the Committee 

without the risk of genuine enforcement action.  Article 20 appears to be aimed more 

at halting existing practices of systematic torture rather than preventing it altogether, 

although States’ knowledge of these provisions may have some deterrent value. 

Such provisions are, however, valuable as unless and until any mechanism can be 

created that can completely eliminate torture through prevention alone, the practice 

must be punished where it continues and measures must be taken to bring an end to 

any widespread practice which is contrary to the Convention. There have been no 

such inquiries focusing on the United Kingdom. While the UK has received some 

criticism from the Committee of its level of compliance with the Convention, there has 

been no suggestion of the systematic practice of torture required to trigger such an 

inquiry.  

 

(v) Inter-State Communications 

Article 21 of the Convention provides that States parties may make declarations 

recognising the competence of the Committee to receive communications  “...to the 

effect that a State party claims that another State party is not fulfilling its obligations 

under this Convention.”514 Such communications may only be made by States which 

have made the relevant declaration under Article 21 and may only concern such 

States.515 The Convention then goes on to outline the procedure for the consideration 

of these complaints. The State which is subject of the Communication is given three 
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months to forward the communicating State an explanation of the matters 

concerned.516 If a solution satisfactory to both States cannot be reached, then either 

State may refer the matter to the Committee.517 

   This mechanism may only be used in situations in which all domestic remedies 

have been exhausted.518 Any consideration of such complaints is required to take 

placed in closed meetings.519 It is to be noted that the use of this provision, unlike the 

other functions of the Committee, is to an extent discouraged by the Convention in 

that States Parties are to be directed towards the ‘friendly settlement’ of such 

disputes before the Committee will deal with the matter. The Committee will, in the 

absence of such a ‘friendly settlement’ issue a report on the situation within twelve 

months of the receipt of the communication.520   

To date a total of 59 of the Convention’s 153 States parties have made such 

declarations under Article 21521 including the United Kingdom, although the 

declaration made it clear that such complaints were only to be admissible where they 

emanated from a State which had also made a declaration under Article 21.522 It is 

theoretically possible, therefore, that another State may attempt to report the UK to 

the Committee under this Article for failure to adhere to the Convention, or that the 

UK could take such action against another State in order to combat any continued 

use of torture and to encourage its prevention.  

   The inter-State reporting mechanism, however, remains unused as it may be seen 

as an internationally unfriendly act.523 The requirement that both the reporting State 
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and the State subject to the report have made declarations may also obstruct the use 

of this Article as States risking such action by virtue of their non-compliance with the 

Convention or their poor diplomatic relations are likely to choose simply not to make 

any such declaration. Nowak and McArthur note that in relation to other International 

instruments, for example the European Convention on Human Rights, joint 

complaints made by a number of States have been used as opposed to individual 

complaints. This is argued to be less damaging diplomatically and the involvement of 

a variety of States could serve to underline the unacceptable nature of any 

Convention violations. The action taken against Greece in response to human rights 

abuses following the 1967 military coup is given as an example of this.524 Nowak and 

McArthur also note that, despite these difficulties, any information transmitted to the 

Committee by a State party, regardless of any Article 21 declarations could be used 

as the basis for an inquiry under Article 20 if it was found to be reliable and indicated 

the systematic practice of torture by any State Party.525 This, it is argued, would 

prove more effective than any attempt to resolve the matter as a dispute between 

States. Such action would, however, be taken under Article 20 and Nowak and 

McArthur conclude that Article 21 is the weakest of the various monitoring 

procedures available to the Committee under the Convention.526 

   While the UK has not been the subject of any such communications from other 

States parties, non-governmental organisations have produced a considerable 

volume of literature relating to UK practice and compliance with the Convention 

which has been shared with the Committee prior to its consideration of State Party 

reports. 
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(vi) Individual Communications 

Article 22(1) of the Convention allows a State party to make a declaration recognizing 

the competence of the Committee to receive and consider individual communications 

“...by or on behalf of individuals subject to its jurisdiction who claim to be victims of a 

violation by a State party of the provisions of the Convention .”527 This provides a 

means for individual torture victims to contact the Committee directly where they are 

unable to rely on the domestic legal system of the State Party responsible. On 

receiving such communications, the Committee will transfer relevant details to the 

State Party concerned. The State will then have six months to “...submit to the 

Committee written explanations or statements clarifying the matter and the remedy, if 

any, that may have been taken by that State.”528  The Committee will then examine 

the communication in a closed meeting529 before forwarding its views on the matter 

to the State Party and individual concerned.530  

   While this mechanism has the potential to act as a valuable tool for the prevention 

of torture in those States that do not fully cooperate with the Committee’s reporting 

procedures or observe the provisions of the Convention, there are a number of 

problems which may serve to reduce the level of protection it can offer. The most 

obvious of these is that it applies only to State parties who have made an authorising 

declaration under Article 22(1) in addition to having ratified the Convention. “No 

communication shall be received by the Committee if it concerns a State Party which 

has not made such a declaration.”531 In practice, as of January 2014 only 67 of the 

153 States parties had authorised the consideration of such communications.532 

There is also the risk that declarations will only be made by the State Parties who are 
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less likely to violate the Convention in any case with torture continuing to be 

practiced with impunity in those State Parties who do not cooperate with the 

Committee and have not made Article 22 declarations. The United Kingdom has not 

made such a declaration authorising the Committee to consider individual 

communications despite encouragement from the Committee to do so.533 

   Even where there has been an Article 22 declaration, communications will be 

inadmissible where they are anonymous or amount to “...an abuse of the right of 

submission of such communications or [is] incompatible with the provisions of [the] 

Convention.”534 It is perhaps understandable that measures should be taken to 

prevent the use of the Committee’s time and recourses in the consideration of 

abusive or vexatious complaints. The Convention is, however, silent as to what would 

constitute an abusive communication and the appropriate operation of the individual 

communications mechanism will require the Committee members to take great care 

to apply this provision in an independent and apolitical manner. It is certainly true that 

the consideration of anonymous communications would cause a variety of difficulties 

but it should be noted that torture victims who may be in fear of a particular State’s 

government may have good reason not to want to be identified, in order to prevent 

further abuses. In addition to this, the Committee is also unable to consider 

communications that are or have been examined under “...another procedure of 

international investigation or settlement”535 or where all domestic remedies have not 

been exhausted.536 This requirement does not apply “...where the application of the 

remedies is unreasonably prolonged or is unlikely to bring effective relief to the 

person who is the victim of the violation of [the] Convention.”537 This is a welcome 
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exception as if the aim of the communications provisions is to prevent violations, or at 

least to prevent further violations, of the Convention, it is essential that the victim has 

a swift remedy which is not always possible in certain jurisdictions and there is 

always the possibility of further violations of the Convention pending the resolution of 

the matter. It should also be noted that an authorising declaration under Article 22 

may be withdrawn at any time.  While such a withdrawal shall not serve to prejudice 

any communications already received by the Committee,538 it may be possible for 

any State faced with a difficult situation, for example a threat to its government, to 

make such a withdrawal and then begin to practice torture against individuals seen 

as a threat. A State which withdraws an Article 22 declaration will remain bound by 

the remaining provisions of the Convention539 but, as discussed above, there may be 

scope for States to evade the enforcement of these through non-cooperation with the 

Committee. In practice, States have not withdrawn Article 22 declarations and any 

that do are likely to be faced with large scale international pressure. The most 

significant challenge has been to encourage States to make such declarations to 

begin with. The other major problem jeopardising the effective operation of the 

communication provisions is the Committee’s lack of time and recourses, a problem 

which would only be worsened by any expansion of the Committee’s competence in 

this area. Meeting only twice each year, the Committee now has a substantial 

backlog of such communications with potential torture victims often waiting a number 

of years to be heard and granted any relief. This has led to the ironic situation, as 

acknowledged by Committee members where the Committee encourages as many 

States as possible to make declarations under Article 22 in the full knowledge that 
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they would have great difficulty dealing with any large scale uptake of these 

recommendations.540 

   The individual communication procedures contained in Article 22 of the convention 

do seem to be aimed mainly at putting an end to existing practices of torture rather 

than at a wider concept of prevention with victims largely seeking to use the 

communications mechanism after they have already been tortured, a practice for 

which full redress is never possible. The main exception to this is, as noted by 

Gorlick,541 the use of the procedure in relation to possible future breaches of Article 3 

of the Convention relating to non-refoulment. Here it is possible for a person to 

petition the Committee prior to the execution of any order for their deportation or 

extradition to any State where they are likely to be treated in a manner which would 

constitute a violation of the Convention. In such cases the Committee is able under 

Rule 110(3) of its revised Rules of Procedure to offer interim relief by preventing the 

execution of the order until it has considered the matter,542 a process which can take 

some time. If this is followed by a finding in favour of the individual, it may constitute 

a clear and effective mechanism for the prevention of torture, compelling States to 

comply with the requirements of Article 3. It remains an area of concern, however, 

that the Committee’s case law clearly demonstrates a continued practice among 

States Parties of attempting to remove people to States where there is a clear risk 

that they will be the victim of violations of the Convention.543 Gorlick also suggests 

that the mechanism is being used to plug holes in International Refugee Law but 

warns against reliance on the procedure due to its uneven applicability.544   
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    This is an area in which the Committee has proved invaluable as an independent 

enforcement mechanism of the prohibition of torture as States may be guided by self-

interest in their operation of their own deportation and extradition laws. They may 

consider domestic and international political issues as well as security and diplomatic 

concerns when enforcing such laws and this may result in unfair outcomes which risk 

the violation of the Convention. The Committee, in its capacity as an independent 

and apolitical body is immune from such considerations and will act only to 

encourage full compliance with the Convention meaning that the observance of its 

jurisprudence in this area is a powerful tool for the prevention of the practice of 

torture. An examination of the Committee’s jurisprudence reveals that many such 

cases relate to industrialised European States, such as Switzerland and Sweden and 

most of these concern Article 3 of the Convention.545 This does not necessarily 

constitute an indictment of these States’ human rights records but, as Nowak and 

McArthur point out, may reflect the fact that such States have made the majority of 

Article 22 declarations and torture victims in States with worse human rights records 

may fear coming forward, especially as the Committee is unable to consider 

anonymous communications.546 The failure of the United Kingdom to make such a 

declaration was, as is discussed below, the cause of a great deal of debate with 

Committee members during the consideration of its most recent periodic report in 

2008. Much of the focus of this examination centred on detention and refoulment 

procedures,  and other issues under Article 3 of the Convention which have been a 

major part of the Committee’s Article 22 jurisprudence. 
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(vii) Consideration of the United Kingdom 

The consideration by the Committee of the forth United Kingdom report took place on 

17th and 18th November 2004 when the Committee examined the State’s fourth 

periodic report.547 This report had been submitted to the Committee following its 

previous consideration of the UK in 1998 and attempted to address the issues raised 

by the Committee during that session. 

   Prior to its consideration of the report, the Committee issued a 43 point list of 

issues to be addressed by the UK. Some of these related specifically to the 

incorporation of the Convention into domestic law. The first point raised highlights the 

judgement of the Court of Appeal in A v Secretary of State for the Home 

Department548 which found that the provisions of the Convention are not part of UK 

law. The Committee suggested the possibility of fully incorporating the Convention 

into domestic law as the European Convention on Human Rights (hereafter ECHR) 

had been incorporated by the Human Rights Act 1998549 to provide extra protection 

for victims. The list also focused on the measures which the UK had taken to 

implement the Convention, noting the criminal offence of torture created by Section 

134 of the Criminal Justice Act 1988. Section 134(1) provides that:  “A public official 

or person acting in an official capacity, whatever his nationality, commits the offence 

of torture if in the United Kingdom or elsewhere he intentionally inflicts severe pain or 

suffering on another in the performance or purported performance of his official 

duties.”550  

   Section 134(4) and (5)(b)(iii) of this Act provide for a ‘lawful authority or excuse’ 

defence to a charge of torture as well as applying this defence to local law where the 
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offence has been committed abroad. The Committee requested a further elaboration 

of the findings of a Home Office review that this was acceptable under Article 2 of the 

Convention.551 The Committee also asked questions relating to the treatment of 

asylum seekers, especially to the interview process552 and the basis on which the 

Secretary of State determines applications to be ‘clearly unfounded.’553 Questions 

were also asked relating to the treatment of those detained without charge under 

Sections 21-23 of the Anti-Terrorism, Crime and Security Act 2001554 and about 

prison conditions more generally, including the issues of prison violence and self-

harm.555 Questions were also raised relating to the prohibition on the use of evidence 

obtained through the use of torture in legal proceedings.556 The second main section 

of the list of issues focused on the conduct of the UK military in Iraq and Afghanistan. 

The Committee asked specific questions relating to the applicability of the legal 

prohibition of torture to such troops,557 the treatment of detainees,558 and the status 

of private contractors involved in the handling of detainees.559 The list of issues also 

contained questions relating to the adherence to the Convention in British Crown 

Dependencies and Overseas Territories.560 These issues reflect the main concerns 

relating to the UK’s human rights record at the time of the consideration although 

other issues have arisen since. 

   The United Kingdom sent a substantial delegation of 25 members to participate in 

the consideration of the report and to address the Committee’s questions.561 The 

delegation included members from the Department of Constitutional Affairs, Home 
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Office, Ministry of Defence, Prison Service, Scottish Executive, Foreign and 

Commonwealth Office, Immigration and Nationality Directorate and Northern Ireland 

Office as well as representatives of the governments of the Isle of Man and Anguilla. 

This allowed the Committee to communicate directly with representatives of most of 

the organs of government most likely to be involved in matters of relevance under the 

Convention and to communicate suggestions and good practice for the avoidance of 

torture to the widest possible audience. 

  Prior to the examination of the report, the delegation stated that the United Kingdom 

condemns the practice of torture under all circumstances562 with the head of the 

delegation describing the practice as “...an affront to and a denial of the inherent 

dignity and right to respect which is the birthright of every human being.”563 He went 

on to note aspects of the UK’s long history of the legal prevention of torture including 

the fact that torture has not been used as a tool of interrogation in the UK since 

1640.564 In fact various interrogation methods used by the UK as recently as the 

1970s have been found to amount to inhuman and degrading treatment, this was the 

case, for example, in Ireland v United Kingdom.565 The head of the delegation did 

concede that the UK’s past as a colonial power made a full description of its historical 

use of torture more complex.566 As to the current position, it is noted that most forms 

of torture would constitute offences under the Offences Against the Person Act 

1861,567 although most of the offences under this Act require some level of physical 

contact and it may not, therefore, cover all forms of torture as defined under Article 1 

of the Convention which also refers to mental pain or suffering.568 It was also stated 
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that the specific offence of torture was created by Section 134 of the Criminal Justice 

Act 1988.569 The United Kingdom has been a party to the Convention and to the 

Council of Europe’s European Convention for the Prevention of Torture since 1989570 

and was one of the first States to ratify the Optional Protocol to the Torture 

Convention.571 The delegation also sought to draw attention to the UK’s relevant 

diplomatic activity on the international stage. It was noted that the UK had been 

engaged in lobbying for the universal ratification of the Convention and that 28 States 

had become party to it since this lobbying had begun.572 It is not necessarily clear, 

however, to what extent these ratifications had been influence by the UK’s diplomatic 

pressure. The UK had also made financial contributions to the UN Voluntary Fund for 

the victims of torture.573  

   Following this introduction, Jonathan Spencer, the head of the delegation, turned to 

some of the specific areas of domestic practice identified by the Committee in its list 

of issues. Firstly he noted the Committee’s long standing concerns relating to the 

scope of the offence of torture under the Criminal Justice Act 1988 but insisted that 

this provision did adequately cover all acts of torture574 and moved on to consider the 

‘lawful authority or excuse’ defence which the Committee had identified as its main 

area of concern and which would appear to run contrary to Article 2(3) of the 

Convention which clearly states that the order of a superior officer or public authority 

may not be invoked to justify the commission of torture575 and would appear to 

preclude any kind of ‘lawful authority’ defence. Spencer went on to note that the 

provision was now ‘supported by’ the Human Rights Act 1998.576 It is argued that 
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Section 6 of the Human Rights Act makes it unlawful for any public authority to act in 

a manner which is incompatible with any of the rights provided for under the 

European Convention on Human Rights, Article 3 of which prohibits the use of 

torture577 and that this would preclude the application of the ‘lawful authority’ defence 

of superior orders to anybody charged with this offence.578 While this argument may 

have some merit, it raises the question of why such a defence has been preserved if 

it cannot be applied and only serves to bring into question the absolute nature of the 

prohibition of torture. It was also noted that Section 3 of the Human Rights Act 

requires courts to interpret all legislation, so far as is possible, in accordance with the 

Convention rights and that this would further affect the potential application of the 

defence as Article 3 of the ECHR would have to be considered in any attempt to use 

the defence.579 

   With regard to the Committee’s requests that the UK should make a declaration 

under Article 22 of the Convention enabling the Committee to receive individual 

communications relating to the United Kingdom, Mr Spencer stated that this was 

subject to a policy review580 and that it had been decided that the UK should accede 

to the individual communication mechanism under the Convention on the Elimination 

of Discrimination Against Women (CEDAW) and that the effects of this should be 

evaluated in order to allow for the merits of an Article 22 declaration to be considered 

on a more empirical basis.581 While the move to allow individual communications 

under CEDAW is to be welcomed, this policy has the effect of ruling out any 

possibility of an Article 22 declaration under CAT for the duration of the review and 

limiting the ability of any torture victims to seek such a remedy for at least this period. 
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Addressing the other main area of concern highlighted by the Committee in its list of 

issues, the detention provisions under UK anti-terrorism legislation, Mr Spencer 

noted the exceptional gravity of the terrorist attacks of September 11 2001 and the 

level of threat facing the UK, highlighting the terrorist attacks against British interests 

in Istanbul in 2003.582 The power of the Home Secretary to order the indefinite 

detention of suspected international terrorists without trial under Sections 21-23 the 

Anti-Terrorism, Crime and Security Act 2001 was described as an immigration power 

rather than one relating to criminal justice583 and one which would only be used 

where the removal of those concerned from the UK would expose them to the risk of 

torture or ill-treatment contrary to Article 3 of the European Convention on Human 

Rights and that the power was, therefore, one designed to protect those concerned 

from the commission of torture rather than to be an form of torture or cruel treatment 

in itself.584 It was also noted that the UK had derogated from Article 5 of the ECHR 

and Article 9 of the International Covenant on Civil and Political Rights (ICCPR) citing 

an emergency threatening the life of the nation.585 It was noted that the Special 

Immigration Appeals Commission (SIAC) had found the provisions to be 

discriminatory under Article 14 of the ECHR and that the matter was now before the 

House of Lords.586 The House of Lords would also find the provisions discriminatory 

and declare them to be incompatible with the Convention rights under the ECHR in 

accordance with Section 4 of the Human Rights Act as discussed below.587 

   With respect to the Committee’s questions relating to the situation of refugees and 

asylum seekers in the United Kingdom, it was noted that in 2000, 2001 and 2002, 

more asylum applications were received by the UK than any other EU member 
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State.588 It was claimed that the majority of these claims were groundless and made 

“...as a means of sidestepping mainstream immigration controls.”589 It was argued 

that the legislation providing for out of country appeals relates mainly to applicants 

from countries generally considered to be safe590 and that if an applicant applied for a 

Judicial Review of a refusal, their removal would be suspended pending the outcome 

of this hearing.591 No mention was made, however of the criteria used in determining 

which countries are safe or the level of risk that may be acceptable in designating 

them as generally safe except that Schedule 3 of the Asylum and Immigration 

(Treatment of Claimants etc.) Act 2004 introduced a list of States to which applicant 

could be returned “...without substantive consideration of their claims.”592 This list 

comprised EU and EEA States.593 It was noted that immigration detainees have been 

housed in Immigration Service removal centres rather than prisons since 2002 with 

the exception of those in Northern Ireland where the low numbers of detainees does 

not justify the construction of such a centre and detainees may choose to be 

transferred to a removal centre elsewhere in the UK.594 Detainees may also be held 

in prisons where they are considered unsuitable for accommodation in a removal 

centre for security reasons.595 No specific reference was made to the conditions in 

such centres or of how these compared to those in prisons but there was some 

response to the Committee’s questions relating to the conditions in custody more 

generally. Mr Spencer referred to the modernisation of sanitation facilities in English 

prisons and a similar programme underway in Scotland as well as the construction of 

a new prison on the Isle of Man.596 Reference was also made to anti-bullying 
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strategies launched in an attempt to reduce prison suicide and self-harm.597 In the 

context of police custody reference was made to the establishment of the 

Independent Police Complaints Commission in England and Wales and parallel 

bodies in Scotland and Northern Ireland empowered to investigate allegations of 

police misconduct.598 

   Mr Spencer noted the passage of the Female Genital Mutilation Act of 2002 which 

made this practice a criminal offence whether committed domestically or abroad599 

but also noted parallel educational strategies aimed at eradicating the practice,600 an 

example of the use of preventive measures alongside the punishment of acts of 

torture. The delegation confirmed that a new Mental Health Bill601 was currently 

under Parliamentary scrutiny and that this aimed to modernise the treatment system 

by providing safeguards for patients with a new Mental Health Tribunal or, in criminal 

cases, the courts required to authorise all compulsory treatments of more than 28 

days.602 Reference was then made to improvements in detention conditions and 

procedural safeguards in the Channel Islands and the Isle of Man.603  

   Martin Howard of the Ministry of Defence then gave a statement outlining the 

United Kingdom’s response to the questions raised in the list of issues concerning 

the conduct of the UK’s armed forces in Iraq and Afghanistan.604 It was first argued 

that one of the reasons behind both deployments was to “...help create a climate in 

which human rights can flourish.”605 Mr Howard stated that Section 134 of the 

Criminal Justice Act 1988 is fully applicable to UK troops serving aboard606 who also 
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receive full training in the laws of armed combat including in the handling of 

detainees.607 It was argued that while the UK armed forces always act in accordance 

with the Convention, certain means of prevention contained in Articles 2 and 16 of 

the Convention can only be exercised by a sovereign government.608 It was also 

stated that the ICRC were “generally satisfied” with the manner in which detainees 

were treated by UK forces describing this as “fairly good.”609 It was noted, however, 

that UK forces had, more recently, been engaged in joint operations with Iraqi and 

Afghan forces in circumstances in which the latter had jurisdiction and in which 

Article 3 of the Convention which focuses on the removal of potential victims from a 

State Party’s territory was argued not to be applicable.610 It was stated that the UK 

was “...concerned that those [handed over]... are treated appropriately,”611  with any 

breach of the military agreements by Iraqi or Afghan authorities being “tak[en]... up 

rapidly”612 but no comment was made as to exactly what measures were taken to 

ensure that this was the case. 

   It was argued that all allegations of mistreatment are appropriately investigated by 

Service Police who had at the relevant time examined a total of 156 cases613 

including 17 cases alleging deliberate mistreatment614 one of which had been sent for 

trial.615 Mr Howard asked the committee to consider these numbers in relation to the 

65,000 UK service personnel who had served in Iraq at the time and argued that 

there was no evidence of systematic abuse of civilians, rejecting calls by Physicians 

for Human Rights for a full inquiry.616 Howard also commented on submissions made 
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by Redress concerning the hooding of detainees. It was noted that UK forces had 

used this practice as a substitute for blindfolding in the Iraqi and Afghan conflicts but 

that this was no longer the case. It was also argued that hooding had never been 

used for what were described as ‘sinister purposes’ or during interrogations, a 

practice banned in the UK since 1972.617 Hooding was one of the interrogation 

practices found by the European Court of Human Rights to amount to inhuman and 

degrading treatment in Ireland v United Kingdom. Howard also addressed 

submissions made by Redress concerning the applicability of the ECHR to the 

actions of UK troops serving abroad. He argued that that Convention was never 

intended to cover such situations and that its requirements, including the thorough 

investigation of every civilian death could no practically be carried onto the battlefield 

but that this did not mean that UK soldiers were not bound by English law or that the 

Torture Convention was not applicable.618  

   The delegation concluded its opening remarks by addressing some of the concerns 

raised by the Committee relating to the UK overseas territories. It was note that, while 

many of the overseas territories enjoy a high level of autonomy from the United 

Kingdom government, regular visits are made by inspectors to places of detention in 

order to ensure international standards are met.619 Most of the comments in this area 

had addressed the improvements made to conditions of detention. 

   The following examination of the UK report was extensive and resulted in no fewer 

than 75 questions to the delegation.620 The UK delegation was able to reply to the 

Committee’s questions the following day and attempted to address the main areas of 

concern to the Committee. The first major issue addressed was the UK policy of 
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postponing accession to the individual communication procedures under the 

Convention until the effects of accession under CEDAW had been analysed. 

Jonathan Spencer noted criticism of this policy from Committee member Mr 

Mavrommatis and stated that this approach had been taken to ensure the best 

outcome for British citizens but gave no examples of how an Article 22 declaration 

may prove prejudicial in this respect.621 He also asked the Committee for recognition 

that at least some progress had been made in this area since the consideration of the 

UK’s previous report.622 Dame Audrey Glover than addressed the Committee’s 

questions relating to the Optional Protocol to the Convention. Dame Audrey 

expressed concern that at the relevant time only five of the twenty ratifications 

necessary for the Protocol to enter into force had been achieved and confirmed that 

the Foreign Secretary was lobbying globally for a wide ratification of the Protocol.623 It 

was also confirmed that the UK would not set up any new bodies to form part of the 

National Preventive Mechanism (NPM) or national body for the monitoring of places 

of detention required under the Protocol as the several existing bodies including Her 

Majesty’s Inspectorate of Prisons were seen as appropriate.624 The Optional 

Protocol, providing for the monitoring of places of detention is key to the overall aim 

of the avoidance of torture. 

   In response to the Committee’s questions relating to the incorporation of the 

Convention into UK law, Mr Spencer noted that the UK has a dualist system of law 

and that before an international Convention is ratified, Parliament should ensure that 

domestic law complies with this. It was argued that the European Convention on 

Human Rights had been complied with for a long period prior to the passage of the 

Human Rights Act without incorporation into domestic law. The various findings 
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against the UK in the European Court of Human Rights during this period were 

attributed to situations “...where our understanding of what the Convention required 

was at variance with the Court’s.”625  The Human Rights Act was passed to allow 

domestic enforcement of the Convention avoiding the need for citizens to take cases 

to Strasbourg and was not required by international law.626 

   Arguing in defence of the ‘lawful authority or excuse’ defence Richard Heaton 

noted that the offence of torture created by Section 134 of the Criminal Justice Act 

1988 to implement the Convention is drafted more widely than is required by Article 1 

of the Convention containing the definition of torture. The UK offence covers pain and 

suffering inflicted by a public official in performance or purported performance of their 

duty and does not contain the exception found in Article 1 of the Convention covering 

the pain and suffering ‘arising form or inherent in or incidental to lawful sanctions.’627 

Heaton argued that the offence, as defined by the Criminal Justice Act, could 

potentially cover a surgeon administering any medical treatment which may result in 

pain or a prison governor as the penalty of imprisonment is argued to cause some 

level of suffering.628 The defence, it is argued serves to protect this category of 

potential defendant and the word ‘lawful’ in English law does not allow for protection 

for those who carry out illegal orders but would only apply when the authority or 

justification itself has the quality of law and so would comply with Article 2(3) of the 

Convention. It was also noted that the Convention would be used by any court 

interpreting the meaning of the Criminal Justice Act and that this would not permit the 

use of the defence to justify torture on the basis of superior orders. Any doubt in this 

connection would be removed by the requirement to interpret the Criminal Justice Act 
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in accordance with the European Convention on Human Rights.629 It was also 

confirmed that none of the 17 cases of alleged abuse by British troops in Iraq and 

Afghanistan had been dismissed on this basis.630 It was argued that Section 

134(5)(iii) of the Act was included to secure the protection of those people in 

positions similar to the hypothetical surgeon or prison officer described above who 

exercised these functions in another jurisdiction. It would be for such people to prove 

that their actions were sanctioned by the appropriate legal system and this would be 

unlikely to apply to torture as this, it is argued, is “...sanctioned not by law but rather 

by lawlessness, by abuse of power, and by corruption. In none of these cases would 

a defence under section 134 succeed.”631 Some may argue that this argument has 

merit but the existence of any kind of ‘lawful authority defence to an allegation of 

torture remains troubling. It may be argued that the United Kingdom would do better 

to adopt the definition of torture contained in Article 1 of the Convention described 

above. This definition has an additional requirement that the torture must be for a 

particular purpose, for example the procurement of information or coercion. Such a 

requirement would spare the surgeon described by Mr Heaton from being guilty of 

torture if they acted in genuine performance of their duty but may provide a loophole 

for those who would cause others suffering for its own sake without any particular 

purpose. The Convention also provides an exception for lawful punishment which 

would exonerate Heaton’s hypothetical prison governor. Such a provision may, 

however, have the effect of permitting draconian or cruel punishment so long as they 

are prescribed by law.  

   Consideration was also given to the Committee’s questions relating to the UK’s 

compliance with Article 15 of the Convention prohibiting the use of evidence obtained 
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through the use of torture. Mr Heaton assured the Committee that there are 

substantial legal safeguards to prevent the use of such evidence in court and that 

there are no known cases in the modern era of its use. The only situation in which it 

was accepted that this kind of evidence could be used was in the trial of the person 

who had administered the torture for an offence under section 134 of the Criminal 

Justice Act.632 

   Note was made by two Committee members of the continued state of emergency in 

Northern Ireland, something that had been criticised by the Committee in its 

consideration of the previous UK report in 1998. It was stated that it was the aim of 

the UK government to end the application of the temporary Northern Ireland 

provisions in the Terrorism Act 2000, which replaced the previous legislation, when 

the security situation allows for this.633 It was stated that these provisions are the 

subject of an annual review by both Houses of Parliament.634 

   In response to questions from Committee member Ms Gaer, concerning the 

application of the legal system to UK troops serving overseas, it was confirmed that 

English law, which as discussed above prohibits torture, applies to all British troops 

serving overseas regardless of the type of operation or the organisation which 

coordinates it. Such troops may also be subject to local laws but there may be 

agreements with the local government to exempt them from these. The delegation 

persisted in the view that aspects of the Convention covering only the territory of a 

State Party cannot apply to UK forces in Iraq and Afghanistan.635 The view was also 

expressed again that European Convention on Human Rights had no application to 

the UK’s operations in Iraq and Afghanistan.636 Ms Gaer had also raised questions 

                                                           
632

 Ibid p12 
633

 Ibid p19 
634

 Ibid p20 
635

 Ibid p22 
636

 Ibid p23 



 159 

about the legal responsibilities of private contractors who the delegation confirmed 

would be subject only to local laws unless they had been engaged directly by the 

military. It was noted, however, that such people could still be prosecuted under 

Section 134 of the Criminal Justice Act as this covers acts committed outside the 

United Kingdom.637 

   The view was repeated that  Article 3 which prohibits refoulment “...to another 

State...”638 was not applicable to the conflict which meant that detainees could be 

handed over to the custody of the Iraqi or Afghan authorities, the Military Technical 

Agreements with these authorities ensure that such detainees will be appropriately 

treated and where detainees are transferred to the custody of the United States of 

America, the UK remains the detaining power and responsible for the treatment of 

the detainees.639 Also in connection to the armed forces, Ms Gaer had raised the 

issues of bullying and suicide among UK troops. The delegation confirmed that it was 

revising its procedures relating to these issues but rejected calls from the public for a 

full public inquiry into the events at the Deepcut army barracks as a full police 

investigation had already been carried out and it was unlikely such an inquiry would 

expose any new facts.640    

   In the context of asylum, the delegation argued that no removals would take place 

in violation of the Convention Relating to the Status of Refugees, the ECHR or CAT. 

It was argued that the ECHR prevents removal where “...this would expose [the 

detainee] to a real risk of torture or inhuman or degrading treatment or punishment or 

where this would lead to a flagrant breach of other ECHR rights.”641 This, it is argued 

is wider than the protection offered under Article 3 of CAT which only prohibits 
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removals where “...there are substantial grounds for believing that [the detainee] 

would be subjected to torture,”642 so that by adhering to  its responsibilities under the 

ECHR, the UK is also in compliance with CAT.643 All asylum claims are considered 

on their own merits, even those where the claimant originate from one of the 14 

States designated as ‘safe countries’ and no claim will be refused purely because the 

claimant is a resident of one of these States.644 It was stated that claims were ‘clearly 

unfounded only where “on no legitimate view can the claim succeed.”645 Such 

claimants may apply for judicial review of this decision and will not be removed until 

this has been decided.646 A specific question had been raised by Ms Gaer 

concerning the treatment of trafficked women by UK immigration law. It was argued 

that the UK is sensitive to the vulnerable position of these women but that each case 

must be considered on its own merits as any blanket approval for trafficked women to 

remain in the UK would risk encouraging illegal immigrants to pretend to have been 

the victim of people traffickers.647 In response to questions raised by Committee 

member Mr Grossman, concerning violent disturbances at the Yarl’s Wood 

immigration removal centre, the delegation confirmed that a number of 

recommendations had been received in a report from the Prisons and Probation 

Ombudsman and that these would be considered as a means of improving conditions 

in the centre.648 

   In response to a variety of questions from Ms Gaer relating to the emergency 

powers provided for by the Anti-Terrorism, Crime and Security Act 2001, Jill Tan of 

the delegation, confirmed that it was the role of the Home Secretary to determine the 

extent of the threat from international terrorism and argued that any oversight must 
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not be allowed to prejudice national security.649 The emergency powers under the Act 

must be renewed annually.650 It was argued that the power to detain some foreign 

nationals without trial under Section 23 of the Act was necessary and proportionate 

for the purposes of Article 15 of the ECHR as it was “...strictly required by the 

exigencies of the situation.”651 All those detained under these powers are free to 

leave the country if they chose to do so but cannot be removed in accordance with 

the ECHR, as discussed above.652 In response to questions by Committee member 

Mr Mavrommatis, it was argued that the detainees were not in a ‘legal limbo’ and that 

a legal challenge to the powers was pending in the House of Lords at the time of the 

consideration.653 In addition to this a number of Committee members raised 

questions relating to prison conditions and were assured by members of the 

delegation that measures were being taken to monitor and prevent violence between 

prisoners and against prisoners at the hands of guards. It was also stated that 

measures were being taken to improve prison conditions more generally.654 

   The focus of the Committee on these areas demonstrates an emphasis on the aim 

of the prevention of torture. While Section 134 of the Criminal Justice Act and Article 

22 of the Convention are aimed at prohibiting and, in the case of S134, punishing the 

practice, they remain a valuable preventive tool as the wide awareness among British 

officials, including troops serving overseas, of the law in this area and the penalties 

available may have a strong deterrent effect. A particular focus on the conduct of 

military personnel overseas is crucial here as, given the danger associated with 

armed conflict, there is an increased risk of ill-treatment. There may also be a lack of 

scrutiny due to the UK’s views concerning the non-applicability of Article 3 of the 
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Convention and the ECHR meaning that those who come into contact with UK forces 

overseas may require additional protection. The focus on asylum seekers is also 

significant as the Committee attempts simultaneously to end the alleged ill-treatment 

faced by this group as a result of the legal process and in detention centres while 

also seeking to prevent the use of torture which may occur if they are wrongfully 

removed from the State. There was also a considerable focus on those held in 

detention. This took the form of calls for the independent monitoring of detention 

facilities in order to reduce the risk of ill-treatment but also of calls to modify the 

detention laws in order to prevent indefinite detention from being used as a means of 

ill-treatment in itself, both clear examples of the Committee’s increased focus on the 

prevention of torture rather than just its criminalisation.  

 

(viii) Concluding Observations and Recommendations 

The Committee published its Concluding Observations on the United Kingdom’s 

compliance with the Convention shortly after the consideration of its report. As usual 

the observations were divided into two headings, ‘positive aspects’ and ‘subjects of 

concern.’ Under the former the Committee praised the UK for its positive response to 

its previous recommendations, including the closure of certain prison facilities which 

had been criticised, the discontinuation of the use of baton rounds and the dissolution 

of the Royal Ulster Constabulary.655  The Committee also praised the entry into force 

of the Human Rights Act 1998656 and the Female Genital Mutilation Act 2002 as well 

as the extra-territorial application of the latter.657 The House of Lords judgement in R 

v Bartle and the Commissioner of Police for the Metropolis, ex parte Pinochet,658 
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relating to acts of torture committed abroad and the absence of immunity for former 

Heads of State was also noted659as was the establishment of the Independent Police 

Complaints Commission.660 The government’s assurances that British military 

personnel serving oversees remain subject to English criminal law, including the 

prohibition of torture,661 and that evidence shall be inadmissible in court where is 

knowledge or suspicion that it has been obtained by the use of torture662 were 

welcomed.  The Committee also commended the application of various local human 

rights provisions to the British Virgin Islands, Channel Islands, Isle of Man and 

Bermuda663 as well as the State’s early ratification of the Optional Protocol and its 

global diplomatic activity to encourage the universal ratification of and adherence to 

the Convention and Optional Protocol.664 

   It is certainly encouraging that these topics should attract the attention of the 

Committee given their relevance to the overall aim of the prevention of torture as 

opposed to that only of its criminalisation and punishment. It is noted for example, in 

the context of legislative measures, that the United Kingdom seeks to prevent its 

companies from becoming involved in the manufacture of the equipment used in the 

commission of torture, whether for export or domestic use.665This is a very positive 

development which, if universally replicated, could render certain forms of torture 

much more difficult. Many of the changes praised by the Committee related to the 

establishment of independent human rights monitoring bodies and independent 

bodies charged with dealing with complaints against public officials, for example 

police officers who are now the subject of examination by the Independent Police 

Complaints Commission. While such measures seem primarily to relate to the 
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investigation and, ultimately, the punishment of violations of the Convention after 

they have already been committed, the well-publicised existence of such bodies may 

also serve to instil in the minds if public officials that any such acts will inevitably be 

punished which has the potential to serve as a deterrent reducing the likelihood that 

torture will be committed at all. 

   The second section of the Committee’s observations focused on subjects of 

concern. This included several of the most serious issues highlighted in the 

consideration of the reports. These included the continued existence of the ‘lawful 

authority’ defence to the offence of torture and the weakness of the requirement to 

interpret UK law to avoid the use of evidence gained through the use of torture.666 

Concern is also expressed at the limited acceptance of the application of 

international Human Rights instruments to UK forces abroad,667 the use of ‘diplomatic 

assurances’ in order to support deportation proceedings which may otherwise breach 

Article 3 of the Convention,668 the resort to indefinite detention without trial under the 

Anti-Terrorism, Crime and Security Act 2001669 as well as various inadequacies in 

prison conditions.670 

   Further to its Concluding Observations, the Committee issued a total of 16 

recommendations for the improvement of UK compliance with the Convention.671 

These largely followed on from the discussion and observations and included the 

following:  
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   The UK should take measures to ensure that any possible defences to Section 134 

of the Criminal Justice Act 1988 is fully compliant with the Convention.672 

 The grouping together and publication of all relevant legal provisions relating to 

compliance with the Convention.673 

 A reassessment of the role of the Home Secretary in the extradition process.674 

 Full application of Articles 2 and 3 of the Convention relating to the prohibition of 

torture and non-refoulment to the transfer of detainees to the de jure or de facto 

custody of another State.675 

Publication and, where necessary, independent review of the findings of all 

investigations into the conduct of UK forces in Iraq and Afghanistan.676 

A re-examination of the review process of the emergency provisions of the Terrorism 

Act 2000 and the Anti-Terrorism, Crime and Security Act 2001.677 

An examination of any alternatives to the indefinite provisions of the Anti-Terrorism, 

Crime and Security Act 2001,678 

Provision to the Committee of information on cases of deportation or extradition on 

the basis of diplomatic assurances and any safeguards applicable in such cases.679 

The United Kingdom should ensure that all of its officials including those based 

overseas act in accordance with the Convention and that any alleged breaches are 

investigated and, where necessary, prosecuted.680 
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All practical steps should be taken to investigate all unresolved deaths resulting from 

the lethal use of force in Northern Ireland during the troubles.681    

The development of an Action Plan to combat the problems identified by the 

Committee relating to prison conditions.682 

The designation of the Northern Ireland Human Rights Commission as one of the 

UK’s monitoring bodies for the purposes of the Optional Protocol.683 

The routine medical examination of all persons prior to removal by air.684 

The central collation of statistical data relating to issues arising under the Convention 

in places of detention.685 

The United Kingdom should make a declaration under Article 22 of the Convention 

enabling the Committee to consider individual communications relating to the UK.686 

Since the publication of the Committee’s recommendations the House of Lords ruled 

in A v Secretary of State for the Home Department,687 that the provisions of the Anti-

Terrorism, Crime and Security Act 2001 allowing for indefinite detention were 

incompatible with Articles 5 and 14 of the European Convention of Human Rights 

and issued a declaration to this effect under Section 4 of the Human Rights Act 1998. 

The United Kingdom subsequently passed the Prevention of Terrorism Act 2005 

which removed these provisions and replaced them with a system of ‘Control Orders’ 

which permitted these detainees to live in the community under a variety of 

restrictions. 
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   The removal of these provisions was not a direct result of the Committee’s 

recommendations as it resulted from an action relying on the Human Rights Act 

which was already pending as the Committee considered the UK report, but the UK 

government would certainly have been aware of these recommendations as it 

considered its response to the House of Lords ruling relating to the detention 

measures and attempted to devise an alternative solution. As there has been no 

further examination of the United Kingdom by the Committee since the introduction of 

Control Orders, it is difficult to assess whether this regime would be viewed as 

satisfactory. The removal of these persons from custody would certainly amount to 

an improvement in their conditions and render them less vulnerable to ill treatment at 

the hands of public officials which is of great importance for the aim of the prevention 

of torture. It may, however, be argued that the sometimes draconian restrictions 

placed on their freedom within the community may amount to a lesser form of cruel 

treatment contrary to the Convention. Some of the more stringent control orders have 

been found by the House of Lords to be incompatible with the ECHR. An example of 

this is the case of Secretary of State for the Home Department v JJ688which involved 

an 18 hour daily curfew which was found to amount to virtual solitary confinement 

and almost equivalent to indefinite detention, arguments the Committee had used 

against Part IV of the Anti-Terrorism, Crime and Security Act 2001. 

   Other recommendations have not been followed. The UK has yet, for example, to 

make a declaration under Article 22 of the Convention authorising the Committee to 

consider individual communications, something which may be of paramount 

importance for the reasons considered above. The UK has now had time to assess 

the impact of its accession to the individual complaints mechanism under CEDAW as 

it advised the Committee was its intention. It is questionable, however, whether this 
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can constitute a legitimate reason not to make an Article 22 declaration. The UK did 

not comment on what possible implications of accession to the CEDAW procedure 

would discourage it from using Article 22 of CAT but it would seem few would be 

justifiable. If there are few complaints under CEDAW, this does not necessarily mean 

that there would not me more under CAT and if only a handful of people would 

benefit from the protection of Article 22, this is no reason to deprive them of that. If, 

alternatively, CEDAW produces a substantial number of complaints causing the UK 

government additional work and international embarrassment, this would suggest 

problems with UK government policy which need to be addressed. A State cannot be 

justified in failing to engage with an enforcement mechanism because it is aware that 

it does not comply with the rules.  

   Also, since the consideration of the UK report, the House of Lords held in R. (on 

the application of al-Skeini) v Secretary of State for Defence689 that the Human 

Rights Act, and therefore the ability to enforce the ECHR domestically did apply 

outside the territory of the United Kingdom but only where the UK exercised its 

jurisdiction. This may provide some protection for detainees in UK custody but 

reinforces the UK’s previous position in other cases, which makes the universal 

application of CAT and the scrutiny of the Committee even more important  

   The Committee invited the United Kingdom to submit its fifth periodic report, 

originally due in 2006, by 2008.690 As yet no further reports have been received from 

the United Kingdom and the Committee has published no comments from the UK 

government concerning its Concluding Observations and Recommendations or any 

follow-up of the recommendations under Rule 68 of the Rules of Procedure.691 
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   One of the main tests for the effectiveness of the Committee is the reaction of 

States Parties to its Concluding Observations and recommendations. Prior to its 

report of 2004, the United Kingdom had previously been examined by the Committee 

in 1998. On that occasion the Committee had expressed concerns over the 

continuing state of emergency in Northern Ireland, noting that no exceptional 

circumstances could justify breaches of the Convention.692 The Committee did, 

however, praise the progress of the Northern Ireland Peace Process693 and would do 

so again in 2004. The Committee also called for the closure of certain notorious 

detention facilities in Northern Ireland including the Castlereagh Detention Centre694 

and the reconstruction of the Royal Ulster Constabulary,695 both aims that had been 

achieved by 2004. The Committee also called for the amendment of Sections 1 and 

14 of the State Immunity Act 1978 which it argued were contrary to Articles 4, 5, 6 

and 7 of the Convention.696 These provisions relate to sovereign immunities and 

privileges and have not been modified. The Committee, however, praised the 

evolution in the law in this area arising from the Pinochet case. The Committee also 

called for the amendment of Section 134(4) and (5)(b)(iii) of the Criminal Justice Act 

1988 relating to the ‘lawful authority or excuse’ defence to the criminal offence of 

torture, arguing that the existence of such a defence was contrary to Article 2 of the 

Convention.697 This provision has yet to be amended although, as discussed above, 

the UK argued in 2004 that the entry into force of the Human Rights Act 1998 served 

to make the defence unusable. The Committee recommended that the UK should 

examine the possibility of prosecuting General Augusto Pinochet, the former 

president of Chile, who was then present in the UK if it was not possible to extradite 

                                                           
692

 Committee Against Torture Concluding Observations on the United Kingdom 1998 UN Doc A/54/44 
Para 75 
693

 Ibid Para 74(c) 
694

 Ibid Para 76(c) 
695

 Ibid Para 77(f) 
696

 Ibid Para 76(f) 
697

 Ibid Para 77(c)  



 170 

him to Spain. While the decision was ultimately taken to prosecute General Pinochet, 

something which would be praised by the Committee in 2004, he was ultimately 

found unfit to stand trial and returned to Chile where he died in 2006 without being 

convicted of any offences in any jurisdiction.  

(ix) Consideration of the Fifth Periodic Report and the Constructive Dialogue 

The fifth periodic report of the United Kingdom was considered by the Committee on 

7th and 8th May 2013.698 Due to delays in submitting the report and to the 

Committee’s substantial backlog of reports to consider the interval between the 

consideration of the fourth and fifth periodic report was eight and a half years as 

opposed to the four years envisaged by the Convention and the six years between 

the consideration of the third and fourth reports. This is a cause for concern, 

especially when combined with the fact that the examination had, due to the 

Committee’s time constraints, to be condensed into a five hour period with two hours 

for the consideration of the report and three for the responses of the delegation. A 

number of Committee members remarked on the size and comprehensive nature of 

the report as well as that of the material provided by NGOs and went on to say that 

they were not able to raise all of the issues they wished to.699 This was despite the 

abstention of the member from Mauritius who chose not to participate in the 

proceedings in order to avoid any appearance of a conflict of interest arising from the 

despite between the United Kingdom and Mauritius concerning Diego Garcia.700 It 

may be possible to question the value of the reporting process if it leads to only five 

hours of scrutiny in eight and a half years and potentially less than this in the case of 

the many States Parties who fail to report to the Committee or do so with even 

greater delays than were seen in this case. It is clear that any public consideration of 
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a State’s compliance with the Convention is a positive step but given the urgency of 

the issue and the slow nature of the process, the current mechanism alone will not 

achieve the eradication of torture. 

   As to the content of the meetings, there appeared to be some progress in the 

discussions surrounding Northern Ireland with many of the police and prison reforms 

the Committee had previously called for now having been achieved. This resulted in 

a greater focus by Committee members on transitional justice as well as the 

problems of the ‘Magdalena Laundries.’701 Concerns were also raised by multiple 

Committee members about prison overcrowding and the use by the police of ‘Taser’ 

type weapons as well as the training officers would receive to operate these.702 One 

interesting feature of the discussion was that a number of members appeared to 

actively encourage the United Kingdom to make use of the inter-State reporting 

procedure contained in Article 21 of the Convention in order to facilitate a resolution 

with the United States of America in the case of Sheikh Ahrmer who is currently 

detained at Guantanamo Bay in Cuba. The Article 21 procedure, as noted above, 

has not previously been used largely as it is seen as an unfriendly act. This assertion 

was expressly challenged by one member, Fernando Marino, who described it as a 

‘friendly’ procedure and one focused on ’reconciliation.’703 Given the difficulties noted 

above relating to the severe and urgent nature of the problem of torture and the 

potential difficulties associated with reliance solely on the periodic reporting 

procedures, it can only be positive that the Committee is encouraging States Parties 

to use all means available under the Convention to avoid or at least to halt torture 

where it occurs. 
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   In other areas, however, the discussions demonstrated little progress since 2004. 

One such issue was the age of criminal responsibility which is currently set at 10 

years in England and Wales, a cause of concern to the Committee. The delegation 

refused, however, to consider arguments on this point arguing that children of 10 

know the difference between right and wrong and that this age was appropriate.704 

Similar intransigence could be observed in relation to Article 22 of the Convention 

with the government, eight and a half years after the previous exchanges, still 

insisting that it remained to be convinced of any practical value to British citizens of a 

declaration under this Article.705 This was despite arguments from multiple 

Committee members that the UK had nothing to lose in making such a declaration in 

that if it is in full compliance with the Convention, official actions will not be interfered 

with and if it is not, then the government will only be directed to comply with existing 

obligations706 as well as the suggestion made openly by one member that the real 

reason for the non-use of the procedure was a fear of how it may be used in relation 

to Article 3 of the Convention.707 The other significant issue on which little progress 

had been made since 2004 was the question of the applicability of the Convention, 

especially Article 3, to UK forces serving overseas. The United Kingdom has 

continued to accept only very limited application of the Convention in these 

circumstances but has noted that any offence, including torture, which would violate 

English law would also be punishable if committed by troops serving abroad and also 

pointing to the existence of a moratorium on the transfer of detainees in 

Afghanistan.708 This was, however, questioned by Alessio Bruni, who served as 

Country Rapporteur for the examination and noted a clear contradiction between this 

assertion and Section 134(4) and (5) of the Criminal Justice Act 1988 which, as will 
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be considered in chapter 3(1)(a), provide a defence to a charge of torture based on 

authorisation by local law if the act was committed outside the United Kingdom.709 

   On the issue of prison conditions, it was observed that there were problems with 

severe overcrowding as well as numerous deaths including from suicide and issues 

with self-harm.710 It was also noted that the levels of overcrowding varied 

considerably between public and private prisons.711 The Committee was clear in 

linking the issues of overcrowding and prison deaths and invited the UK to consider 

expanding the use of measures alternative to custodial sentences.712 The other issue 

over which the Committee expressed serious concerns was over the use of 

diplomatic assurances to guarantee the non-use of torture or ill-treatment in cases of 

deportation or extradition.713 While the UK delegation was very clear in stating that 

such measures were adequate and that the State had a mechanism to follow up on 

such removals by checking on the welfare of the individuals involved,714 further 

details were not given. 

   On 27th May 2013 the Committee issued its Concluding Observations on the United 

Kingdom’s report and its dialogue with the State Party’s delegation together with a 

total of 33 recommendations for the improvement of the level of compliance with the 

Convention obligations. 

   The Committee noted a number of positive developments since the consideration 

of the previous periodic report. These included the UK’s ratification of the Convention 

on the Rights of Persons with Disabilities in 2009715 and the Optional Protocol to the 

Convention on the Rights of the Child on the Sale of Children, Child Prostitution and 
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Child Pornography in 2009.716  A number of Acts of Parliament and Judicial 

Decisions were also noted by the Committee including A v Secretary of State for the 

Home Department (No. 2) [2005] which affirmed the inadmissibility of evidence 

obtained through torture in legal proceedings717 as well as the Protection of Freedom 

Act 2012 which limited the duration of pre-trial detention for terrorist suspects to 14 

days.718 Other measures commended by the Committee included the establishment 

in 2007 of the Commission of Equality and Human Rights719 and the implementation 

of changes in the youth justice system aimed at reducing the number of children in 

detention.720 It is positive that the Committee notes and encourages measures of this 

nature as they all relate to the prevention of torture and cruel, inhuman or degrading 

treatment or punishment. Barring evidence obtained through torture from being heard 

in court removes one of the primary motives for law enforcement officials to engage 

in ill-treatment and, indeed, encourages them to take steps to ensure that their 

evidence can be shown not to have been so obtained. Terrorist suspects may be at 

increased risk of ill-treatment due to public anger at their alleged activities which may 

result in them being target for abusive treatment.721 As discussed in Chapter 1(b), 

many of the theoretical arguments used to justify the use of torture, such as the 

‘ticking time bomb’ theory, specifically relate to these suspects as does much of the 

UK and ECHR case law in which such abuse has actually been alleged.722 It is, 

therefore, desirable to limit pre-charge detention for this group as far as possible in 

order to minimise the real risk of ill-treatment taking place. The establishment of the 

Equality and Human Rights Commission is also positive because, as discussed at 
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length by the Committee in its General Comment No. 2,723 members of minority and 

other oppressed groups are at an increased risk of ill-treatment and it can be hoped 

that the establishment of a government body focusing on the protection of such 

groups will prevent this from happening. 

   No reference was made to the delay to the submission of the report which resulted 

in an interval of eight and a half years between appearances before the Committee 

rather than the four years envisaged by the Convention. As discussed previously 

oversight and public discussion are key elements in the prevention of torture as they 

serve to increase awareness of the prohibition and to counter cultures of impunity 

where these exist.  It is, therefore, to be regretted that the Committee did not pass 

comment on a delay which has had the effect of reducing the frequency of 

international scrutiny of the United Kingdom’s record in relation to its obligations 

under the Convention. While there is a problem of under reporting affecting some 

States which lack the resources to make regular reports to all of the UN treaty 

bodies, the United Kingdom is not faced with difficulties of this severity and, although 

it is true that the Committee’s allotted schedule would not allow it to consider reports 

in a timely fashion if they were all submitted on schedule, there are currently a total of 

21 State Party reports awaiting consideration by the Committee,724 the mere 

publication of the report ahead of consideration allows for public engagement by civil 

society and non-governmental organisations with the issues raised and serves to 

increase oversight of the State’s activities. 

   The Committee noted the concern surrounding the uncertainty over the future of 

the Human Rights Act.725 During the dialogue with the delegation, multiple members 

of the Committee had pressed the State Party for an assurance that the European 
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Convention would remain incorporated in United Kingdom law following any 

proposed reforms in this area including the adoption of any ‘British Bill of Rights’ to 

replace the Human Rights Act. The delegation appeared to provide such an 

assurance which was noted and welcomed by the Committee in its Concluding 

Observations.726 One can hope that this will be remembered and referred to in the 

event that such reforms do serve to dilute the protection presently offered by the 

Human Rights Act. The Committee appears to acknowledge the level of protection 

offered to people by the Act and urges the government not to “…erode the level of 

constitutional protection afforded to the prohibition of torture, cruel, inhuman or 

degrading treatment or punishment currently provided by the Human Rights Act.”727 

The full scale of the improvement in the United Kingdom’s level of compliance with 

the Convention brought about by the Human Rights Act will be discussed in full in 

chapter 3 but there is significant evidence to suggest that ceasing to require domestic 

courts in particular, to consider the requirements of the European Convention on 

Human Rights and the jurisprudence of the Strasbourg court would have the potential 

to result in breaches of the provisions of the UN Convention Against Torture, 

especially Article 3.  

   With regard to the situation in Northern Ireland, previous sessions of the Committee 

have, as discussed above, focused on the prevention of torture. The Committee had 

praised the move to disband the Royal Ulster Constabulary and to replace it with the 

new Police Service for Northern Ireland (PSNI) which was intended to be more 

representative of the sectarian balance of the community. It also called for the 

closure of a number of detention facilities notorious for abuses. With many of these 

positive developments now having taken place, the focus of the Committee appears 
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to have moved on to the issue of transitional justice.728 It expresses concern at what 

it describes as “…apparent inconsistencies in the investigation processes where 

military officials are involved, which delayed or suspended investigations, thus 

curtailing the ability of competent bodies to provide prompt and impartial 

investigations of human rights violations…”729 It was also noted with concern that the 

State Party had decided not to hold a public inquiry into the murder of Patrick 

Finucane in 1989.730 This shift in focus illustrates the nature of the ‘constructive 

dialogue’ between the Committee and State Parties with the Committee first 

encouraging the United Kingdom to eliminate the most severe instances of ill-

treatment and to take steps to prevent their repetition and then, once this has been 

largely accomplished, encouraging the State to focus on achieving justice for the 

victims in the hope that a regular repetition of the dialogue will result in a steady 

improvement in the State’s human rights record over time. It also demonstrates the 

clear set of priorities needed to combat the problem of torture. The primary aim must 

be the eradication of torture for society. Where this cannot be achieved in a timely 

fashion, measures are proposed to prevent torture from taking place, especially in 

the situation where it is most likely to occur with a focus on rehabilitation and redress 

where torture has occurred in the past and as a less attractive option than 

prevention. 

   Despite some of the positive illustrations of the constructive dialogue model listed 

above, it is possible to note some deficiencies in this system. It is also questionable 

as to how many of the improvements which have been observes can be traced to the 

work of the Committee. Two of the most significant areas of progress noted above 

are the repeal of Part IV of the Anti-terrorism, Crime and Security Act 2001 and the 
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restructuring of the police service in Northern Ireland. It cannot be denied that these 

developments have each represented a significant step forward in the battle to 

prevent torture and ill-treatment. It is questionable, however, as to the extent that this 

may be attributed to the Convention. As is noted above, the 2001 Act was amended 

after the House of Lords in A v Secretary of State for the Home Department issued a 

declaration of incompatibility with Articles 5 and 14 of the European Convention on 

Human Rights under Section 4 of the Human Rights Act 1998 without considering the 

Convention Against Torture or the jurisprudence of the Committee. Similarly the 

restructuring of the police in Northern Ireland was undertaken in response to the 

Good Friday Agreement with which the Committee was not involved. These 

developments must also be contrasted with other issues on which the Committee has 

been the primary force for change and on which there has been more limited 

development. Again the issue of Article 22 of the Convention and its extraterritorial 

scope are examples of this. This does not mean that the Committee and its reporting 

procedures are not a valuable tool in the battle against torture, indeed it may suggest 

that the Committee’s powers and the frequency of its meetings should be increased 

but it may well suggest that UK engagement with the Committee has been rather 

more limited than it may have appeared from the content of the meetings above. 

(ix)Conclusion 

This demonstrates that the Committee has been capable of exercising some 

influence over UK policy with many of its recommendations, especially those relating 

to the situation in Northern Ireland, being put into effect by the UK reducing the scope 

for violations of the Convention. Many of these recommendations, including the 

closure of certain detention facilities and the reconstruction of the RUC to render it 

more representative of the wider community seem aimed not at punishing past 

abuses, although many had undoubtedly involved these organisations, but to prevent 
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violations of the Convention by seeking to create a climate in which such abuses are 

less likely to occur. This is also true of the many recommendations calling for the 

establishment of independent monitoring bodies and must be the ultimate aim of the 

Committee given the irrevocable nature of the act of torture and the consequence 

that any punishment or compensation can only be the second-best outcome for its 

victims. The UK also began legal proceedings against Senator Pinochet as the 

Committee had requested. It may be questionable whether the Committee had any 

influence on these decisions as   the Northern Ireland peace process and the 

investigation of Senator Pinochet were already ongoing processes but it is clear that 

the Committee and the public nature of its work must have provided at least some 

encouragement for the UK to take action in these areas. Other recommendations, 

however, were not dealt with as favourably. No action has been taken in relation to 

the defences available under the Criminal Justice Act 1988 and, while there may be 

some merit in the argument that the Human Rights Act 1998 has the effect of 

removing the defence, its continued presence on the statute books can only have the 

effect of undermining the contention that the prohibition of torture is absolute and that 

no exceptional circumstances can be used to justify breaches of the Convention. At 

the time of the 1998 examination, it was impossible to foresee the situations which 

would arise in Iraq and Afghanistan by 2004. This underlines the need for the 

continued existence of the Committee and the continued cooperation of States 

Parties, even in the event of full compliance with previous recommendations, to 

ensure a full eradication of torture is achieved and then maintained. In view of the 

overall aim of the complete prevention of torture, the Committee may hope to 

ultimately render itself superfluous. Such a situation would, however, be some way 

off as the Committee continues to find widespread violations of the Convention in its 

examination of State Party reports as well as the continued existence of climates of 
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impunity in which instances of torture go unpunished and are seen as acceptable. 

There also exists the problem of non-reporting by some States which have received 

criticism from other bodies and organisations over their human rights records. The 

Committee continues, however to make recommendations aimed at the prevention of 

torture, but in view of the problems described above, it must also pursue the 

punishment of those who commit torture. The ultimate eradication of torture will 

require the international community to pursue both aims until the latter becomes 

unnecessary. It is true that a deeper analysis of many of the positive developments 

which have taken place between 1998 and 2013 may suggest causes for these other 

than the work of the Committee. This does not, however mean that the Committee is 

not a valuable tool in the struggle to eradicate torture or that it does not have a great 

deal to offer in the sharing of good practice and the scrutinising of State practice. It 

may suggest, though, a greater need to ensure full and timely cooperation and 

engagement by all States with the international monitoring mechanisms. 
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Part C- The Domestic Engagement of United Kingdom Institutions 

with the United Nations Convention Against Torture and other 

Cruel, Inhuman and Degrading Treatment or Punishment 1984 and 

the Prohibition and the Prevention of Torture  

This section will seek to examine the compliance with various organs of the State 

with the United Kingdom’s obligations under the United Nations Convention Against 

Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment. The focus 

of the chapter will be on the extent to which the structure of the State’s apparatus is 

consistent with these obligations and the level of engagement, if any, of the key 

public institutions with the Convention and the jurisprudence of the Committee 

Against Torture in all areas of their activities when not in direct dialogue with the 

Committee. The chapter will consider the level of awareness demonstrated by, 

among others, the courts, Parliament and the executive, with a focus on the role of 

the Secretary of State for the Home Department, of the requirements of the 

Convention and their willingness to follow these in the discharge of their functions. As 

discussed in chapter 4, the unique and destructive nature of the act of torture means 

that the ultimate focus of any measures aimed at combating torture must be the 

prevention of the practice before it is able to occur. This chapter will, therefore, 

examine the above questions with specific reference to the discussion of and 

progress towards this aim demonstrated by the above institutions. It will also examine 

the impact of the entry into force of the Human Rights Act 1998 and the duty it 

imposes on public authorities to act in a manner compatible with the European 

Convention on Human Rights and Fundamental Freedoms in the discharge of their 

duties.731 The level of adherence to this section will be examined together with the 
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extent to which it has improved compliance with the United Nations Torture 

Convention. The role of the police and the military will also be examined with 

reference to the fundamental procedural safeguards set out by the Committee 

Against Torture for the prevention of torture and inhuman or degrading treatment set 

out in General Comment No. 2732 with a view to assessing their compliance with 

these requirements. 
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Chapter 6 

The Criminalisation of Torture and the Approach of the Courts 

This chapter will seek to examine the way the legal system approaches the issue of 

torture and the United Kingdom’s compliance with its obligations under the 

Convention. It will examine both the criminal law prohibition of torture and the 

approach of the courts to the Convention in the discharge of their duties. This 

Chapter will also seek to examine the role of transnationalism in the United 

Kingdom’s application of the Convention. This has been considered to some extent in 

Chapters 2, 4 and 5 but must also be discussed in the context of the UK’s domestic 

response to its Convention obligations, especially in relation to the role of civil 

society. 

(i)The Criminalisation of Torture 

The most significant direct response of the United Kingdom to the United Nations 

Convention Against Torture was the passage of the Criminal Justice Act 1988 which, 

for the first time, created a specific offence of torture in English Criminal Law together 

with a corresponding definition. Section 134 of the Act provides that: 

(1) A public official or person acting in an official capacity, whatever his nationality, 

commits the offence of torture if in the United Kingdom or elsewhere he inflicts 

severe pain or suffering on another in the performance or purported 

performance of his official duties. 

(2) A person not falling within subsection (1) above commits the offense of torture, 

whatever his nationality, if- 

(a) in the United Kingdom or elsewhere he intentionally inflicts severe pain or 

suffering on another at the instigation or with the consent or acquiescence-  
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(i)       of a public official; or 

(ii)       of a person acting in an official capacity; and 

(b) the official or other person is performing or purporting to perform his official                                                            

duties when he instigates the commission of the offence or consents to or 

acquiesces in it. 

(3) It is immaterial whether the pain or suffering is physical or mental and whether 

it is caused by an act or an omission. 

(4) It shall be a defence for a person charged with an offense under this section in 

respect of any conduct of his to prove that he had lawful authority, justification 

or excuse for that conduct. 

(5) For the purposes of this section “lawful authority, justification or excuse” 

means- 

(a) in relation to pain or suffering inflicted in the United Kingdom, lawful 

authority, justification or excuse under the law of the part of the United 

Kingdom where it was inflicted; 

(i)        if it was inflicted by a United Kingdom official under the law of 

the United Kingdom or by a person acting in an official capacity 

under that law, lawful authority, justification or excuse under that 

law. 

(ii)       if it was inflicted by a United Kingdom official acting under the 

law of any part of the United kingdom or by a person acting in an 

official capacity under such law, lawful authority, justification or 
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excuse under the law of the part of the United kingdom under whose 

law he was acting; and 

(iii)        in any other case, lawful authority, justification or excuse under 

the law of the place where it was inflicted. 

(6) A person who commits the offense of torture shall be liable on conviction on 

indictment to imprisonment for life. 

This would appear, at least at first glance, to outlaw conduct covered by Article 1 of 

the Torture Convention.733 The definition includes all of the components of torture, as 

defined in Article 1 and section 134 serves to criminalise such conduct as required by 

Article 2(1) of the Convention in addition to going some way towards satisfying other 

requirements of the Convention. Subsection (6) provides, for example, for sentences 

of imprisonment for life for those convicted of torture which would satisfy the 

requirement contained in Article 4(2) of the Convention that the penalties available 

for the offense should be commensurate with its grave nature. As discussed below, 

there are questions as to whether life imprisonment itself may fall within the Article 1 

definition, although Article 1(1) excludes pain or suffering inherent in or incidental to 

any lawful sanctions. Section 134 also provides for liability for torture committed 

outside of the United Kingdom which satisfies the requirements of Articles 7 and 8 

that States parties should extradite or prosecute persons suspected of torture who 

are found within their territory. 

  The most significant weakness in section 134 can be found in the subsection (4) 

defence of ‘lawful authority justification or excuse’ which would have the potential to 

extend far beyond the limited exception contained in Article 1(1) of the Convention for 

pain or suffering arising from lawful sanctions. As discussed in detail in Chapter 
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2(a)(vii), the Committee Against Torture has expressed concerns that this defence 

may be inconsistent with the Article 2(3) rule that an order from a superior officer can 

never justify the use of torture. It was subsequently argued by the United Kingdom 

delegation that the defence could not be used in such a way as it was now supported 

by the Human Rights Act 1998 which requires public authorities to act in accordance 

with the provisions of the European Convention on Human Rights,734 including Article 

3 of this Convention which prohibits torture, cruel and inhuman treatment.735 If the 

Human Rights Act does, indeed have this effect, then it is unclear why the defence is 

not abolished in order to demonstrate adherence to the absolute prohibition of 

torture. The Committee has not pressed the United Kingdom as forcefully on this 

issue in its consideration of the State party’s most recent periodic report although 

some concerns were expressed regarding the incorporation of the Convention 

definition.736   

   Another significant potential obstacle to the successful operation of section 134 is 

contained in section 135 which provides that: 

Proceedings for an offense under section 134 above shall not be begun- 

(a) in England and Wales, except by, or with the consent of the Attorney General; b 

(b) in Northern Ireland, except by, or with the consent of the Attorney General for 

Northern Ireland.   

This has the potential to raise more serious issues under the Convention. The most 

obvious of these is that it forms a barrier to any prosecution which may serve to 

                                                           
734

 Convention for the Protection of Human Rights and Fundamental Freedoms (4 November 1950, in 
force3 September 1953, as amended 1 November 1998) ETS 5 
735

 UK Statement to the Committee Against Torture at 
http://www2.ohchr.org/english/bodies/cat/docs/UKopening.pdf  
736

 See United Nations Committee Against Torture Concluding Observations and Recommendations 
on the United Kingdom May 2013 CAT/C/GBR/CO/5 and Summary Records at CAT/C/SR.1136 and 
CAT/C/SR.1139 
 



 187 

weaken the United Kingdom’s compliance with Article 7(1) which requires states 

parties to either extradite or prosecute suspected torturers present on their territory. 

Possibly more worrying is the nature of the Attorney General as a political 

appointment chosen by the Prime Minister. As discussed extensively in Chapter 1(a), 

governments have historically used torture as a means of maintaining power and 

harming their opponents. Requiring a member of the government to give consent for 

any prosecution of such conduct would be very likely to contribute to a culture of 

impunity in which public officials are able to commit such acts freely knowing that it is 

likely their superiors will be able to prevent them from receiving any kind of 

punishment.  

(ii)The approach of the Courts to the Convention 

The UK courts have been called upon on a number of occasions to decide on issues 

relating to the prevention of torture and other forms of ill treatment. A key aspect of 

any effective national mechanism for the prevention of torture and cruel inhuman or 

degrading treatment will, as discussed in the previous section, require all bodies 

forming part of a State’s institutional apparatus to consider aspects of prevention in 

all relevant areas of their activity. This means that courts must have regard to 

prevention in all decisions relating to issues of torture, including those concerning the 

possible future use of torture and that they must not make decisions which allow this 

to occur. This section will seek to evaluate the extent to which the UK courts have 

satisfied this requirement. 

(iii) Non Refoulment  

One context in which the UK courts have frequently been called upon to consider 

arguments relating to the prevention of torture and have had, therefore, an 

opportunity to take a clear stance on the issue is non refoulment.  Article 3 of the UN 
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Torture Convention prohibits the removal of any person to any State where they are 

at a significant risk of being a victim of torture. A large number of States including the 

UK, however, continue to attempt such removals. This issue was considered by the 

Court of Appeal in R v Secretary of State for the Home Department Ex parte. Chahal 

(No. 2).737 This case concerned an application for judicial review in relation to an 

order for deportation against an Indian national who was accused of involvement in 

terrorist activities relating to the Punjabi separatist movement.  The court accepted 

that Chahal had previously been detained and tortured by the Indian security 

services and he had argued that he was likely to be killed if returned.738 In this case 

the court concluded that the law required the Secretary of State to balance the risks 

faced by Chahal if returned to India against those which may be posed by his 

continued presence in the United Kingdom. The court felt unable to judge whether 

this had been done to an acceptable standard as it did not have access to the 

evidence on which the Secretary of State had based his decision. This raises 

concerns for a number of reasons. The first of these is that the idea of balancing the 

risks faced by a person with those which they allegedly pose to others seems to go 

against the absolute nature of the prohibition of torture. The idea that it is acceptable 

to expose a person to the risk of torture on the basis of unproven allegations would 

also appear to violate Article 3 of the UN Convention and it would seem that some 

other means must be employed to ensure public protection without exposing any 

individuals to these risks. 

   One of the main issues here was the role of the Home Secretary in the removal of 

individuals and the grounds on which such decisions may be based as well as the 

potential lack of oversight in this process. In this case the deportation order described 

itself as relating to “...reasons of national security and other reasons of a political 
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nature, namely the international fight against terrorism.”739 The fact that the court was 

prepared to accept such a vague description as sufficient basis to allow the 

deportation of Chahal, especially when it describes itself as political in nature, despite 

the grave risks he faced if returned to India, evidence of which is supported by the 

court’s acceptance that he had previously been tortured by the country’s security 

services, raises serious concerns. The Home Secretary in this and other cases is 

shown a high level of deference by the court. Here their arguments in favour of the 

deportation of Chahal in spite of the associated risks were accepted without any 

request to view the evidence on which it is based.  The ability of the Home Secretary, 

and other public officials to make such decisions alone without any requirement to 

justify their reasoning demonstrates a serious lack of oversight in the removals 

process. Such oversight is, as discussed in Chapter 4, a key element of an effective 

mechanism for the prevention of torture which is most likely to occur where public 

officials are not accountable for their actions and the potential victim has no right to 

appeal, challenge or even disseminate details of their treatment. The court’s 

readiness to accept such decisions without appropriate oversight also highlights an 

inadequate focus on prevention in its consideration of these cases as the existence 

of these risks was accepted and yet not reflected in the final decision in spite of the 

absolute nature of the prohibition.  In contrast, Any effective preventive mechanism 

would require them to consider the prevention of torture in all areas of their 

operations. There may also be concerns relating to the determination of such issues 

by the Home Secretary who is a political figure but these will be considered in greater 

detail in a subsequent chapter. The primary argument in favour of the approach 

taken in this case is that the Home Secretary may be in possession of relevant 

information as to the risk posed by the individual concerned, the publication of which 
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may prove prejudicial to national security. While this may well be the case, an 

absolute prohibition of torture and a comprehensive preventive mechanism would 

require the protection of all persons, even those who may be described as 

dangerous, from the exposure to the risk of torture. Asking the Secretary of State to 

present evidence to the court sitting in private, while itself undesirable, may be 

preferable to allowing such decisions to be taken without oversight in cases where 

risks must be balanced in this way but where the risk of torture in the receiving State 

is significant a removal cannot be consistent with a preventive approach to the issue 

of torture even where it follows an appropriate balancing of the risks and an 

alternative means of protecting the public would need to be found. 

   In other cases courts have acknowledged and even expressed regret for the 

suffering that will be caused by their decisions but have gone on to make them none 

the less. The case of D v United Kingdom740 concerned an order for the deportation 

of a national of St Kitts following his conviction for drug trafficking.  During D’s 

imprisonment in the UK he had been diagnosed with an AIDS related illness at an 

advanced stage and was receiving treatments which were widely available in the UK 

but which he would be unable to access in St Kitts. This, it was argued, would hasten 

his death if returned there and would also mean that the death would be more painful 

and would take place in worse conditions. Here the Court of Appeal was called on to 

examine, again in the context of a judicial review, the decision of the Chief 

Immigration Officer to approve the order. The judge in the case Sir Iain Glidewell 

stated: 

“Nobody can but have great sympathy for this applicant in the plight in which he 

finds himself. If he is to return to St Kitts it seems that he will be unable to work 

because of his illness. His expectation of life, if the medical evidence is correct, 
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may well be shorter than what it would be if he remained under the treatment that 

he is receiving in the United Kingdom, and in many ways his plight will be great. On 

the other hand he would not be here if he had not come on a cocaine smuggling 

expedition in 1993; and if he had not been imprisoned he would have gone back to 

St Kitts, if he had ever come here at all, long before his AIDS was diagnosed. 

Taking account of the fact that the Court must give most anxious scrutiny to a 

decision which involves questions particularly of life expectancy, as this one 

apparently does, nevertheless I cannot find that an argument in this case that the 

decision of the Chief Immigration Officer was irrational is one that has any hope of 

success at all. Putting it the opposite way, it seems to me to be one which was well 

within the bounds of his discretion, and thus is not one with which the court can 

properly interfere.”741 

The European Court of Human Rights ultimately ruled that the execution of this 

deportation order would serve to violate Article 3 of the European Convention due to 

the significantly aggravated features of the death which D faced in St Kitts. If 

removed, he would be deprived of the counselling and accommodation which he had 

been receiving and would find himself alone and homeless while seriously ill in a 

State with insufficient resources to properly treat him. It would later be stated, 

however, in the similar case of N v United Kingdom742 that this was only due to the 

particularly grave nature of the applicant’s condition in that particular case. While 

protection was ultimately granted in this case it required D, by then gravely ill, to 

undertake the difficult and complicated process of taking the case to Strasbourg 

when compliance with Article 3 required that this protection should have been given 

by the domestic courts. While there was no evidence that D risked being subjected to 

torture by the public authorities in St Kitts, Article 1 of the Torture Convention defines 
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torture as also including acts of acquiescence by public officials. The act of removing 

a seriously ill person to a State where they will be unable to access medical 

treatment, will have no means of supporting themselves and are likely to be 

homeless would arguably satisfy this test even if it was not seen as active 

mistreatment by the UK authorities in itself. 

   While the decisions described above may appear to suggest that the UK courts 

place limited importance on the prevention of torture, they are bound to follow the law 

and the reform of many relevant procedures, including immigration regulations is a 

matter for Parliament, with the courts only gaining the ability to challenge most 

legislation under Section 4(2) of the Human Rights Act and even such a declaration 

of incompatibility does not affect the validity of the legislation. These cases also 

suggest that the limited grounds of judicial review may have served to restrict the 

courts in any efforts to proactively prevent the practice of torture, this seems to have 

been the case in D, where some sympathy for the applicant was evident but human 

rights provided no grounds to interfere with the decision. Since the entry into force of 

the Human Rights Act in 2000 however, one may be able to expect the UK courts, as 

public authorities, to take greater account of the prohibition of torture contained in 

Article 3 of the ECHR and possibly to consider the prevention of torture in all relevant 

areas of their activities. The Act gives the courts the power to declare legislation 

incompatible with Convention rights. It also requires them to interpret legislation 

where possible to be compatible with Convention rights and creates a further ground 

for judicial review. It may be hoped that this will enable the courts to adopt a less 

deferential stance towards executive officials and give greater scrutiny to their 

activities where they risk jeopardising Convention rights including the prevention of 

torture. How this has worked in practice can be seen below. Many of the most 

significant examples of increased scrutiny of the executive have arisen in cases 
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concerning Article 5 of the Convention relating to the deprivation of liberty. Courts 

have however, considered the effects that severe violations of this provision may 

have on a victim, which in extreme cases may be viewed as being on a similar level 

to breaches of Article 3.  

   While it is positive that the United Kingdom’s obligations under the European 

Convention are now being considered by the courts in these cases, it is questionable 

whether even a full adherence to the jurisprudence of the European Court would fully 

guarantee compliance with the UN Convention. The European Court decided in 

Othman v United Kingdom743 that the removal of a detained individual to Jordan 

would not violate the non- refoulement requirements of Article 3 of the European 

Convention. This is despite serious concerns expressed by the Committee Against 

Torture744 and referred to by the court itself745 over Jordan’s compliance with key 

requirements of the UN Torture Convention. These included a climate of impunity 

among law enforcement officials,746 the lack of prompt and impartial investigations of 

allegations of torture,747 prolonged administrative detention without adequate 

monitoring748 and the general lack of monitoring of detention facilities.749 The court 

relied heavily on the existence of a Memorandum of Understanding between the 

United Kingdom and Jordanian governments that the applicant would not be 

subjected to torture or cruel, inhuman or degrading treatment,750 a practice that the 

Committee Against Torture has repeatedly discouraged.751 While accusing the UK of 

                                                           
743

 App No. 8139/09 
744

 Committee Against Torture Concluding Observations and recommendations on Jordan 25 May 
2010 CAT/C/JOR/CO2 
745

 Op cit. Othman v United Kingdom paragraphs 125-135 
746

 Op cit. Concluding Observations on Jordan paragraph 10 
747

 Ibid paragraph 11 
748

 Ibid paragraph 13 
749

 Ibid paragraph 15 
750

Op cit. Othman v United Kingdom paragraph 194 
751

 See e.g. United Nations Committee Against Torture Concluding Observations and United Nations 
Committee Against Torture, Concluding Observations and Recommendations, United States of 
America, 25 July 2006, CAT/C/USA/CO/2 Recommendations on the United Kingdom May 2013 
CAT/C/GBR/CO/5 and  



 194 

“…a tendency to play down Jordan’s record on torture,”752 the court would argue that 

the applicant’s high profile would mean that he faced, if anything, a diminished risk of 

ill-treatment.753 This clearly demonstrates a failure on the part of the Strasbourg court 

to provide the same standard of protection as is required of States parties by the UN 

Convention meaning that even a full application of Strasbourg jurisprudence would 

be unlikely to ensure full compliance with the UN Convention  or sufficient protection 

for individuals within the United Kingdom’s jurisdiction, especially in the absence of 

an Article 22 declaration allowing the Committee to receive individual complaints 

concerning the UK. Full protection can, therefore, be achieved only by full 

consideration of the requirements UN Convention and the jurisprudence and 

observations of the Committee in the exercise of decisions on whether to remove 

individuals to other States where torture is known to be practiced. 

   A number of other issues have been raised in the context of the long legal battle 

involving Othman. The most recent case before the UK courts was Othman v 

Secretary of State for the Home Department.754 This case concerned the long and 

protracted attempts by successive Secretaries of State to deport a suspected terrorist 

to Jordan where he had been convicted in absentia of conspiracy to cause 

explosions.755 Here the arguments focused not on whether Othman faced the 

prospect of being tortured if returned to Jordan, although this would undoubtedly 

have been a concern in view of the most recent Concluding Observations by the 

Committee Against Torture on that State,756  but the fact that he faced a retrial which 

may have included evidence allegedly obtained as a result of torture.757 This case 

involved a Memorandum of Understanding concluded between the governments of 
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the United Kingdom and Jordan in which the latter State undertook that Othman 

would not be subjected to treatment contrary to Article 3 of the European Convention 

if deported.758 This practice has been condemned by both the Committee Against 

Torture759 and the Human Rights Committee, the latter referring to previous litigation 

involving Othman which will be discussed below.760 In this case, however, the view 

was taken that there was little difference between the two questions:761 

“Torture is universally abhorred as an evil. A state cannot expel a person to 

another state where there is a real risk that he will be tried on the basis of evidence 

which there is a real possibility may have been obtained by torture… SIAC found 

that there was a real risk that evidence obtained by torture would be admitted at 

the retrial and that, as a consequence, there was a real risk that he would be 

subjected to a flagrant denial of justice.”762 

This case was informed by the earlier judgement of the European Court of Human 

Rights on the matter.763 Here, as discussed above, the case was not considered as a 

potential violation of Article 3 of the European Convention which prohibits torture and 

inhuman or degrading treatment, but as a violation of Article 6 which guarantees 

access to the courts, the possible admission of this evidence being a denial of 

justice. The Court of Appeal here makes extensive reference to the Strasbourg 

judgement but only refers to Article 15 of the Convention Against Torture which 

expressly prohibits the admission in legal proceedings of evidence obtained under 
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torture in so far as it notes the consideration given to this in the Strasbourg 

judgement.764 

   A more recent case to thoroughly illustrate the approach taken by the United 

Kingdom’s courts to the issue of extradition is Assange v Sweden765 which 

concerned Julian Assange, the founder of the website ‘wikileakes.’ Assange was 

wanted in the United States in connection with the activities of this website and had 

claimed he would be at risk of the death penalty had he been sent there. These 

proceeding, however, concerned an attempt to extradite him to Sweden where he 

was facing unrelated allegations of sexual assault. In this case the Supreme Court 

appeared to pay very little attention to either the European Convention on Human 

Rights or to the United Nations Convention Against Torture, instead focusing on the 

technical issue of the competence of the Swedish prosecutor to seek extradition.766  

   Any arguments that extraditing Assange to Sweden would be likely to result in a 

subsequent extradition to the United States where he may face the death penalty are 

likely to fail on the basis that Sweden is a member of the Council of Europe and is, 

like the UK, bound by the Strasbourg Court’s judgement in Soering v United 

Kingdom,767 which prevents extraditions to States where detainees are likely to face 

the death penalty. It is to be noted, however, that the two main areas of concern 

raised by the Committee Against Torture following its consideration of Sweden’s most 

recent periodic report in 2008 were the treatment of remand prisoners and the 

deportation and extradition of non-nationals, often to States with which they have a 
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very limited connection.768 Assange is currently residing in the Ecuadorian embassy 

in London having claimed political asylum.  

 (iv) Control Orders 

As discussed in Chapter 2(1), deprivation of liberty may also lead to torture unless 

key fundamental safeguards are in force to protect those who are detained. An 

example of this can be seen in the case of Secretary of State for the Home 

department v JJ and others769 which concerned the imposition of control orders on 

terrorist suspects under the Prevention of Terrorism Act 2005, the conditions of which 

included a curfew requiring the subjects to remain in their own home for 18 hours per 

day, restricting their movement during the six hours when they were permitted to 

leave and requiring all visitors to be approved by the Home Office following the 

provision of extensive personal information.770 They were also restricted in the 

communication equipment which they were permitted to possess.771 While the House 

of Lords found these orders incompatible with Article 5 of the Convention, account 

was taken of the potentially damaging effects of these conditions. Lord Bingham 

stated that: 

“The effect of the 18-hour curfew, coupled with the effective exclusion of social 

visitors, meant that the controlled persons were in practice in solitary confinement 

for this lengthy period every day for an indefinite duration, with very little 

opportunity for contact with the outside world, which means insufficient to permit 

provision of significant facilities for self-entertainment and with knowledge that their 

flats were liable to be entered and searched at any time...”772 
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The analogy to solitary confinement here is interesting as this type of detention is 

something which has been found to have the potential to amount to inhuman or 

degrading treatment.773 Even if this case is considered merely with reference to 

Article 5, this increased focus on the situation of the individuals concerned rather 

than on the determinations of the Secretary of State at least suggests a greater 

willingness following the entry into force of the Human Rights Act which requires 

public authorities, including the courts,774 to act in a way which is compatible with 

Convention rights. 

The judgement in this case can be argued to be inconsistent with that of the 

European Court of Human Rights in Guzzardi v Italy,775 where a violation of Article 5 

was established in relation to a less draconian set of restrictions imposed on an 

individual suspected of involvement in organised crime. 776Here the individual in 

question was required to, among other restrictions, reside on the island of Asinara, 

“report to the supervisory authorities twice a day and whenever called upon to do 

so,”777 “mot associate with persons convicted of criminal offences and subjected to 

preventive or security measures”778 and “not return to his residence later than 10 

p.m. and not go out before 7a.m., except in case of necessity and after having given 

notice in due time to supervisory authorities.”779 This amounted to a curfew period of 

only nine hours per day. He was also required to “inform the supervisory authorities 

in advance of the telephone number and the name of the person telephoned or 
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telephoning each time he wished to make or receive a long-distance call.”780 It should 

be noted, that: 

“Whilst the area around which the applicant could move far exceeded the 

dimensions of a cell and was not bounded by any physical barrier, it covered no 

more than a tiny fraction of an island to which access was difficult and about nine-

tenths of which was occupied by a prison… He lived there principally in the 

company of other persons subjected to the same measures and of policemen.”781  

These conditions may appear to be more extreme than those in JJ, where the 

suspects were confined to an area of London much less isolated than the conditions 

described above. The restriction of association, however, remains a key factor here. 

It is also important to note he other significant differentiating factor in Guzzardi was 

that the suspect’s family were prevented from residing on the island for a period of 

time.782 While these cases were decided under Article 5 of the European Convention, 

any examination of this issue under Article 3 or the UN Torture Convention must be 

guided by the fact that such restrictions on social contact have been compared to the 

practice of solitary confinement, the ability of which to amount to ill treatment, if not to 

torture, can be greatly increased in cases where it is imposed over an extended or 

open ended period as is the case under the control order regime.783 While it is 

positive that the European Court found a violation in the case of Guzzardi, the facts 

of this case mean that there is still scope for severe restrictions on the liberty of 

unconvicted persons not to amount to a violation of Article 5 which may raise 

concerns relating to Article 3 and the prohibition of torture and inhuman or degrading 

treatment given that, as noted above, parallels can be drawn between the kind of 
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restrictions imposed and  conduct which has been condemned by the UN Torture 

Committee. The Committee has, however, been silent on the specific issue of the 

Control Order regime and has, in fact, praised the United Kingdom for the repeal of 

the system of indefinite detention without trial of foreign terrorist suspects under Part 

IV of the Anti terrorism, Crime and security Act 2001 which preceded it.784 The 

Human Rights Committee has, however, been more vocal in its criticism of the 

regime, arguing that the regime: 

“…involves the imposition of a wide range of restrictions, including curfews of up to 

16 hours, on individuals suspected of being “involved in terrorism”, but have not 

been charged with any criminal offence… The Committee is also concerned that 

the judicial procedure whereby the imposition of a control order can be challenged 

is problematic, since the court may consider secret material in closed session…”785 

This demonstrates the importance of engagement by the UK, not just with the 

Committee Against Torture, but with all of the United Nations treaty monitoring 

bodies in order to ensure full protection of human rights. Here the Human Rights 

Committee addressed this issue in relation to articles 9 and 14 of the Covenant which 

guarantee the rights to liberty and security of the person and equality before courts 

and tribunals respectively. 

Regardless of how they have been perceived by the courts, Control Orders have 

provoked a significant amount of academic controversy. Walker786 notes that far from 

being an overused power, only 15 Control Orders were in effect in 2008 where the, 

then Director of the Security Services had spoken of up to 2000 who posed a 

significant threat to national security.787 He goes on to argue that while such orders 
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may be seen as ‘odious,’ something is required to protect people from a substantial 

terrorist threat.788 One alternative considered would be prosecution for all those 

suspected of such offences. Walker argues that this is not necessarily difficult given 

the wide range of terrorism charges available especially since the passage of the 

Terrorism Act 2006.789 It is, however, noted that these offences are themselves 

controversial as they often involve minimal conduct on the part of the guilty party.790 

Another alternative suggested is the inclusion of evidence obtained from intercepted 

communications to facilitate the successful prosecution of suspects currently subject 

to Control Orders, something currently prohibited by Section 17 of the Investigatory 

Powers Act 2000.791 It is argued that such prosecutions  may be less than ideal and, 

while this may remove the need for many Control Orders… 

“…one problem may be solved at the expense of another. With redesigns to 

criminal process and offences, the dangers of miscarriage of justice and of 

delegitimising criminal justice will grow in severity”792 

This is an understandable viewpoint. It cannot be denied that there are individuals 

who do pose a clear risk to the safety of others, regardless of whether these are the 

ones subject to such orders, who cannot be given a fair trial. There is no easy 

answer as to how to resolve this in a manner which prevents harm to the whole 

population but it is impossible to deny on the strength of the facts described above 

that these orders represent an indefinite fetter not only to the liberty of an 

unconvicted person but also to their ability to interact with other human beings and it 

is this that may be argued to raise issues under the Torture Convention. Walker 

argues that limiting the duration of these Orders to a non-renewable period of 12 
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months would limit their damaging effect793 This may be the case but as is also noted 

this has been opposed by the government and, in view of the fact that it is not always 

possible to remove these suspects who may include British nationals, this would only 

delay the problem in question. While The Prevention of Terrorism Act was repealed 

by the Terrorism Prevention and Investigative Measures Act 2011, Section 2 of this 

Act also allows the Secretary of State to make restrictive orders against terrorist 

suspects but a two year time limit has been introduced in Section 5 which will serve 

to limit the damage such orders have on individuals, something previously likened to 

solitary confinement. 

(v) State Immunity for Acts of Torture 

In Jones v Ministry of the Interior of the Kingdom of Saudi Arabia and another,794 a 

British national who was allegedly detained in solitary confinement and systematically 

tortured over a period of 67 days in Saudi Arabia795 attempted to sue the Kingdom in 

the British courts. The House of Lords confirmed the rulings of the lower courts and 

found that the Kingdom was immune from suit under the State Immunity Act 1975 

and the International Law doctrine immunity.  

   Here Lord Hoffmann referred to suggestions made at meetings of the UN 

Committee Against Torture that as an exception to this rule exists in relation to acts 

jure gestionis where the organs of a State are not always able to claim immunity for 

acts which do not fall into the exclusive, one should also be considered for acts of 

torture.796 While he went on to dismiss this suggestion, he did so noting that 

“...[w]hether it should be is another matter.”797 The judgement went on however, to 

take a strong stance on the scope of State immunity. It was noted that Article 1 of the 
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UN Torture Convention defines torture as being the act of a public official and argued 

that such acts are protected by immunity.  

“The acts of torture are either official acts or they are not. The Torture Convention 

does not “lend” them an official character; they must be official to come within the 

Convention in the first place. And if they are official enough to come within the 

Convention, I cannot see why they are not official enough to attract immunity.”798  

The Lords were also highly critical of any international jurisprudence suggesting that 

there is an exception to the strict rules of State immunity in cases of grave 

international crimes or violations of norms of jus cogens, including the commission of 

torture. Lord Bingham was particularly critical of the decision of the Italian Court of 

Cassation in Ferrini v Federal Republic of Germany, observing that “...one swallow 

does not make a rule of international law.”799 While there are clear justifications for 

the international law doctrine of sovereign immunity relating to sovereign dignity and 

equality which may be jeopardised through the use of politically motivated allegations 

of torture as discussed in Chapter 1(c), it may be questioned whether the courts are 

right to allow for its use as a shield against allegations of the most flagrant breaches 

of the prohibition of torture. As explained in Chapter 1(b) States have historically, and 

continue to, use torture as a means of maintaining the position of their governments. 

The applicability of sovereign immunity to such actions would, in effect, render the 

absolute prohibition of torture useless as States could continue to engage freely in 

the practice in the knowledge that they would not face any meaningful 

consequences. Courts in other jurisdictions have gone further in this area as was the 

case in Ferrini but this has not met with international approval with the International 

Court of Justice ruling that the decision of the Italian court in this case violated 
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international law.800 It may be noted here, however, that in this case it was 

international law and not domestic law which prevented the House of Lords from 

taking a stronger stance in relation to the punishment of torture, also a key element 

of a preventive mechanism and that it may be more difficult to fault the UK judicial 

system in this connection. 

   It was held by the European Court of Human Rights on 14th January 2014801 that 

the judgment in the Jones case did not amount to a violation of Article 6 of the 

European Convention on Human Rights802 which guarantees the right to a fair trial.  

Here the court found insufficient evidence of any exception in public international law 

to the rule on sovereign immunity for cases of torture and held that the House of 

Lords judgment had been consistent with this.803 It was noted that there was “some 

debate”804 and that the position appeared to be evolving but it was concluded that 

such developments remained ongoing and could not justify a different outcome.805 

This decision is a cause for concern. As noted in chapters 1(a) and (b), the majority 

of the acts which can be defined as torture have historically been committed by 

agents of the sovereign, in many cases in order to preserve the position of this 

sovereign. Indeed the definition of torture set out in Article 1 of the United Nations 

Convention describes acts committed “…by or with the consent or acquiescence 

of…”806 public officials. The very concept of sovereign immunity in such cases risks 

the creation of a climate of impunity in which officials may commit torture or other 

acts of ill treatment without the risk of sanctions. It is true that the international 

monitoring bodies are able to provide some measure of oversight but, in view of the 
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problems of non-reporting and non-ratification referred to in chapter 2 as well as the 

lack of any meaningful sanctions against States parties, this is likely to be of limited 

assistance. Sovereign immunities do not preclude the commencement of legal 

proceedings in a State’s own courts but it is doubtful, given the absolute nature and 

jus cogens status of the prohibition of torture that a State in which would permit a 

public official to engage in such acts would permit a fair hearing for the victim.807 The 

current system of sovereign immunity can, therefore, be seen as a significant 

obstacle to full compliance with the obligations of the UN Convention. This judgment 

from the European Court of Human Rights would suggest, therefore, that the duty 

under the Human Rights Act is not sufficient in itself to ensure full compliance with 

the United Kingdom’s obligations under the UN Torture Convention, although, as 

described in the next section, it has undoubtedly contributed to this. The 

jurisprudence of the Strasbourg court, of which UK courts are bound to have regard 

has upheld a state of impunity which would appear to run counter to the provisions of 

the UN Convention relating to the availability of remedies for torture victims808 and 

this would suggest the need for the United Kingdom’s courts to consider, in all 

relevant cases, the UN Convention and the jurisprudence of the Committee as well 

as that of the Strasbourg court in order to ensure full compliance. 

(vi) Life Imprisonment 

Another context in which it is possible to examine the approach of the courts to 

treatment potentially amounting to torture or inhuman or degrading treatment is the 

imposition of sentences of life imprisonment with ‘whole life orders’ meaning that a 

prisoner will never be considered for release. 
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The procedure for determining the earliest date at which a person sentenced to life 

imprisonment may be considered for release on licence, at least in the case of those 

subject to mandatory life sentences had previously required a determination by the 

Home Secretary, although Section 269 of the Criminal Justice Act 2003 now requires 

that this should be decided by the sentencing judge. The issues which this had raised 

in relation to the role of the Home Secretary and the compatibility of this with a 

comprehensive preventive mechanism requiring independence and oversight will be 

considered in more detail in a later section but it should be noted that it was held in R 

v Secretary of State for the Home Department, Ex parte Doody809 that it was 

acceptable for the Home Secretary to have the final say in such matters, although the 

Court of Appeal in R v Bieber810 made the point of stating that it had not considered 

whether decisions relating to the release of such prisoners on compassionate 

grounds should be made by a judge rather than a minister, suggesting at least the 

acknowledgement that this may create difficulties under the Human Rights Act which 

did not yet exist when Doody had been decided. The other relevant feature of Doody 

is the requirement set out by Lord Mustill in this judgement that prisoners be informed 

of the decisions taken by the Home Secretary in respect of their tariff dates. Here 

Lord Mustill refers not only to the ability of a prisoner to challenge any error in the 

facts or reasoning behind such decisions but also to “...the human desire to [know 

the reasons] behind decisions...effecting their future.”811 While this is not explored in 

the context of compliance with international human rights law, it does provide some 

support for the view that it may amount to cruel treatment to imprison a person for a 

set minimum period without informing them of what this is. Following this judgement, 

Myra Hindley was informed in December 1994 of the decision of the Secretary of 

State that she should be subject to a whole life tariff.  
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The Hindley case812 was decided prior to the entry into force of the Human Rights Act 

in 2000 and incompatibility with Article 3 of the European Convention was not argued 

in challenging the whole life tariff and, indeed, the European Convention was not 

considered by the House of Lords as it rejected arguments that Hindley had been 

treated unfairly by the imposition of the tariff and that the Home Secretary had acted 

irrationally. Lord Steyn concluded in this case that: 

 “...there are cases where the crimes are so wicked that even if the prisoner is 

detained until he or she dies it will not exhaust the requirements of retribution and 

deterrence.”813  

While these needs of society were referred to, there was no real consideration of 

whether these conflicted with Hindley’s human rights and, if so, where the 

appropriate balance should be struck. 

   The main illustration of the approach taken by the English courts to this issue since 

the entry into force of the Human Rights Act in 2000 can be seen in the case of R v 

Bieber814 which concerned a whole life order made against an individual convicted of 

the murder of a police officer in the course of his duty and the attempted murder of 

two further such officers. This was appealed, unlike Hindley, in part on the basis that 

the European Court of Human Rights had suggested in Kafkaris v Cyprus815 that 

such orders may have the potential to violate Article 3 of the European Convention. 

   The court considered this argument in great depth reproducing large extracts from 

the concurring judgement of Judge Bratza in the case which concerned the removal 

of regulations which allowed prisoners serving life sentences under Cypriot law to be 

considered for parole after 20 years. This was not found to be a violation of Article 3 
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as there remained provision for such prisoners to be released on the orders of the 

President. Having considered this and previous judgements of the Strasbourg court 

the UK court reached the conclusion that only a life sentence which was irreducible, 

that is to say provided no means for the prisoner ever to be released, would have the 

potential to raise issues under Article 3.816 The court then went on to conclude that 

there was no reason to suppose that an irreducible life sentence would violate Article 

3 if it satisfied the legitimate purposes of imprisonment including punishment and 

deterrence which was possible.817 This seems to have led the court to a very similar 

conclusion to the one reached by the House of Lords in Hindley, albeit by a 

completely different route. Following the entry into force of the Human Rights Act, 

courts are considering in detail, the requirements of the Convention and even going 

so far as to base their judgements on key questions of law around these where they 

had previously barely been considered, even in very similar cases only a relatively 

short time previously. It must, however, be noted that there are limits to the extent of 

Article 3 and the fact that it was considered in such great detail in Bieber did not 

prevent an outcome very similar to that in Hindley although very different reasoning 

was used. 

The court in Bieber noted that: 

 “...[it] may be that the approach of the Strasbourg court will change. There seems 

to be a tide in Europe that is setting against the imposition of very lengthy terms of 

imprisonment that are irreducible.”818  

There remained an emphasis, however, on the point that such lengthy sentences 

could be imposed for the purposes of punishment and deterrence and that violations 

of Article 3 are only likely to arise where this is not the case. It was concluded that: 
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“...[any] article 3 challenge where a whole life term has been imposed should 

therefore be made, not at the time of the imposition of the sentence, but at the 

stage when the prisoner contends that, having regard to all the material 

circumstances, including the time that he has served and the progress made in 

prison, any further detention will constitute degrading or inhuman treatment.”819 

Despite this conclusion the court decided that the facts in R v Bieber did not justify 

the imposition of a whole life order and substituted one for a minimum term of 37 

years.820 

   The compatibility of the United Kingdom’s laws on life sentences with Article 3 of 

the European Convention was assessed by the Grand Chamber of the European 

Court of Human Rights in the case of Vinter and Others v United Kingdom821 in 2013. 

This case concerned Douglas Vinter, Jeremy Bamber and Peter Moore who are all 

currently serving sentences of life imprisonment for murder and are subject to ‘whole 

life’ orders.822 Vinter had been sentenced on 21 April 2008 for the murder of his wife 

having previously served ten years of a sentence of life imprisonment for the murder 

of a work colleague. He was made subject to a whole life order as this was his 

second conviction for murder.823 Bamber was convicted on 28 October 1986 of the 

murder of five members of his family including two children.824 He was given a whole 

life tariff by the Secretary of State in 1988 on the basis that these killings were 

premeditated and planned.825 This was upheld by the Court of Appeal in 2009.826 

Moore was convicted on 29 November 1996 for the murder of four men for the 
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purposes of his own sexual gratification.827 A whole life tariff determined by the 

Secretary of State was subsequently affirmed by the High Court.828 

   The Grand Chamber found that it is not permissible to detain a person without 

“legitimate penological grounds”829 and while these may be present at the start of a 

prolonged prison sentence, they may alter over time and that an irreducible whole life 

sentence has the effect of depriving the prisoner of the right to atone for their offence: 

“If anything, the punishment becomes greater with time: the longer the prisoner 

lives, the longer his sentence. Thus, even when a whole life sentence is codign 

punishment at the time of its imposition, with the passage of time it becomes… a 

poor guarantee of just and proportionate punishment.”830 

The Grand Chamber was careful to note the wide margin of appreciation afforded to 

States in the area of criminal justice831 and stated that so long as a sentence of life 

imprisonment provided for a review it was for the State to determine what form this 

should take, even whether it was to legislative or judicial,832 so long as such a review 

would take place. This means that whole life sentences which are irreducible would 

violate Article 3 of the European Convention but the “very long” sentences referred to 

in Bieber, quoted above, would not necessarily do so. The Grand Chamber 

concluded that: 

“…in the course of the present proceedings, the applicants have not sought to 

argue that, in their individual cases, there are no longer any legitimate penological 

grounds for their continued detention. The applicants have also accepted that, 

even if the requirements of punishment and deterrence were to be fulfilled, it would 
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still be possible that they could continue to be detained on grounds of 

dangerousness. The finding of a violation in their cases cannot therefore be 

understood as giving them the prospect of imminent release.”833 

In her concurring opinion, Judge Power-Forde expressed some sympathy with the 

views of the partly dissenting judge but added: 

“…what tipped the balance for me in voting with the majority was the Court’s 

confirmation, in this judgement, that Article 3 encompasses what might be 

described as “the right to hope.” It goes no further than that. The judgement 

recognises, implicitly, that hope is an important and constitutive aspect of the 

human person. Those who commit the most abhorrent and egregious of acts and 

who inflict untold suffering upon others, nevertheless retain their fundamental 

humanity and carry within themselves the capacity to change. Long and deserved 

though their prison sentences may be, they retain the right to hope that, someday, 

they may have atoned for the wrongs which they have committed. They ought not 

to be deprived entirely of such hope. To deny them the experience of hope would 

be to deny a fundamental aspect of their humanity and, to do that, would be 

degrading.”834 

   This approach again tends to support the view that it would not necessarily 

constitute a violation of Article 3 to detain a person in prison for the remainder of their 

life where their crime is sufficiently serious and they do not make any significant 

progress in prison. What would violate Article 3 is the current United Kingdom 

practice of giving prisoners ‘whole life orders’ which are not subject to any kind of 

review and do not allow for any possibility of release at any point in the future 

regardless of any progress that the prisoner may be able to make. It is true that the 
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current regime in the UK allows for the release of prisoners subject to whole life 

orders at the discretion of the Secretary of State on compassionate grounds. This, 

however, is only available to those who are terminally ill or severely incapacitated 

such as murderer Reggie Cray in England and alleged Lockerbie bomber 

Abdelbasset al-Megrahi in Scotland.835 There is no provision for prisoners subject to 

these orders to be recognised as having been rehabilitated sufficiently to lead an 

ordinary life at liberty in the community. 

   This judgement may be argued to represent the best balance between the Article 3 

rights of prisoners and the safety of the general public, including their Article 2 rights 

to be protected from those who have repeatedly taken peoples’ lives. These 

prisoners do not have to be released where it cannot be established that they have 

atoned for their crimes and are no longer a danger to the public, meaning that the 

majority of them will indeed never be released and are likely to die behind bars, but 

they are not degraded by being held in continued detention once rehabilitation has 

been established in the knowledge that they will never be released under any 

circumstances. This does not address all of the complex issues surrounding the 

release of these prisoners such as how it may be established with any certainty 

whether such a prisoner has reformed, the need to appropriately punish some of the 

worst crimes that occur in society, the needs and wellbeing of the families of the 

victims of such crimes and, indeed, the safety of the most notorious offenders and 

anybody who may be mistaken by the general public for such an offender. It does, 

however, expose the weaknesses in the current UK approach which allows for 

people to be detained in full knowledge that they will never be released which can 

only serve, as described by Judge Power-Forde, to deprive them of any hope for 

their future in a manner which must be considered to be degrading. 
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The judgement and Judge Power-Forde’s views on a ‘right to hope’ are of debatable 

compatibility with the assertion discussed above in the Bieber case that any violation 

would occur at the point where any further imprisonment would be degrading rather 

than at the point of the sentencing. The imposition of any ‘whole life order’ that is 

seen to be irreducible would surely serve to violate this ‘right to hope’ but it is 

accepted, and prisoners are aware, that there may come a point at which further 

detention would violate this right, it would become more difficult to argue that such 

sentences are incompatible with Article 3 so long as there is an appropriate 

mechanism to establish that this is the case and to secure the release of these 

prisoners. The significant problem with the UK system is the lack of any such 

mechanism which that these sentences are irreducible and can be argued to 

constitute a violation of Article 3 whichever view is taken on this question.  

   This raises the question of how the UK government will respond to the ruling. 

Thomson considers a number of possible options which may be available.836 The 

most obvious of these would be to amend sentencing practice in a manner consistent 

with the judgement so as to exclude the possibility of whole life sentences. Such a 

change would be the most likely option to ensure full compliance with the prohibition 

of torture and other ill-treatment. This, however, is likely to inflame public opinion. An 

alternative considered is the repeal of the Human Rights Act which would prevent the 

judgement being used in proceedings before UK courts.837 It is noted, though, that 

such a repeal would not by itself affect the United Kingdom’s international obligations 

under the European Convention and that similar cases could continue to be brought 

before the Strasbourg court with violations of Article 3 continuing to be found.838 A 

further alternative considered by Thomson is withdrawal from the European 
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Convention and the Council of Europe. This would be a cause of grave concern 

given the role played by the European Convention, as discussed throughout this 

chapter, in safeguarding the fundamental human rights of all individuals in the United 

Kingdom and its success, arguably greater than that of the Convention Against 

Torture, in combating the problem of torture and inhuman or degrading treatment. 

Full withdrawal would also have significant constitutional implications. Thomson 

notes Council of Europe Resolution 1610 (2008) and the 1993 Copenhagen Criteria 

which provide that accession to the Convention is a requirement of membership of 

the European Union.839 A somewhat less radical alternative, it is argued, would be 

the UK wide adoption of a system similar to that currently used in Scotland. Here 

Thomson points to Section 2(3A) of the Criminal proceeding (Scotland) Act 1993 as 

amended by Section 1 of the Convention Rights (Compliance) (Scotland) Act 2001 

which requires that minimum terms for those sentenced to life imprisonment should 

be expressed in years and months.840 It is noted that this is: 

“subject to the proviso that, by virtue of s2.(3A(b)), [the court] “may specify any 

such period of years and months notwithstanding the likelihood that such a 

period will exceed the remainder of the prisoner’s natural life”841 

This raises the possibility of minimum terms running into many decades or even 

longer to the point that the prisoner’s survival until the expiry date becomes a 

biological impossibility. This, however, would seem to be equally contrary to the 

provisions of Article 3. The Convention, as Judge Forde-Power put it, includes a ‘right 

to hope’ for such prisoners and this will be breached by any sentence which provides 

them with no hope of review, regardless of whether it describes itself as one of life or 

as one of a finite yet excessive period of time. Full compliance with the Article 3 
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prohibition would, therefore, require at least the theoretical possibility of release after 

an appropriate period. This would not, however, force States to release all their most 

dangerous criminals purely on the basis of the length of time which they have served 

as the right is merely one of review. There is nothing in the Vinter judgement that 

prevents a criminal who remains dangerous from being detained until their death. 

   It is positive that the United Kingdom courts have been considering the 

requirements of the European Convention and the jurisprudence of the Strasbourg 

Court since the entry into force of the Human Rights Act 1998 and such 

consideration of Article 3 is bound to result in at least some improvement in 

compliance with the UN Torture Convention. It is to be noted with concern that while 

the comprehensive analysis of Strasbourg jurisprudence in Bieber represented a step 

forward in the nature of the Court’s reasoning, it did not produce an outcome that 

would be accepted by the Grand Chamber as fully satisfying Article 3 of the 

Convention meaning that the Human Rights Act, in itself, is not providing sufficient 

protection to those who find themselves before the United Kingdom’s courts. It 

should be noted, however, that the European Convention is interpreted as a ‘living 

instrument’ which evolves with it societal context and, as noted above, it was 

observed by the Court of Appeal in Bieber that there may come a time when the 

Strasbourg Court comprehensively rules against irreducible whole life tariffs so it may 

be that understanding of the scope of Article 3 of the European Convention has 

developed since the judgement in the Bieber case and that this case would have 

been decided differently today. This is not convincing as the weak connection 

between the UK courts and Strasbourg requires cases to be considered by the 

European Court in order to establish the parameters of the Convention rights and 

while compliance with Article 3, and with the UN Torture Convention, cannot be 

guaranteed by the Human Rights Act alone, it is necessary to provide members of 
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the public with further protection in the form of an accessible and affordable way of 

taking their cases not only to Strasbourg, but also to the Committee Against Torture 

in the form of Individual Communications under Article 22 of the UN Convention, 

something for which the United Kingdom does not currently provide as is discussed 

in chapter 2. It remains to be seen, of course, how the United Kingdom will respond 

to this judgement. If the government seeks to modify the sentencing guidelines 

contained in section 197 of the Criminal Justice Act 2003, it would demonstrate that 

the government’s attitude to the problem of torture and ill-treatment is reactive in 

nature with action being taken, in cases such as this, in response to violations which 

have already occurred. This cannot be described as being fully conducive to a 

system which seeks to prevent torture before it can take place, or indeed to a society 

from which the practice is eradicated, but it would represent a step in this direction as 

those who are sentenced in future would be prevented from being subjected to this 

form of degrading treatment. The greater danger would be if the government, for 

reasons of public opinion, were to ignore the judgment and continue to leave people 

at risk of ill-treatment. 

   This raises questions as to the views of the Committee Against Torture on this 

subject. While the Committee makes it its regular practice to advice States which 

continue to practice the death penalty to abolish this punishment,842 there has been 

less focus on sentences of life imprisonment with limited reference to such 

punishments in the examination of periodic reports and the Concluding Observations 

and Recommendations subsequently issued. The Committee has, however, 

expressed some concern at the imposition of sentences of life imprisonment on 

children.843 This would seem, therefore, to be a practice which would be capable of 
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causing pain or suffering within the scope of Article 1 of the Convention but one that 

has not received a significant amount of attention. The wording of Article 1, as noted 

above in section (a)(i), excludes pain and suffering arising from lawful sanctions but 

this has not served to dampen the Committee’s sometimes vocal opposition to the 

death penalty. It can be concluded that greater development is needed in the 

Committee’s practice in this area and that the approach of the European Court of 

Human Rights is to be preferred. 

(vii) Assisted Suicide 

Another context in which treatment has been argued before the courts to be cruel 

relates to the enforcement of laws prohibiting assisted suicide even in cases where 

an individual is suffering from a debilitating illness which prevents them from taking 

their own life without assistance and will condemn them to a painful or degrading 

death if they are prevented from doing so. This was the situation faced by Diane 

Pretty who suffered from Motor Neurone Disease and had sought an undertaking 

from the Director of Public Prosecutions that her husband would not be prosecuted if 

she were to take her own life with his assistance. This case was decided after the 

entry into force of the Human Rights Act and demonstrates the level of consideration 

now given by judges to the Convention rights including the Article 3 prohibition of 

torture and other inhuman or degrading treatment which was argued to be at issue 

here. 

   All the judges involved in hearing this case, from the initial request for a judicial 

review hearing844 at the Divisional Court845to the House of Lords846 expressed great 

sympathy for Mrs Pretty’s plight as they described her symptoms noting the “suffering 

                                                           
844

 R. (on the application of Pretty) v DPP (Permission to Move for Judicial Review) [2001] EWHC 
Admin 705 
845

 R. (on the application of Pretty) v DPP [2001] EWHC Admin 788 
846

 R. (on the application of Pretty) v DPP [2001] UKHL 61 



 218 

and indignity” associated with her illness as well as her fear of a death resulting from 

the natural progression of the disease.847 The Divisional Court was quick to accept 

that the DPP was not empowered to issue the undertaking which had been 

requested accepting their argument that they were unable to offer guarantees which 

may encourage future criminal conduct and rejecting the view that the need for a 

quick ‘vindication’ of Mrs Pretty’s Convention rights made this an exceptional case.848 

The court did, however, consider another potential argument, not made by Pretty, 

that she should be granted a declaration that the actions proposed were lawful. In 

considering this it was noted that Section 3(1) of the Human Rights Act requires 

courts to interpret legislation including the Suicide Act 1961 in a way which is 

compatible with Convention rights ‘so far as it is possible to do so,’ and that where 

this is not possible Section 4(2) of the Human Rights Act allows courts to declare 

primary legislation incompatible with these rights.849 The court noted with concern 

however, that this would be “...a much less satisfactory outcome”850 in this case as it 

would not affect the validity of the legislation and while it may encourage a change to 

the law in the future, this would be likely to come too late for those already in Pretty’s 

condition. Despite this demonstration of the shortcomings of the Human Rights Act, 

this exploration of the issue does show a high level of engagement among the 

judiciary with human rights in a way which (see above) was not previously apparent 

and an inclination to apply the law consistently with the European Convention, 

including Article 3, where it is possible to do so. The requirements of the Act can be 

seen to be forcing the judiciary to examine, in detail, the content of the Convention 

rights. 
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   The protection from ill-treatment which can be offered by the judiciary under the 

Human Rights Act is limited by the fact that Article 3 is only one of a series of 

Convention rights which the Act is intended to protect. Cases such as Pretty involve 

what the court saw as a conflict between the Article 3 right to protection from ill-

treatment and the Article 2 right to life. Whether or not the Article 2 right to life 

includes a right to die is a separate and extensive debate which will not be 

considered here for reasons of space. Here the court took the view that it did not, 

something subsequently confirmed by the Strasbourg court in this case.851 It was 

also argued that this had been established by the reasoning in D v United 

Kingdom.852 While excepting that the suffering involved in this case was comparable 

to that in question in D,853it was noted that that case concerned the possible 

withdrawal of treatment which would accelerate death and increase suffering 

whereas this case concerned the conscious act of ending the life of a person in order 

to prevent their suffering and hinged , it was argued, on the existence of a right to die 

guaranteed under Article 3 of the Convention as a part of the prohibition of torture 

and other ill-treatment.854 The view was taken that no such right existed and that in 

the eyes of the court “...Article 3 is not the right to die with dignity, but the right to live 

with as much dignity as can possibly be afforded, until that life reaches its natural 

end.”855 Here the court makes reference to the Council of Europe’s 

‘Recommendation on the protection of the human rights and dignity of the terminally 

ill and dying.’856 This reference is encouraging in that it shows the willingness of the 

courts to follow the spirit as well as the letter of the Strasbourg jurisprudence but 

demonstrates also how any such protection from ill-treatment will be restricted in the 
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UK courts, by the nature of this jurisprudence and the status of Article 3 as only one 

of a number of sometimes conflicting rights. In this case it was found that any right to 

a dignified death was outweighed by the interests of the community in the 

preservation of life.857 

   A similar view was taken in the House of Lords where Article 3 of the Convention 

was also considered at length. Here there was significant discussion on what 

amounted to ‘treatment’ for the purposes of the interpretation of this right. The 

similarities between the suffering of Pretty and of D in D v United Kingdom was also 

considered but again the difference was found to lie in the actions of the State. 

Where as a deportation and the withdrawal of treatment could constitute ‘treatment’ 

the prohibition of assisted suicide could not.858 Lord Steyn went so far as to state that 

the case “...plainly does not involve “inhuman or degrading treatment””859 Once again 

emphasis was placed on the societal need for the DPP not to give any undertaking 

not to act against a potential criminal offence to be committed in the future.860  

   As unsatisfactory as the outcome may have been in the Pretty case, many of the 

observations both of the Lords and of the Strasbourg judges, can be attributed to the 

nature of the European Convention as illustrated, for example, by Morris.861 Firstly 

Morris argues that Mrs Pretty’s suffering could not possibly amount to treatment 

under the European Convention,862 a view accepted by all of the courts. It may, 

however, be argued as discussed in chapter 2, that Article 1 of the Convention 

Against Torture goes beyond this and covers the acquiescence of public officials in 

any severe pain or suffering which was undoubtedly the case here. If, therefore, the 
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UK courts were required to consider the application of the Convention Against 

Torture in their judgements, a different outcome may have been possible. The other 

significant argument made by Morris is that Pretty’s suffering did not reach the 

‘minimum level of severity to engage Article 3 of the European Convention,863 

especially given her ability to mitigate her suffering through the use of drugs and 

palliative care: 

“There are some, of course, who would argue that this was not the point for 

Mrs Pretty. They would suggest that the whole purpose for her was to have 

control over her death—to be able to say goodbye while she was alert, not 

while sedated and overcome by a drugged stupor. This is indeed true. But the 

fact is, again, this can have no bearing on Convention arguments, at least 

under Art.3. According to Strasbourg jurisprudence—which requires any 

assessment of whether the minimum severity has been reached to take into 

account “all the circumstances of the case, such as the nature and context of 

the treatment…”864 

This, again, is very true under the European Convention but does not necessarily 

mean that the rulings were in accordance with the Convention Against Torture. The 

Committee Against Torture, as noted in chapter 2 regularly addresses practices 

causing pain or suffering on a smaller scale than that faced by Mrs Pretty, even 

where this did not equate to that faced by D. Morris’ view also raises the question of 

the scope of the European Convention in cases where good palliative medicine may 

not be available, either generally or to the specific patient in question. It may not be 

impossible that the provisions of the Suicide Act would violate Article 3 in those 

circumstances.  
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   These cases are encouraging as, however they were decided and whatever view is 

taken on assisted suicide and it place, if any, in any prohibition of torture or ill-

treatment, they demonstrate the detailed consideration of, and the high level of 

engagement with  the European Convention by the judiciary since the entry into force 

of the Human Rights Act. It seems clear that it is now quite possible to argue before a 

court about the extent of the requirements of the Convention and for the judges to 

take this seriously and engage fully with Strasbourg jurisprudence. They underline 

however, the limits to this approach as any difficulties associated with the prohibition 

of torture contained in Article 3 of the Convention will be imported into the 

consideration of the issue in UK courts. This may include, for example, the perceived 

conflict between Article 3 and other rights or interests as well as any limits to the 

scope of Article 3, such as the non inclusion of any ‘right to die.’ It may be possible to 

conclude that the various duties imposed on courts under the Human Rights Act 

provide a basic minimum standard which must be upheld in the consideration of 

cases involving treatment which may violate Article 3 of the European Convention 

but, as discussed in sections (i-iii), a comprehensive prohibition of torture goes 

beyond this. As argued by the Committee Against Torture in their General Comment 

No.2,865 it is not sufficient for States merely to prevent their public officials engaging 

directly in acts of ill-treatment, they must also do all that they reasonably can do in 

order to prevent such pain or suffering from occurring in order not to be acquiescing 

in the infliction such pain or suffering, one of the defining characteristics of torture 

under Article 1 of the Convention. The Committee has not discussed in any detail 

how such a requirement should apply where the pain and suffering involved is being 

inflicted not by public officials or those under their potential influence but by nature 

but where, by prohibiting assisted suicide, public officials are not doing all which they 
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might do to prevent further pain or suffering and may even be said to be contributing 

to further suffering by obstructing what may be the only means of preventing this. 

This raises other questions which must be considered in the examination of any 

preventive mechanism. If torture is viewed as pain or suffering caused by the State or 

which could have been prevented by the State, then it can certainly be argued that 

any blanket ban on assisted suicide could be inconsistent with the absolute nature of 

the prohibition. This, however, appears to be a shocking argument as it takes no 

account of the moral difficulties associated with such killings. These range from 

ethical objection to suicide to the scope for the abuse of any legalisation of this 

practice and the danger that those who believe themselves to be a ‘burden’ may feel 

pressurised into ending their lives prematurely in this way. This forces consideration 

of the balancing act described in the Pretty cases between the needs of the individual 

patient and those of society. This is concerning as, taken to its potential extreme, 

such a ‘balancing act’ could be used to justify unacceptable treatment of small 

groups of individuals for the benefit of society at large and be completely inconsistent 

with any absolute prohibition of torture. This issue demonstrates that an absolute 

prohibition of torture may not be compatible with both a wide definition of this concept 

and with all other aspects of the existing body of human rights law. 

 

 

(viii) Transnationalism and Civil Society 

   In order to properly examine the approach taken by the United Kingdom to its 

obligations under the Convention, it is important to note that the general 

understanding of international law has, as stated in Chapter 2, developed beyond the 

view that the State should be the only actor in legal compliance. As noted in 
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Chapters 5 and 6, non-governmental and civil society organisations have been 

playing a growing role in the UN treaty monitoring mechanisms, including 

participating in the Committee Against Torture’s examination of State party periodic 

reports. 

   Berman discusses the emergence of new networks of governments co-operating 

with international organisations, not only those founded by States through treaties, 

but also wholly non-State actors including, for example, charitable organisations.866 

As part of this co-operation, Berman points to the readiness of judges to adopt 

transnational legal approaches.867 This, as discussed above, has had only limited 

effect in the United Kingdom where judges have been reluctant to look beyond the 

traditional sources of English law with the exception of post Human Rights Act cases 

concerning rights under the European Convention on Human Rights. This can be 

viewed as unfortunate given the positive influence which legal pluralism can bring. 

Berman argues that such pluralism may involve sub-national as well as transnational 

and supranational organisations.868 In view of this, it is unfortunate that such groups 

have had a limited effect within the UK, both in the courts and, as is discussed later, 

in Parliament. Berman argues that such groups have the potential to hold 

governments to account over human rights norms869 and have the ability to influence 

business and other organisations through, for example, codes of conduct.870 

   It is, however, questionable whether the UK’s position is sustainable. Grossman 

and Bradlow point to a number of factors which are serving to detract from the 

significance of the traditional sovereign State and make a more transnational 

approach necessary. These include developments in technology and the 
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globalisation of the economy, increasing concern for the environment, the growing 

role of international organisations and the existence of new and internationalised 

threats to peace and security.871 In view of these threats, it is questionable whether 

the UK State institutions will be able to address the issue of torture and other 

contemporary global issues without greater engagement with transnationalism and 

civil society. It should be noted, however, that, as Grossman and Bradlow warn, there 

must continue to be safeguards against any abuse of power on the transnational 

level.872 In view of all of this, while there may be some risks attached to increased 

transnational involvement in the British legal system, the involvement of non-

governmental organisations, at least for the purposes of information gathering in a 

similar manner to that employed by the Torture Committee, would only be positive. 
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Chapter 7 

The Operation of the Police and Military 

(i) Exercise of Police Powers and Introduction to PACE  

As discussed in previous chapters, a comprehensive approach to the prevention of 

torture requires the identification of the situations in which the practice is most likely 

to occur and a focus by governments on these areas of their practice in order to 

provide appropriate safeguards against the use of torture in these situations. A 

significant proportion of the torture that continues today takes place in detention 

facilities immediately following the arrest of the potential victim or during their 

interrogation by law enforcement officials. This has led the United Nations Committee 

to focus its attention on this area of State practice both in its examination of State    

party reports and its General Comment on Article 2 of the Convention relating to the 

prevention of torture. Transparency and accountability are, as previously discussed, 

critical in the prevention of torture in this setting. One of the most significant risk 

factors is the use of incommunicado detention. The risk of torture has been seen to 

increase significantly where a public official has full control of a potential victim 

without any oversight of their conduct. Where such an official is aware that their 

actions will be open to inspection by others, this risk is significantly reduced, although 

there remains scope for institutional cultures of impunity. Similarly the ability of a 

potential victim of torture to disseminate details of their treatment to others in the 

general population of a State means they are less likely to be abused. It is therefore, 

necessary to examine the extent to which the law of England and Wales allows for 

such oversight and removes the opportunity for torture to take place as well as the 

way such abuse is approached by the courts. 



 227 

   In their General Comment no. 2 on Article 2873 of the Convention, the Committee 

Against Torture focused on three main aspects of arrest and interrogation, the right to 

an independent legal representative of the detainee’s choice,874 the right to inform 

others, particularly family of the detention875 and the right to a medical examination 

by an independent doctor.876 In England and Wales, much of these rights are 

regulated by the Police and Criminal Evidence Act 1984 (PACE.) Most of the cases 

relating to these rights were considered between the passage of the Criminal Justice 

Act 1988 and the Human Rights Act 1998 but still provide some insight into the 

approach taken by the courts to the prohibition of torture, inhuman and degrading 

treatment. 

(ii) The Act of Detention 

It should be noted that Section 30(1A) of PACE provides that when a person is 

arrested or taken into police custody “[t]he person must be taken by a constable to a 

police station as soon as practicable after the arrest.”877 Stone notes that the aim of 

this is to ensure that any person who is detained is brought as soon as possible into 

a situation in which all of the procedural safeguards are fully applicable but notes that 

the existence of any exceptions to this rule may result in the police attempting to 

invent or exaggerate reasons to avoid doing so in order to prolong the period during 

which the suspect is under their control without such safeguards or oversight.878  It is 

true that, while it may be possible to apply appropriate safeguards to detention at 

police stations, it would be considerably more difficult to provide this level of 

protection when a suspect is detained elsewhere and it is during this first period after 

arrest, therefore, that torture is most likely to occur with impunity. Even where rights 
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to independent legal or medical assistance are immediately exercisable some time 

may elapse between when these individuals are informed of this right and the arrival 

of the legal or medical professional at the scene during which time the detainee will 

be vulnerable. It may be possible to reduce the risks associated with this through the 

installation of video and other surveillance equipment in police vehicles but this may 

not, by itself, be enough to address these concerns.  This can be seen in the case of 

R v Kerawalla,879 where an individual was arrested in an hotel room on suspicion of 

importing heroin and was questioned there at length without access to a solicitor as it 

was feared that this would prejudice the investigation by warning any co-conspirators 

of the arrest. During this questioning, the detainee made statements which the 

prosecution attempted to use against him. Here the Court of Appeal held that 

Kerawalla’s right to legal advice had not been breached as this would not arise until 

he had been brought to a police station. While the court accepted that there had 

been a breach of Section 30 of PACE when Kerawalla was not brought immediately 

to a police station, this was not sufficient to exclude the incriminating evidence. While 

there was no suggestion in this case that Kerawalla had been improperly treated, this 

judgement risks the creation of a situation in which any police officers or customs 

officials minded to subject a detainee to torture or other ill-treatment could simply 

keep them in an environment similar to the hotel room in this case and subject them 

to ill-treatment without the risk of detection. Section 76 of PACE may, however, 

provide some protection against this by requiring, as discussed below, that the 

prosecution in a criminal trial prove that any confession has not been obtained 

through oppression where this has been alleged.880 This should provide some 

protection by removing one of the potential motives for police officers to act in this 

way.   
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(iii) Evidence Obtained through the Use of Torture or Ill Treatment 

A common reason for the use of torture is the desire to force a detainee to confess to 

an act which they or another person may or may not have committed, this is listed as 

a possible motivation for torture under Article 1 of the Torture Convention. The 

Torture Convention prohibits all conduct covered by the Article 1 definition and Article 

15 requires States Parties to ensure that any evidence obtained through the use of 

torture is not admissible in any court.881 

   Section 76(2) of PACE provides some protection from the use of coercion in 

obtaining confessions. It provides that: 

   “If, in any proceedings where the prosecution proposes to give in evidence a 

confession made by      an accused person, it is represented to the court that the 

confession was or may have been obtained- 

       (a)by oppression of the person who made it; or 

   (b)in consequence of anything said or done which was likely, in the 

circumstances existing at the time, to render unreliable any confession which might 

be made by him in consequence thereof, 

   The court shall not allow the confession to be given in evidence against him 

except in so far as the prosecution proves to the court beyond reasonable doubt 

that the confession (notwithstanding that it may be true) was not obtained as 

aforesaid.”882 
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Subsection 8 defines oppression as including torture and other inhuman or degrading 

treatment as well as the threat or use of violence whether or not this amounts to 

torture.883 

   This goes a long way towards the prevention of the use of torture in the 

interrogation of suspects. It means that whenever a defendant argues that a 

confession has been obtained through the use of torture or other ill-treatment, the 

prosecution will have to prove beyond reasonable doubt that this is not the case in 

order to use the confession in evidence. This may be consistent with the requirement 

in Article 15 of the Convention that any evidence obtained through the use of torture 

should not be admissible in any court,884 although it does not prevent the 

admissibility of any other evidence discovered as a result of the confession.885 It can 

also serve to prevent ill-treatment by removing the incentive for public officials to 

resort to such measures. A police officer, for example, will be far less likely to abuse 

a suspect in order to obtain a confession if they are aware that there is little prospect 

of such a confession being used in evidence.   

This raises questions as to how the prosecution may be able to prove beyond 

reasonable doubt that a confession has not been wrongly obtained. The most 

obvious means of achieving this are measures which are encouraged by the Torture 

Committee as means of preventing torture generally.  If a detainee has their legal 

representative present, they will be able to testify as to the nature of the interrogation 

prior to the confession and will deter the officials present from mistreating the 

detainee as they would be able to expose this conduct. Similarly, States are 

encouraged to use audio and, where possible, video recording equipment to 

document interrogations. This will provide a court with clear evidence of what took 
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place during the interrogation and will discourage officials from acting illegally 

towards the detainee. Such measures, where employed, will allow the prosecution to 

defend the use of genuine confessions against even the stringent test set out in 

Section 76(2) without allowing for the inclusion in evidence of any confessions 

obtained through the use of torture or other ill-treatment, rendering such treatment of 

detainees purposeless. They will also help to create a climate of openness and 

oversight in which officials will be less inclined to mistreat detainees as they are very 

likely to be exposed. 

(iv) Right to Have Someone Informed of an Arrest 

Section 56(1) of PACE provides that: 

“Where a person has been arrested and is being held in custody in a police station 

or other premises, he shall be entitled, if he so requests, to have one friend or 

relative or other person who is known to him or who is likely to take an interest in 

his welfare told, as soon as is practicable... that he has been arrested and is being 

detained there.”886  

   This is significant as the UN Torture Committee has noted that this right is key to 

the prevention of torture as it prevents people from being detained in secret or, in 

extreme cases, disappeared which allows for torture to occur with impunity. If a 

detainee is able to communicate their whereabouts and the identity of their captors to 

the outside world the officials involved are under greater scrutiny which may reduce 

the risk of torture. The words “...or other person who is likely to take an interest in his 

welfare...” do not appear to exclude the information of Non-Governmental 

Organisations or the media of such detentions. It should be noted, however, that this 

is a right to have a person informed of an arrest rather than on to speak with them 
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directly which the Torture Committee tends to prefer as such communication can 

constitute a reassurance to the detainee and their associate and provides them with 

an opportunity to communicate details of their treatment in their own words.887 

   Delay is, however, permissible where the arrest is for an indictable offence888 and 

the delay has been authorised by an officer of the rank of at least inspector.889 This is 

a cause for concern as those detained on suspicion of more serious offences may be 

at a greater risk of ill-treatment as police officers may be under greater pressure to 

obtain a confession or conviction and by allowing a police officer, albeit a senior one, 

to authorise the delay, the public officials are permitted to police themselves without 

oversight. Cases of the abuse of detainees have typically involved those suspected 

of more serious crimes, including terrorist offences,890 where officers have been 

under such pressure and, as discussed in chapter  1(b), much of the contemporary 

political and philosophical discussion of torture has related to the ‘ticking time bomb’ 

scenario where information is needed urgently from the suspect. In the face of such 

pressure, it is inadvisable to afford the police such powers without sufficient 

oversight. The delay must not be for more than 36 hours891 and, importantly, the 

reason for the delay must be recorded in the custody record.892 This means that the 

police are only able to delay informing those known to the detainee of their arrest 

where they are able to provide a reason for doing so which will stand up to 

examination should the record be viewed. There  may, however, be a risk of police 

recording vague reasons such as the risk of jeopardising their investigation where 

such a risk might not exist and that, once recorded, this may simply be accepted in 

any examination of the custody record. As noted in section (a) the use by public 
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officials of general but fear provoking terminology such as “…reasons related to the 

international fight against terrorism”893 has been readily accepted by courts in the 

past.894 This would allow for the use of incommunicado detention, cited by the 

Torture Committee as one of the most significant risk factors for the commission of 

torture.895 It is questionable then, whether any possibility of delay in the information of 

those known to a detainee is desirable but reasons for any such delay should always 

be recorded in detail and it could certainly be argued that where any court is not 

satisfied with the validity of any reason given for a delay, that this should affect the 

admissibility of any evidence obtained as a result of the arrest. This would render 

purposeless any such abuse by the police of the PACE procedures to allow for ill-

treatment but is not provided for under the current framework and any future 

inclusion of such a provision would be likely to be subject to Section 78 of PACE and 

allow for the discretion of the court.    

(v) Access to a Legal Representative 

   The Committee Against Torture has repeatedly emphasised, both in its 

consideration of State Party reports and in its General Comment, the importance of a 

detainee being given access to an independent legal adviser. This is vital both 

because it allows a detainee the chance to properly defend them self and also 

because such an adviser will be able to ensure that they are being appropriately 

treated and may report any abuse to the relevant authorities. If public officials are 

aware of this, it may serve to prevent such abuse. Section 58(1) of PACE provides 

that: 

 “A person arrested and held in custody at a police station or other premises shall 

be entitled, if he so requests, to consult a solicitor privately at any time.”  
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This is significant because it, like the right to have other persons informed, provides a 

clear right to this type of protection and, just as importantly, it allows for such 

consultations to take place in private. The ability to consult with a solicitor in private is 

vital as it affords a detainee the opportunity to share any concerns which they may 

have regarding their treatment without fear of reprisals and will enable the solicitor to 

gain a thorough understanding of what is happening to their client allowing them to 

take any action necessary to ensure their safety including, for example, reporting 

concerns to the relevant authorities. Studies have, however found that, in certain 

police stations, solicitors are barred from entering the custody suite with 

conversations taking place by telephone.896 This results in an obvious inability of the 

legal representative to see the client and, therefore dilute much of the oversight 

protection offered by this safeguard. 

   It may be argued that the wording of this section may create difficulties by 

expecting a detainee to specifically request a consultation with a solicitor. This may 

pose a problem for two reasons, firstly it assumes that members of the general public 

who may be unfamiliar with the law are aware of the existence of this right and allows 

for the abuse of the more vulnerable detainees who may not be. A risk acknowledged 

in R v Sanusi.897 This criticism may to some extent be countered by the argument 

that there is a wide level of awareness among the general public of this right. The 

Torture Committee advocates the education of the public on such issues as playing a 

key role in the prevention of torture.898 It should also be noted that there are specific 

rules in place concerning the questioning of children and mentally handicapped 

suspects who may be less aware of their rights than the public in general. Secondly, 

the need for a suspect to specifically request legal advice may also risk a situation in 

                                                           
896

 Kemp V ”No time for a solicitor”: implications for delays on the take-up of legal advice 2013 Crim. 
L.R. 184 at 195 
897

 [1992] Crim. L.R. 43 
898

 Ibid 



 235 

which those who do are noted and may be singled out for reprisals when the lawyer 

is not present. While suspects are now routinely advised of their rights this often 

done in a way Kemp describes as “incompletely or incomprehensibly”899 apparently 

to discourage the take-up of the right. It is, however, noted that this situation has 

improved with the introduction of CCTV cameras and microphones to custody suites 

which has prevented such conduct from taking place with impunity.900  

   While it may appear that the right to consult a solicitor is relatively comprehensive, 

it is arguable that the consequences for breaches by the police of Section 58 are 

insufficient as evidence obtained through such beaches is not necessarily excluded 

under Section 78 of the Act. In Kirkwall v DPP901 for example, a suspect was 

prevented from speaking with a solicitor for one hour after arrival at a police station 

as the custody suite was busy. He was subsequently convicted of failing to provide a 

specimen of breath contrary to Section 7 of the Road Traffic Act 1988 after refusing 

to do so between his request to speak with a solicitor and the granting of this request. 

Here it was held that while there had been a breach of Section 58, the magistrates 

had been entitled to use their discretion in determining that this did not necessitate 

the exclusion of the evidence and that the conviction was correct. Once again, there 

were no allegations of physical ill-treatment in this case but isolation in detention can, 

in the view of the Committee Against Torture, amount to inhuman or degrading 

treatment in itself902 meaning that the refusal may still be inconsistent with 

Convention obligations and even in the context of purely physical ill treatment, where 

public officials are able to ignore such rights without consequences and are able to 

use evidence gained by interviewing or carrying out tests on suspects in the absence 

of a solicitor whose presence has been requested, it creates the risk that some police 

                                                           
899

 Op cit. Kemp at 192 
900

 Ibid 
901

 [2003] EWHC 2354 (Admin) 
902

 General Comment No. 2 paragraph 13 



 236 

officers may feel able to avoid the safeguards set out in Section 58 in order to obtain 

certain evidence by coercion. There is also a risk that police officers may feel that 

they are permitted to restrict a detainee’s Section 58 rights wherever a custody suite 

is busy which may not be an uncommon occurrence at particular times. In a 

qualitative study of four police stations, Kemp903 discovered differences between the 

attitudes of individual custody sergeants on the issue of legal advice. While there 

were issues similar to those described above, some sergeants would actively 

encourage suspects to take up this right, especially where they had been arrested on 

suspicion of a serious offence.904  This is encouraging because, as noted in chapter 

1(b), it is in the case of the most serious charges that the police are most likely to be 

put under pressure to gain evidence or a confession resulting in an increased risk of 

torture or inhuman or degrading treatment. The literature Is, however, silent on the 

question of whether such advice is being given as a result of concern for the suspect 

or whether there is a desire to ensure that any evidence obtained in the more serious 

cases is not found to be inadmissible on procedural grounds, as discussed below.    

The latter would, in itself, be a positive development as if police officers feel unable to 

commit abuses without the risk of exposure and that such exposure would hinder not 

only their career but also their case, this would contribute to the removal of impunity 

and the creation of a situation in which such abuses are prevented from occurring. It 

must, however, be noted that Kemp found that many custody sergeants feel obliged 

to remain neutral on the question of whether a suspect should exercise their right of 

access to legal advice.905  
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   This is contrary to the judgement in R v Sanusi906 which concerned the application 

of PACE to customs officials through a 1985 Code of Practice. Here an individual 

detained on suspicion of importing heroin was interviewed without being informed of 

their right to consult a solicitor. Here the Court of Appeal held that evidence arising 

from this interview should have been excluded, noting that the detainee was not 

ordinarily resident in the United Kingdom and could not be presumed to be aware of 

this right. They also requested a solicitor as soon as they were eventually made 

aware of the right. This judgement sends out a far clearer message that the Section 

58 right must be respected and, by not allowing the use of this evidence, removes 

the key incentive for the police or customs officials not to do so. While it is positive 

that consideration was given to the fact that the detainee in this case was not 

resident in the United Kingdom, this leaves open the question of how such as case 

would be approached if a UK resident were to fail to request  access to a solicitor. 

There is little authority on this issue but the emphasis on this point in Sanusi may 

suggest that a more draconian approach would be taken with UK based suspects. It 

appears not to be consistent, however, with the general approach of the courts which 

have, as noted above, been ready to excuse breaches of the fundamental procedural 

safeguards where they have not been presented with evidence of actual ill-treatment.    

While such treatment need not necessarily be physical in nature and, as stated 

above, a breach of a right of notification could in itself be inconsistent with 

Convention obligations, this has not been argued in any of the above cases.  An 

expansion of the approach in Sanusi would go further to preventing the possibility of 

torture by ensuring that the safeguards are complied with and make it clear that the 

Courts are fully committed to prevention. As it is, Sanusi would appear to be an 

isolated judgment with many more cases, detailed above, where the courts have 
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been prepared to overlook breaches of fundamental procedural safeguards creating, 

at the very least, a risk of torture, inhuman or degrading treatment.  

   R v Parris907 concerned the admissibility of a confession obtained by police during 

an interview at which the detainee was denied a legal representative contrary to the 

PACE code of practice. The defendant had alleged that the confession had been 

manufactured by the police. The Court of Appeal found that the conditions of the 

interview did amount to a breach of Section 58 and that, in the application of Section 

78 the inclusion of the confession in evidence would be unfair. This is positive as by 

not allowing the use of evidence obtained in this way, it may be possible to remove 

any advantage that may be gained by subjecting detainees to such treatment but it 

also highlights that there remains scope in the police’s institutional culture for such 

treatment to occur. Any comprehensive preventive mechanism would require the 

creation of an environment in the police force where this cannot happen. Such cases 

may also illustrate the need for punishment as a means of prevention. While 

punishing breaches may not be sufficient by itself, it may provide an additional 

deterrent to those officials who may be tempted to ignore the PACE safeguards.  

   The limits to this power have been demonstrated in the case of R v Samuel908 in 

which the Court of Appeal held that where access to a solicitor is prevented due to a 

fear that they may prejudice the investigation, that this must be demonstrated with 

respect to the particular solicitor in question.909 While any limit to the PACE exception 

is to be welcomed from the perspective of safeguarding against torture, it may be 

argued that this is insufficient in that even where there are concerns surrounding the 

alleged motives of one particular solicitor, a detainee should always have access to 

an alternative solicitor and should never be interviewed without legal advice once this 
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has been requested as had been the case in R v Samuel as any acceptance of this 

practice would risk removing any protection offered by the safeguard as it would be 

used against those at the greatest risk of torture or ill-treatment.  

   R v Samuel appears to a large extent to have been followed since the entry into 

force of the Human Rights Act. This can be seen in the case of R v James910 which 

saw a murder conviction quashed on the basis that the appellant had been refused 

access to a solicitor during police interviews. This case focused, however, on the fact 

that the Section 78 test had not been followed and the court suggested that a 

different conclusion may have been reached if it had been. In view of this it may be 

questioned whether the Human Rights Act has had any significant positive effect on 

this area of State practice as it does not appear to have directed the courts’ 

consideration towards the prevention requirements of Article 3 of the European 

Convention in the way that it has in other areas (see above sections) and there is no 

evidence in the case law of courts considering the UN Torture Convention or the 

jurisprudence of the Committee in these cases. 

   It is also important to note that the Codes of Practice released by the Secretary of 

State have sought to qualify this right in a manner Roberts argues has the potential 

to raise issues under the European Convention.911 Roberts points to Code H of 

PACE which includes provisions dealing with suspects detained under Section 41 

and Schedule 8 of the Terrorism Act 2000.912 While noting that the purpose of the 

Code is to ensure the welfare of suspects detained for longer periods of time, 

Roberts goes on to point out some difficulties with the provisions: 

“A glaring example is lack of guidance in relation to circumstances in which 

discussion between a detainee and his legal advisor takes place within the 
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sight and hearing of a “qualified police officer”…where there are reasonable 

grounds for suspecting that failure to do so might result in any number of 

consequences… include[ing] the risk of: other suspects being alerted; the 

investigation and prosecution of offences being rendered more difficult; 

interference with or loss of evidence, and risk of physical injury being caused 

to any person.913  

It is noted that such restrictions create an obvious risk of breaches of Convention 

rights and it must also be stated that the provisions are very wide ranging with any 

number of investigation arguably falling somehow into one of the relevant categories.  

Roberts goes on to argue that such restrictions are not subject to sufficient curbs, 

describing the lack of guidance on the issue as “lamentable.”914 It is also noted that 

the Strasbourg court found in Ocalan v Turkey915 that the right to consult with a legal 

representative in private is a key component of the right to a fair trial916 and it is not 

difficult to see the potential for similar implications for the right to be free from torture 

and inhuman or degrading treatment. 

(vi) Discretion of the Courts 

Section 78(1) of PACE allows Courts to exclude evidence where “...it appears to the 

court that, having regard to all the circumstances, including the circumstances in 

which the evidence was obtained, that admission of the evidence would have such 

an adverse effect on the fairness of the proceedings that the court ought not to admit 

it.”917 It is important to note that it gives courts discretion to allow evidence which has 

been obtained where the rights of a detainee have not been fully respected. While 

most of the cases concerning breaches of the key safeguards described above have 
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not involved any allegations of ill-treatment and it may not be seen as desirable for 

offenders to avoid conviction on the basis of a technicality or a minor procedural 

error, the creation of an environment in which public officials feel able to ignore such 

safeguards also creates the potential for the lack of oversight over certain areas of 

these officials’ activities in which torture may be able to take place. A strict 

enforcement by the courts of these safeguards, where they are provided for in PACE 

will encourage the establishment of a culture in public bodies where such safeguards 

are incorporated into standard procedures as a matter of routine and cannot easily 

be avoided.  An example of these difficulties can be seen in the case of R v 

Dunford918 in which the Court of Appeal held that a correct application of Section 78 

would require courts to consider in each individual case, whether the interests of 

justice required the evidence arising from a breach of the PACE safeguards to be 

excluded. This may be insufficient as it enables police officers to ignore the 

safeguards in the knowledge that any evidence they may obtain from doing so, 

including that gained through ill-treatment may still be used in court. A blanket ban on 

the admissibility of such evidence may go further towards compliance with Article 2 of 

CAT by minimising the risk of officials engaging in such behaviour. There may be 

some risk of guilty individuals walking free because of procedural errors but this 

could serve to ensure that police officers are particularly cautious in their observance 

of the PACE safeguards which would make it significantly more difficult for ill-

treatment to occur, satisfying Article 2 of CAT. 

   The approach taken by the courts to breaches of the safeguards set out in PACE 

has therefore, been mixed. While they have been prepared to reject evidence where 

there have been serious abuses or where actual ill-treatment has been alleged, they 

have too often been prepared to use their discretion under Section 78 of PACE to 
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allow such evidence. This is not encouraging as complete prevention of torture 

requires full adherence to these fundamental safeguards even where no harm has 

been argued to have been done so as to completely eliminate the possibility of 

torture. It is uncertain how some of these cases may have been approached had they 

come to light after the entry into force of the Human Rights Act. As noted above in 

relation to other topics (e.g. assisted suicide etc) the Human Rights Act has 

encouraged judges to examine the requirements of the Convention in greater detail 

in their judgements. This would be very useful in these cases where the breach of the 

PACE safeguards has not been argued to have resulted in actual ill-treatment as it 

may shed greater light on the extent of the preventive requirements of Article 3. 

(vii) Conclusion on PACE 

The above cases illustrate the failure of the UK courts to take full account in the past 

of the requirements of the prevention of torture, especially in non-refoulment cases. 

In many cases they have taken action exposing individuals to the risk of torture or 

have failed to pursue proactively the punishment of those who have participated in 

the practice. They have also provided limited oversight of the activities of public 

officials including Secretaries of State and immigration officers who have been 

allowed to make decisions relating to the prevention of torture without any significant 

accountability, something which leaves those people they deal with at an increased 

risk of becoming victims of torture. This is not necessarily a result of problems with 

the operation of the judicial system, however. The Courts in any jurisdiction function 

as an organ within the wider institutional apparatus of the State concerned. They are 

bound to follow the laws of that State as well as, in some cases, international law. 

Any comprehensive national system for the prevention of torture requires all of a 

State’s organs to function consistently with that aim. If the courts are restricted in the 

protection which they are able to offer to potential and actual victims of torture, this 
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may be the result of problems with the institutional structure of the State which would 

need to be addressed to provide full protection, rather than of any specific failures of 

the courts.  There may be reason to be optimistic here. With the passage of the 

Human Rights Act the courts have been given increased freedom to actively seek to 

enforce the requirements of the prevention of torture and to prevent actions by 

officials which may be inconsistent with this. As demonstrated above this has 

changed the way in which courts approach many of the questions put to it. Where 

previously they had focused only on the provisions of domestic law which often 

omitted any meaningful consideration of human rights, they are now increasingly 

basing their reasoning on the requirements of the European Convention of Human 

Rights including the Article 3 prohibition of torture and, as noted in relation to 

assisted suicide and life imprisonment, are assessing the actions of public officials 

against these.  This is not a necessarily a substantial increase in the courts’ powers, 

they remain limited in their ability to challenge legislation and a significant degree of 

deference is still shown to public officials who are able to take decisions concerning 

the exposure of individuals to the risk of torture without the most thorough scrutiny. 

Any change resulting from the Human Rights Act is also, as noted above, limited by 

the scope of Article 3 and while the courts may base their reasoning around human 

rights issues they may still reach the same conclusions which they had done 

previously. It does represent, however, a step in the right direction. The courts are 

aware of the absolute nature of the prohibition of torture and it can be hoped that 

they will use any increased freedom they have to protect those who remain at risk 

from this practice. 

(viii) Macpherson Report 

In addition to the requirement to prevent abuses by public officials, the Convention, 

as discussed in previous chapters, requires States in many cases to exercise due 
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diligence to prevent pain and suffering being caused by private individuals, 

including”…for any reason based on discrimination of any kind.”919 The police, 

especially the Metropolitan Police, came under increased scrutiny in this connection 

following the racist murder of Stephen Lawrence in London in 1993 and the failures 

in the subsequent investigation which resulted in a 17 year delay before any 

convictions were achieved. The subsequent inquiry chaired by Sir William 

Macpherson of Cluny920 made no fewer than 70 recommendations to address the 

failures of the police and the Crown Prosecution Service in their handling of the case.  

   The report condemned the Metropolitan Police as being ‘institutionally racist’ a 

phrase it defined as: 

“…consist[ing] of the collective failure of an organisation to provide an appropriate 

and professional service to people because of their colour, culture or ethnic origin. 

It can be seen or detected in processes, attitudes and behaviour which amount to 

discrimination through unwitting prejudice, ignorance, thoughtlessness and racist 

stereotyping which disadvantage minority ethnic people.”921  

The report proceeded to give examples of ways in which such institutional racism 

had been evident in the course of this investigation, these included racist 

stereotyping of the victim in the incorrect assumption that he had been stabbed 

following a fight, insensitive behaviour towards his parents during the family liaison 

process, refusal by no fewer than five officers to accept that the killing had been a 

purely racially motivated murder and the lack of any racism training for officers at that 
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point.922 These bare some similarity to issues previously identified by the Torture 

Committee as leaving certain groups vulnerable to abuse.923 

   Among the recommendations made to prevent repetition of the failings were the 

use of a wider definition of ‘racist incident’ to include “…any incident which is 

perceived to be racist by the victim or any other person,’924 greater training on the 

issue of racism should be made available to police officers,925 greater recording of 

the use of stop and search powers926 with greater public awareness of the scope of 

such powers927 and the recruitment of a greater number of minority ethnic police 

officers to make police forces more representative of the communities they serve. 

While these recommendations may go some way to preventing such crimes in the 

future, it is questionable whether significant progress has been made. In the context 

of Stop and Search powers, for example, previous chapters have discussed how the 

abusive and discriminatory use of such powers was known to be a problem more 

than ten years prior to the publication of the Macpherson report928 and continues to 

be so. While it is positive that disaggregated data is now available on this, it 

continues to show disproportionate targeting of ethnic minority groups in the exercise 

of these powers. This demonstrate an ingrained attitude in at least some sections of 

the police which could put members of some groups at greater risk of ill-treatment. 

(ix) Conduct of the Military overseas 

The most significant tests of the extraterritorial application of the prohibition of torture 

to the armed forces have concerned the Human Rights Act and the European 
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Convention on Human Rights which contains a prohibition of torture in Article 3. The 

case of R (on the application of al-Skeini) v Secretary of State for Defence929 

concerned applications for judicial review made by the relatives of six Iraqi nationals 

killed, or alleged to have been killed, by British forces operating in southern Iraq, into 

the decision not to order a full public inquiry into the deaths. Five of the six had been 

shot in various public places having either been suspected of wrong doing or caught 

in the crossfire during gun battles. The sixth case concerned a Baha Mousa who was 

detained by UK forces at an hotel, taken to a military base and severely beaten 

causing a total of 93 injuries which resulted in his death. The relatives had argued 

that the failure to hold an inquiry into the deaths breached the investigatory duties 

associated with the right to life contained in Article 2 of the European Convention. 

This Convention is only directly enforceable in the UK courts through the Human 

Rights Act 1998 and so it was necessary for the House of Lords to determine 

whether this Act had extraterritorial scope. In this case, the Lords found that the Act 

would apply to Baha Mousa who, having been in the custody of UK forces at the time 

of the abuses complained of and at the time of his death was under the effective 

control of a UK public authority. As Lord Browne stated in his judgement: 

 “Section 6 of the Human Rights Act 1998 makes it unlawful for a “public authority” 

to “act” in a way incompatible with “a Convention right.” There can be no doubt that 

a “public authority” means a public authority of Great Britain and Northern Ireland, 

just as “legislation” referred to in sections 3 and 6 of the Act means legislation 

enacted in Great Britain and Northern Ireland. It is not, however, suggested that the 

claimant (the alleged victim) need be present in the UK (let alone a British citizen) 
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nor that the decision complained of need have been taken in the United Kingdom 

(consider, for example, a decision taken by a minister travelling abroad).930 

    A different view was taken, however, in the remaining five cases. Here, although 

the UK forces were operating in the area they were not seen to be exercising 

jurisdiction in the same way as where the individual was in their custody. Lord 

Bingham was keen to point out, however, that: 

“This does not mean that members of the British armed forces serving abroad are 

free to murder, rape and pillage with impunity. They are triable and punishable for 

any crimes they may commit under the three service discipline Acts already 

mentioned, no matter where the crime is committed or who the victim may be... 

What cannot, it would seem, be obtained by persons such as the present claimants 

is the remedy they primarily seek: a full, open, independent inquiry into the facts 

giving rise to their complaints, such as articles 2 and 3 of the Convention have 

been held by the Strasbourg court to require.”931  

While it is positive that it was affirmed in such clear language that English criminal 

law, which would include the offense of torture contained in section 134 of the 

Criminal Justice Act 1988 would remain applicable to UK forces even where they 

serve abroad, previous chapters have discussed the need for transparency and 

oversight of the kind such inquiries may provide in the prevention of torture through 

the creation of an environment in which it cannot occur with impunity. Lord Bingham 

did note that “…there are real practical difficulties in mounting such an inquiry.”932 

This may well be the case but where the conduct of those in a position to torture or in 

this case, extra-judicially kill, is not examined there will remain a risk of abuses being 
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committed for operational expediency and then being covered up to allow for their 

repetition. 

   The case of al-Skeini subsequently progressed to the European Court of Human 

Rights at Strasbourg933 where there was found to have been a violation of Article 2 of 

the European Convention on the basis that there was what was described as a 

jurisdictional link between the UK and each of the individuals killed by its forces. This 

would seem to allow for a greater level of extraterritorial application for the European 

Convention, including the Article 3 prohibition of torture, in the context of overseas 

military activities than the House of Lords had been prepared to allow for the Human 

Rights Act. This would suggest that full compliance with the European Convention 

would require its observance by military forces serving abroad even if this is not 

required by the Human Rights Act. While a faithful adherence to the European 

Convention may discharge most of the UK’s obligations under the UN Torture 

Convention, a regime aimed at the prevention of torture would be more effective if it 

allowed the victims of these kinds of incident to seek redress in the UK courts rather 

than forcing them to undertake the prolonged and costly process of taking their case 

to Strasbourg. 

In addition to the issues raised by the judgments in the al-Skeini matter which related 

to the European Convention on Human Rights and the UK Human Rights Act, the 

United Kingdom has resisted the full application of the UN Torture Convention to its 

soldiers serving abroad. The government have sought to rely on the wording of 

Article 2 of the Convention which requires it to take appropriate measures to prevent 

the commission of torture on “…any territory under its jurisdiction.”934 The argument 

advanced by the government is that, although UK forces operate in these areas they 
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are not in effective control of them. The government argued in its most recent 

periodic report to the Committee Against Torture that: 

“…the UK does not accept that where military forces operate overseas it is 

exercising legal or de facto effective control… The UK does not exercise 

jurisdiction either in Afghanistan or Iraq; nor is the UK in a position to take 

“effective legislative, administrative, judicial or other measures to prevent acts of 

torture” in the territory of those countries, as set out in Article 2 of the 

Convention.”935 

This position drew some criticism from the Torture Committee, one member of which 

noted that one of the reasons often given for the continued presence of UK forces in 

Afghanistan is the fact that the Afghan government is not in full control of that country 

and asked who is in control of the territory and responsible for the implementation of 

the Convention if it is neither the UK nor the Afghan government936. It was noted with 

concern that such a position could create a situation in which no entity is responsible 

for the implementation of the Convention and individuals are unable to rely on the 

protection which it offers. Such a situation could hardly be conducive to the 

prevention of torture. 

   This has been a particularly contentious issue in relation to Article 3 of the 

Convention. Here, again, the UK government has sought to rely on the wording of the 

provision which requires that: 
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“No State Party shall expel, return (‘refouler’) or extradite a person to another State 

where there are substantial grounds for believing that he would be in danger of 

being subjected to torture.”937 

The United Kingdom government argued in its periodic report that:  

“The Government cannot ‘expel’ ‘return’ or ‘extradite’ from territory other than UK 

territory. The Government does not consider that the terms ‘expel’ ‘return’ or 

‘extradite’ apply to overseas military operations and associated activities.”938  

The government has argued that since many of the individuals being transferred to 

the Afghan government are being held by UK forces in Afghanistan, such a transfer 

would not constitute their removal to a territory where they would be at a real risk of 

being subject to torture as they are already present on such territory. The United 

Kingdom has, however, declared a moratorium on the transfer of detainees to the 

Afghan authorities. This suspension remains in force but the government has not 

been specific as to how long this will remain the case.939   

   While this may be a valid reading of the wording of Article 3, it is an interpretation 

which goes against the very purpose of the Convention: the universal prohibition of 

torture. The Convention was intended to protect all persons form being tortured, or 

being placed at risk of torture, by State officials. It cannot be consistent with this aim 

to suggest that the Convention only protects those living under an established 

government. Indeed, it is often those living in situations of conflict that are at the 

greatest risk of torture and are most in need of the protection offered by Article 3 in 

order to prevent their transfer to the custody of potential torturers. Even if one takes 

the view that Article 3 cannot, given its wording, apply to the transfer of detainees in 
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Iraq, Afghanistan or other areas of conflict, a government committed to the aim of the 

prevention of torture may choose not to assert this and to apply the provisions of the 

Convention to these detainees in any event. UK public officials operating in 

Afghanistan or Iraq have just as much control over many of the individuals who they 

come across as they would in the UK and are just as capable of putting them at risk 

of ill-treatment. It is difficult, therefore, to argue that the same level of protection 

should not apply. 

  This does not, however, address the possibility of abuses being committed by UK 

forces. British troops and civilians under service discipline are subject to English and 

Welsh criminal law wherever in the world they serve.940 This means that the offense 

of torture provided for under Section 134 of the Criminal Justice Act 1988 will still be 

applicable as will other offences which may cover conduct amounting to cruel, 

inhuman or degrading treatment or punishment, such as assault, actual bodily harm, 

false imprisonment or wounding. While this is positive and the criminalisation of ill-

treatment is a key component of its prevention, it is not by itself sufficient to ensure 

that ill-treatment cannot take place. 

   The Committee Against Torture also noted with concern the sentence given to 

Corporal Donald Payne for his role in the death of Baha Mousa, one of the victims in 

the al-Skeini case. It was noted that Mousa’s body had sustained a total of 93 injuries 

including a broken nose and fractured ribs and that Corporal Payne was sentenced 

only to one year in prison.941 Committee members argued that such a sentence 

cannot be commensurate to the grave nature of the abuse and would not, therefore, 

conform to Article 4 of the Torture Convention. Fortunately, cases such as this are 

rare but if this sentence is typical of how military personnel who abuse detainees are 
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likely to be dealt with then this would raise concerns about the level of compliance of 

the military justice system with the Convention. It is also doubtful as to whether such 

a sentence can be described as an effective deterrent. The United Kingdom’s 

delegation answered that they were unable to comment on the appropriateness or 

otherwise of any individual sentence but quoted from the judge’s sentencing remarks 

which cited a total failure of the chain of command as a reason behind these 

abuses.942 Even if it were accepted that this mitigates Corporal Payne’s culpability, a 

failure in command structure allowing this kind of activity to take place cannot be 

consistent with the aim of the prevention of torture. It can be hoped that the British 

authorities will learn from this event and provide for more oversight in the military 

command structures in the future in order to foster a climate in which torture cannot 

take place and that any abuses which do occur are appropriately punished. It was 

also noted with concern that the Gibson inquiry into alleged abuse of detainees had 

been suspended.943 The UK delegation confirmed that this was pending an on-going 

police investigation but would not comment on how long this was likely to take. They 

confirmed their intention to publish as much of Gibson’s preliminary findings as 

possible but were unable to confirm when this would take place or how much would 

be published.944 

(x) Deepcut Barracks  

Most of the allegations of ill-treatment concerning the conduct of UK forces within 

Great Britain concern the mistreatment and poor training and supervision of young 

army recruits. The most extreme example of this in recent years has been the 

suicides of three such soldiers; Sean Benton, Cheryl James and Geoff Gray at the 

Deepcut barracks in Surrey in the mid-1990s. These deaths were blamed on the 
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nature of the training regime for younger recruits along with the imposition of 

prolonged solo guard duties which ran the risk of leaving them feeling isolated as well 

as their easy access to weapons. The resulting review by Nicholas Blake QC945 

resulted in a total of 34 recommendations. While no reference is made in the report 

to the Torture Convention or to the jurisprudence of the Committee Against Torture, 

many of these recommendations are strikingly similar to those frequently issued by 

the Committee, especially in the areas of oversight and prevention. 

  The report found in two of the cases that there was no evidence suggesting that 

bullying or sexual harassment had led to the suicides and that while it was possible 

that bullying or excessive disciplinary measures including the imposition of extra 

guard duties may have contributed to the suicide of Sean Benton, it could not be 

confirmed that this had been the case. This, in itself, suggests the existence of 

problems within the training regime. Even in the event than none of these recruits 

had been subjected to any bullying or harassment, a comprehensive system for the 

prevention of ill-treatment would require a system of oversight and record keeping 

that would allow any subsequent review to determine with certainty that no such 

actions had taken place. The introduction of greater oversight into the processes 

governing the training and management of these recruits would create a situation in 

which it would be significantly more difficult for abuses to occur.  

   It was noted in the United Kingdom’s fifth periodic report to the Torture Committee 

that “[t]he Armed Forces do not deny that problems such as bullying exist in the 

Armed Forces, just as they do in wider society.”946 Although this may well be the 

case, acceptance of such situation is likely to hinder any attempt at preventing 

bullying. 
                                                           
945

 ‘The Deepcut Review’ A review into the circumstances surrounding the deaths of four soldiers at 
Princess Royal Barracks, Deepcut between 1995 and 2002 at http://www.official-
documents.gov.uk/document/hc0506/hc07/0795/0795.pdf 
946

 Paragraph 105 



 254 

   While stopping short of recommending that those under the age of 18 be barred 

from enlisting in the army, the Blake review did recommend that particular care be 

taken in vetting and training such recruits947 and that they should be afforded the 

automatic right of discharge if they are unhappy in their career.948 It is also 

recommended that instructors dealing with these soldiers should be thoroughly 

vetted for their suitability to work with young people.949 These steps, if followed, may 

prove key to the prevention of the abuse of young army recruits and the review has 

made similar recommendations concerning oversight. It is encouraging that it was 

suggested that the failure to report any evidence of bullying or ill-treatment should 

always result in disciplinary action950 and that there should be a procedure to refer 

such complaints to the Royal Military Police.951 Blake also recommended greater 

supervision of guard duties952 during which many of the suicides had occurred.  

  These are all positive steps which may help to prevent a repeat of these tragic 

incidents but the review concluded that there would be no need for a full public 

inquiry into the events.953 This is a concern as, while regulations can be brought into 

place to prevent the commission of torture or ill-treatment, these can be bypassed by 

public officials whose actions are not monitored. It is only with full public scrutiny and 

awareness of this on the part of such officials that these abuses can be prevented 

from occurring. It is true that inquiries present considerable financial and logistical 

difficulties, especially in the military where it may not be operationally expedient to 

reveal all areas of officials’ activity and that they are not immune from being 

frustrated by uncooperative officials but a closed environment allows for abuses to 
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take place and then to be covered up so it is possible to conclude that at least some 

level of scrutiny is necessary. 

(xi)Conclusion 

While it is encouraging that the commission of torture and other ill-treatment by the 

police and the military is comprehensively outlawed wherever in the world such 

officials may be serving, this by itself is not sufficient to ensure the prevention of 

torture. It is to be noted with some concern that the UK continues only to recognise a 

limited level of application of the Torture Convention and the European Convention 

on Human Rights to the operations of its military personnel serving abroad. These 

instruments, and particularly the prohibition of torture which they contain, are 

intended to provide a basis level of protection to all persons from abuses by 

government officials. It is encouraging that much of the regulation of the police 

contained in PACE and the associate codes of practice is aimed at providing 

oversight and safeguarding against the commission of torture, despite some of the 

failings in this regime, and that many of the recommendations of the Blake review 

and Macpherson inquiry seem to share this purpose despite their mixed results. One 

of the most significant components of any preventive mechanism, however, is public 

oversight and the reluctance of the UK authorities to hold public inquiries into abuses, 

however difficult, prolonged and expensive these may be, risks jeopardising the 

progress which is being made. It is when officials operate in secret that they are able 

to commit abuses without the risk of being held accountable and where they are 

aware of public oversight of their activities much of the motivation to do this 

disappears.  
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Chapter 8 

The Role of the Secretary of State for the Home Department in the Prevention 

of Torture 

This section will seek to examine the role of the Secretary of State for the Home 

Department in the fulfilment of the United Kingdom’s obligations under the United 

Nations Convention Against Torture. It will examine some of the executive powers of 

the Secretary of State and the relevance of these to the Convention as well as 

exploring the compatibility of the political nature of the office with the aim of the 

prevention of torture and assessing how the role and its associated powers have 

developed in recent years. 

(i) Life Imprisonment 

Under section 61 of the Criminal Justice Act 1967, the Secretary of State for the 

Home Department was given the authority to determine the minimum tariff period, 

that is to say the minimum amount of time that must be served in prison, for those 

criminals sentenced to mandatory terms of life imprisonment, including under section 

1(1) of the Murder (Abolition of the Death Penalty) Act 1965, although this power had 

already existed in various forms related to the commuting of sentences since prior to 

the passage of the Homicide Act 1957. Despite the role of judges in sentencing and 

the involvement of experts in the activities of the Parole Board, the Secretary of 

State, who is not necessarily legally trained and who is appointed by the Prime 

Minister in a political capacity, maintained the final authority over these important 

decisions until 2003. As former Secretary of State Merlyn Rees noted in 1978: 

“Final decisions on all matters relating to the release of life sentence prisoners rest 

with the Home Secretary of the day. He is not bound to accept a recommendation 
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by the joint committee. Nor is he bound to accept a recommendation by the Parole 

Board that a prisoner should be released. I cannot bind my successors...”954 

The compatibility or otherwise of the political nature of the office of the Secretary of 

State with what is in many ways a judicial decision of how long a criminal should 

serve in prison has the potential to raise issues for the United Kingdom’s compliance 

with its obligations under the Torture Convention as it creates the obvious risk of 

these decisions being taken with limited regard for the public safety or the rights of 

those involved in order to satisfy public opinion which may demand the exposure of 

certain notorious criminals to treatment which may fall under  the definition of torture 

as set out in Article 1 of the Convention, or at least be described as cruel, inhuman or 

degrading treatment or punishment. This risk became evident as early as 1983 when 

a subsequent Secretary of State, Leon Brittan set out his policy on the determination 

of such tariff periods. He expressed alarm at “...the general public concern about the 

increase in violent crime and the growing criticism of the gap between the length of 

sentences passed and the length of sentences actually served in certain cases,”955 

He went on, as discussed in the previous section to introduce the concept of the tariff 

period with a first review three years before its expiry or after 20 years if this was 

sooner.  

   This statement would later be described by Lord Mustill in R v Secretary of State for 

the Home Department ex p. Doody as reflecting the “pressure of public opinion,”956 

indeed the statement makes frequent references to the concerns of the public but 

little if any to the rights of these individuals or their victims. Here the fear appears to 

have been of a negative reaction from the general public rather than of any injustice 
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occurring. As discussed in the previous section, this has been a common theme in 

the political debates surrounding human rights and the criminal justice system. 

During discussion of the Human Rights Act 1998 Gordon Prentice MP asked the 

Secretary of State: 

 “Do prisoners have any rights under the European Convention? In particular, does 

Myra Hindley have any way of challenging my right hon. Friend’s decision to keep 

her in prison until she dies, while other people convicted of heinous, revolting and 

repulsive crimes may be released early?”957 

The issue of public opinion and the desire to see justice done was discussed further 

in Doody. Lord Mustill stated that the original purpose of the requirement of 

consultation with the sentencing judges has been to avoid excessive leniency on the 

part of the Secretary of State but that the requirement had been preserved to allow 

the Secretary to prevent excessive leniency on the part of the judiciary.958  This 

would seem to underline the danger of allowing an elected official to overrule judges 

in the context of sentencing and it is interesting to note that it is not even considered 

that a requirement of consultation between the two branches of government may 

have been able to provide safeguards for detainees. 

    Leaving aside this obvious concern about the difficulties inherent in the nature of 

this kind of system for the determination of life sentences, a number of challenges 

were also made to the way in which it was carried out. A significant example of this 

can be seen in the case of Doody959which concerned the failure of the Home 

Secretary to inform such prisoners of their tariff dates and the reasons for these. 

While a sentence of life imprisonment may seem to be a relatively clear concept, 

what is likely to matter to a detained person and to their family is the date at which 
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they may be released into the community. The policy of successive Home 

Secretaries not to inform them of this may be argued to amount to the imposition of 

indefinite detention which itself may amount to the severe pain or suffering described 

in Article 1 of the Torture Convention. This is why the secrecy surrounding the role of 

the Home Secretary may be relevant, as Lord Mustill put it: 

“...although everyone knows what the words do not mean, nobody knows what they 

do mean since the duration of the prisoner’s detention depends on a series of 

recommendations to, and executive decisions by, the Home Secretary, some made 

at an early stage and others much later, none of which can be accurately forecast 

at the time when the offender is sent to prison.”960 

Lord Mustill argued that the imposition of a tariff period followed by the release of the 

prisoner when this appeared safe was“...fair, practical in operation and easy to 

comprehend”961 in the context of a discretionary life sentence but that: 

“The same cannot I believe be said of the situation created by the ministerial 

decision, some 10 years ago, to import the concept of a penal element into the 

theory and practice governing the release on licence of prisoners serving 

mandatory life sentences for murder.”962  

This was a reference to the statement of Leon Brittan discussed above. In the case 

of Doody, each of the prisoners in question had been able to determine their tariff 

date owing to Brittan’s policy of reviewing detention three years prior to the expiry of 

the tariff period. As a subsequent Home Secretary, Michael Howard stated in 1993: 

“At present, a prisoner is not told the contents of the judicial recommendation, nor 

the length of the period which the Secretary of State has determined to be the 
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minimum necessary to satisfy the requirements of retribution and deterrence. 

However, where the period so determined is less than 20 years, the prisoner can 

deduce its length by adding three years to the date which he is given for his first 

review; and where it is 20 years, he can deduce its length from the terms of the 

notice informing him that his first review will take place 17 years after sentence. But 

where the period is more than 20 years, the prisoner is not able to establish its total 

length.”963 

This raises two separate issues, that of the reasons for the decision and the question 

of those serving minimum terms of more than 20 years who were left with no idea of 

how long they were to remain in prison. Only the first of these was considered in 

Doody as all of the tariffs in question were less than 20 years and, therefore, known 

to the prisoners. The issue of the Home Secretary’s reasoning remains important, 

however, with those subject to these sentences keen to know this as Lord Mustill put 

it: 

“partly from an obvious human desire to be told the reason for a decision so gravely 

affecting his future, and partly because he hopes that once the information is 

obtained he may be able to point out errors of fact or reasoning and thereby 

persuade the Secretary of State to change his mine, or if he fails in this to challenge 

the decision in the courts.”964 

The Secretary of State was, therefore, forced to reveal the reasons for the decisions 

to set these tariff dates. This judgement was also relevant to those serving minimum 

tariff periods of more than 20 years as it required the Home Secretary to inform them 

of the reasons for these tariffs and, therefore, of the tariff date itself. In the context of 

indefinite detention as ill treatment, it can be argued that this is worse in the case of 
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prisoners serving very long sentences as these individuals are, by reason of their 

crimes, at greater risk of being subject to a ‘whole life tariff’ and are likely to be aware 

of this. The non-disclosure of the tariff date is likely, therefore, to prove still more 

distressing for them. An example of this can be observed in the case of R v Secretary 

of State for the Home Department Ex p. Hindley965 which concerned a notorious child 

killer sentenced to life imprisonment in 1966. Here correspondence between various 

Secretaries of State and Lord Lane CJ had resulted in a consistent judicial 

recommendation that she should serve a minimum period of 25 years. When the 

case was considered by the Parole Board and Secretary of State in 1985 pursuant to 

Brittan’s policy of 1983, a minimum tariff period of 30 years was set. This was 

increased in 1990 to a ‘whole life tariff’ meaning that Hindley would die in prison. She 

was not informed of any of these decisions until 15th December 1994 when a letter 

was sent pursuant to the judgment in Doody. There is little evidence of any 

widespread belief that the Torture Convention prohibits very long sentences of 

imprisonment or even, in extreme cases such as this, ‘whole life tariffs.’ Indeed, the 

preventive requirements of Article 2 of the Convention may be read as requiring 

States Parties to imprison very dangerous individuals such as Hindley for prolonged 

periods in order to prevent them from inflicting conduct amounting to torture on 

innocent people. There cannot, however, be any justification for secrecy surrounding 

the determination of such sentences. The uncertainty which this created had the 

potential to cause distress not only to the prisoner in question but also to the families 

of their victims. This kind of uncertainty has also, in the past, been criticised by 

international monitoring bodies.966  While a very extreme punishment, such as that 

described, will not necessarily violate the Convention, it should certainly not be any 
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more severe than is necessary to achieve its objectives, including the prevention of 

torture, if it is not to be considered cruel, inhuman or degrading and it is difficult to 

argue that the addition of this kind of uncertainty for all involved into the process can 

be described as being in any way necessary to the administration of justice.  

Another issue arising from the political nature of the office of the Secretary of State is 

the regular replacement of the office holder following general elections or cabinet 

reshuffles. The difficulties which this can create are, again, demonstrated by the 

Hindley case in which the judgement of the divisional court967 included quotations 

from the comments of no fewer than six Secretaries of State, on both the issue of 

sentencing and the specific case, from Merlyn Rees in 1978 to Jack Straw in 1997. In 

this case the view of the successive office holders was largely consistent, with the 

exception of the increase to the tariff in 1990. However, had this not been the case, 

there would be scope for a decision of such great importance to the individual 

concerned and the families of their victims to become a political device. Michael 

Howard last confirmed Hindley’s tariff on 3rd February 1997 but following a change of 

government in May of that year, it became necessary for his successor Jack Straw to 

affirm his position on 10th November. Any politicisation of conduct which has the 

potential to result in the severe pain or suffering described in Article 1 of the Torture 

Convention would run the risk of this pain or suffering being inflicted in an arbitrary 

manner with the potential for individuals to be subjected to grave suffering for the 

convenience of a government or to assist them in the retention of power. 

   While it was held in Hindley that the successive Secretaries of state had not acted 

unlawfully in deciding her tariff period, the right of the Secretary of State to impose 

minimum tariffs was removed by section 269 of the Criminal Justice Act 2003 which 

requires the trial judge to set a minimum term which must be communicated to the 
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prisoner. While this may leave some room for inconsistency, it removes many of the 

issues discussed above relating to impartiality and transparency and allows for a 

system which may, for these reasons, be more conducive to the prevention of torture. 

As considered below, this may also be part of a pattern of the transfer of these 

functions from the politically appointed Secretary of State to politically independent 

judges.  

(ii) Extradition Proceedings 

Under sections 93 to 102 of the Extradition Act 2003, the Secretary of State must 

sign off on various extraditions from the United Kingdom. The role of the Secretary of 

State here raises similar issues to those described above. Firstly, the office holder 

does not necessarily have any legal training or detailed knowledge of international 

human rights standards, although they do receive legal advice, and this may risk the 

extradition of an individual to a State where abuses may occur which would be 

contrary to Article 3 of the Torture Convention. Secondly the Secretary is an elected 

official and will always, therefore, be conscious of public opinion and may be too 

quick to agree to the extradition of individuals seen as dangerous or otherwise 

undesirable without a full consideration of the risks. There may also be pressure on 

the Secretary of State to appear tough generally and to achieve a high number of 

deportations or extraditions regardless of the risks to those involved. While the 

Secretary receives extensive legal advice, they will make these decisions as a 

political figure and will be subject to these risks. 

   In some cases, however, the political nature of the office of the Secretary of State 

may be advantageous in ensuring that the United Kingdom meets its obligations 

under the Convention as, where the public are sympathetic to situation faced by 

those at risk of extradition, they may be able to exert pressure on the Secretary to 
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block such an extradition. Indeed, it is possible for the Secretary to prevent an 

extradition from taking place even where it has been approved by the courts. This 

final check may be welcomed as having the potential to prevent breaches of Article 3 

even if the political nature of the office means that the power may not be exercised 

uniformly although this means that human rights issues must be considered by the 

courts before the question reaches the Secretary of State. This can be illustrated with 

reference to the case of Gary McKinnon who, in October 2012, was due to be 

extradited to the United States of America on computer  hacking charges where he 

would have faced up to 60 years in prison in extremely difficult conditions968 despite 

suffering from Asperger’s Syndrome. Secretary of State Theresa May explained her 

decision with reference to ‘human rights’ but was not more specific as to which rights 

or which Conventions were considered beyond saying that she had taken extensive 

legal advice.969  No specific reference is made to the conditions in American prisons 

but Mrs May stated that: 

“After careful consideration of all of the relevant material, I have concluded 

that Mr McKinnon’s extradition would give rise to such a high risk of him 

ending his life that a decision to extradite him would be incompatible with Mr 

McKinnon’s human rights.” 

It is not clear whether the view was taken that putting a person in conditions in which 

they are likely to become so distressed that they may take their own life would violate 

the prohibition of torture or whether the case was only considered with reference to 

the right to life under, for example, Article 2 of the European Convention on Human 

Rights. As discussed below in chapter 9 an analysis focusing on the European 

Convention would be more typical of the political discourse in this area, especially 
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since the passage of the Human Rights Act 1998. Much of Mrs May’s statement is 

very clearly political in character: 

“Extradition is a vital tool. In a world in which criminals and crimes can easily 

cross borders, it is vital to the interests of justice and public protection that 

criminals cannot avoid justice simply by sheltering behind a border, but 

concerns about the working of our extradition law have grown over recent 

years. There has been public concern about the extradition regime operating 

in the European Union, about the European arrest warrant, and about the 

extradition arrangements outside the EU, principally with the United States.”970 

The interests of criminal justice are, as has been described below in section 9, often 

referred to in the defence of measures which may risk violating human rights 

provisions. The reference to public opinion in this context is concerning as decisions 

on such matters should be made purely on a legal basis to ensure that they are fully 

compatible with the provisions of international Conventions including the prohibition 

of torture. While in some cases, such as that of McKinnon, it may be possible that 

considering public opinion may better protect the human right of those involved than 

following the somewhat mechanical processes of extradition procedure, this is 

unlikely to always be the case. As will be noted below in chapter 9,  concerns were 

raised in Parliament in the context of the extradition of the ‘NatWest Three’ that these 

individuals had received a much higher level of public support than other suspects 

facing extradition to the United States for offences carrying comparable or even 

greater penalties. The NatWest case was specifically contrasted with that of 

suspected Islamic extremists such as Babar Ahmad.971 In these cases, far from 

receiving public sympathy, pressure was put on the government to ensure that these 
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individuals were removed from the United Kingdom as soon as possible. Theresa 

May indeed referred to the extradition of Abu Hamza in support of the extradition 

arrangements.   

   While a high level of deference to public opinion may serve to safeguard the rights 

of some individuals facing extradition and in extreme cases may assist in the 

prevention of torture, public opinion cannot be relied upon to be uniform. Where the 

Secretary of State, whose future career depends on public approval, considers these 

factors rather than the law, there is a risk that the provisions of Article 3 of the Torture 

Convention will be applied unequally with individuals belonging to particular ethnic or 

religious groups, or those accused of particular crimes most at risk of being 

extradited to States where they may face torture. This situation would be contrary to 

international law not only as the prohibition of torture and associated non-refoulment 

provisions are absolute allowing for no exceptions but also because the prohibition 

cannot be applied in a discriminatory manner. Article 1 of the Torture Convention 

includes pain or suffering inflicted “…for any reason based on discrimination of any 

kind”972 in the now widely accepted definition of torture. Article 14 of the European 

Convention also prohibits discrimination in the application of the other Convention 

rights including the Article 3 prohibition of torture and cruel, inhuman or degrading 

treatment. 

   The Secretary of State sought to get around the issues raised by the political 

nature of her role by reference to the report of Sir Scott Baker, an independent 

former judge, into the United Kingdom’s extradition arrangements.973 Here, May 

noted the conclusion that there was no significant imbalance between the ‘probable 

cause’ and ‘reasonable suspicion’ tests required for the extradition of suspects from 
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the United States and the United Kingdom respectively.974 The perception of an 

imbalance here had provoked significant Parliamentary anger during the debate on 

the ‘NatWest Three.’975 Citing this conclusion, May announced her decision not to 

reintroduce the requirement of a prima facie case where this does not currently 

exist.976 This seems to have been driven by a desire to avoid delay, however, rather 

than any other consideration of human rights issues. 

   Delays are also a major issue in determining the compatibility of extradition 

proceedings with the prevention of torture. As Mr McKinnon’s MP David Burrowes put 

it: 

“I warmly congratulate the Home Secretary on saving the life of my constituent, 

Gary McKinnon, today… Today is a victory for compassion and the keeping of pre-

election promises. May we make another promise that after the reforms announced 

today, a vulnerable UK citizen will never again have to endure then years of mental 

torture, as Gary McKinnon did, and that the British principles of justice and fair play 

will return to extradition?”  

While the reference to torture appears to draw on the ordinary meaning of the word, it 

is important to note that severe pain or suffering, whether physical or mental is a key 

component of the definition of torture set out in Article 1 of the United Nation Torture 

Convention and the protracted nature of this process which also lasted for a number 

of years in the case of Abu Hamza, noted above, has the potential to cause extreme 

distress to the individuals concerned and to their families. 

    Mrs May did make a number of general comments on human rights issues which 

are consistent with the jurisprudence of the Torture Committee. Reference is made to 
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the long periods of pre-trial detention suffered by some individuals extradited 

pursuant to the European arrest warrant and it is noted that the lack of transparency 

in the extradition arrangements with the US means that it has not been seen to be 

fair.977 There is, however, little suggestion of any reform to combat this beyond the 

implementation of a forum bar in situations where the alleged crime is also triable in 

the United Kingdom and the promise of discussions with other EU Member States 

regarding the reform of the European arrest warrant.978 Possibly the most significant 

announcement made by the Secretary of State was that: 

“I also agree with the Baker review’s recommendation that the breadth of the 

Home secretary’s involvement in extradition cases should be reduced. Matters 

such as representations on human rights grounds should, in future, be 

considered by the High Court rather than the Home Secretary. This change, 

which will significantly reduce delays in certain cases, will require primary 

legislation.”979 

This is encouraging as the passage of such legislation would remove many of the 

problems described above which risk giving rise to violations of the prohibition of 

torture. Judges are not elected and may, therefore, be less likely to be swayed by 

public opinion where this demands the removal of individuals seen as undesirable 

regardless of the risks they may face or where it calls for members of some groups to 

be spared where others, facing comparable risks, are to be extradited. It must, 

however, be noted that judges at the High court will apply domestic law and not the 

international Conventions which codify the prohibition of torture. Here, again, it is the 

Human Rights Act 1998 which can provide protection against breaches of the United 

Kingdom’s non-refoulment obligations. By compelling the courts to act in a manner 
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consistent with the Convention rights including the Article 3 prohibition of torture and 

to have regard for the jurisprudence of the Strasbourg court in their decision making, 

this Act has the potential to prevent individuals from being removed to States where 

they are at risk of treatment which would violate the Torture Convention or Article 3 of 

the European Convention. It is, however, important, to ensure clarity as to the scope 

of Article 3 of the European Convention as it is this, and not the Torture Convention 

which is used in the application of the Human Rights Act. It has been questioned 

whether Article 3 would apply to cases such as McKinnon with former Secretary of 

State Alan Johnson noting that “Lord Justice Burnton said in the High Court in July 

2009 that Gary McKinnon’s case did “not even approach Article 3 severity”… She 

made a decision today that is in her party’s best interest; it is not in the best interests 

of the country.”980 This statement is a cause for concern. Firstly, any ambiguity as to 

what may or may not result in a violation of Article 3 is likely to result in inconsistent 

application of the European Convention by the courts which, in turn, may result in the 

transfer of suspects to States where they may be at risk of torture or other cruel, 

inhuman or degrading treatment. If, however, Mr Johnson and Burnton LJ are correct 

to argue that a case such as that of Gary McKinnon does not approach Article 3 

severity, then it must be questioned whether the European Convention and the 

Human Rights Act indeed provide sufficient protection to fulfil the United Kingdom’s 

obligations under the Torture Convention. This is especially relevant in light of the 

Torture Committee’s most recent Concluding Observations and Recommendations 

on the United States.981 In view of these, it appears difficult to justify the view that the 

McKinnon case would not engage Article 3 and may lead to questions about the 

usefulness of this provision if this was indeed the case. 
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(iii) Conclusion 

The Secretary of State for the Home Department has, in the past exercised 

significant executive powers over issues of considerable importance to the United 

Kingdom’s compliance with its obligations under the United Nations Torture 

Convention. The determination of tariff dates for prisoners sentenced to life 

imprisonment and the authorisation of extraditions being only two examples of this. 

The role of the Secretary of State in these processes raises a number of issues the 

most obvious of these being that the political nature of their office inevitably creates a 

risk that the Secretary will be more concerned about public opinion and the impact of 

their decisions on their approval ratings than the facts of the particular case or the 

legal advice which they receive. This danger can be seen in the Parliamentary 

comments of successive Secretaries of State at least since the passage of the 

Criminal Justice Act 1967 which make frequent reference to the concerns of the 

general public and often discuss human rights concerns in far less detail. This 

creates a risk of the harsh or uneven exercise of these powers. Similar concerns 

have existed regarding the secrecy that often surrounded these functions of the 

Home Office. The United Nations Committee Against Torture has frequently cited 

oversight as a key component in the prevention of torture982 but it was frequently 

impossible to examine the decisions of the Secretary of State in order to determine 

how they were made and whether any errors had occurred. This also left those who 

were the subjects of these decisions in a state of uncertainty as to their future, 

something which itself may amount to ill-treatment. This appears to some extent to 

have been remedied with the introduction of greater transparency into these 

processes and the steady transfer of many of these functions to the judiciary. This is 
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to be encouraged as it removes many of the barriers to compliance with the Torture 

Convention but the courts must be clear as to what tests they must use. Judges are 

bound by the Human Rights Act 1998 to act in accordance with the rights set out in 

the European Convention on Human Rights, including Article 3 which prohibits 

torture. There has, however, been some debate both in the Parliament and in the 

courts as to the scope of this provision and unless judges are clear on this issue 

there will remain scope for breaches of the Torture Convention to occur. 
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Chapter 9 

The Role of the Legislature in the Prevention of Torture 

This section will seek to examine the role played by Parliament in upholding the 

United Kingdom’s obligations under the United Nations Convention Against Torture 

and other Cruel, Inhuman or Degrading Treatment or Punishment 1984983 and in 

preventing the commission of torture and ill-treatment. It will examine the weight 

given in Parliamentary debate to the international law prohibition of torture, with 

particular reference to the United Kingdom’s treaty obligations and the various 

instruments expressing this as well as to the issue of torture more generally and the 

effect the practice has on its victims. It will also consider the consistency of the 

conduct of Parliamentary business with the overall aim of the prevention of torture.  

(i)Life Imprisonment and Prolonged Detention 

The courts in the case of Myra Hindley,984 made reference to a statement made to 

the House of Commons on 30th November 1983, shortly before the adoption of the 

UN Convention Against Torture in 1984, by then Secretary of State for the Home 

Department Leon Brittan concerning the granting of parole to violent criminals and 

drug traffickers.985 This provides some insight into the view taken by lawmakers prior 

to that Convention of the potential damage this sort of treatment may inflict. While 

much of the Statement focuses on the needs of society that such offenders should be 

appropriately punished and on “...the general public concern about the increase in 

violent crime and the growing criticism of the gap between the length of sentences 

passed and the length of sentences actually served in certain cases,”986 it goes on to 

make some interesting observations concerning those sentenced to life 
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imprisonment.  It is suggested that the continued detention of such an individual 

should be examined as early as three years prior to the date at which they will have 

served a sentence sufficient to discharge the requirements of ‘retribution and 

deterrence.’ This appears primarily to be for the purpose of aiding the transition of the 

detainee from the prison environment to that of the outside world after a long period 

of incarceration, usually by way of an open prison. It would also represent good 

practice in other ways, including the avoidance of the continued and potentially open-

ended detention of persons who have already served a period of time sufficient to 

satisfy the requirements of retribution and deterrence while their cases are examined 

by the parole board and the Secretary of State and they are prepared for release. It 

was a situation very similar to this which would prompt criticism of the United 

Kingdom by the Council of Europe’s Committee for the Prevention of Torture in 

2008987 concerning the plight of those who had been sentenced to indeterminate 

prison sentences under the Criminal Justice Act 2003. These individuals would be 

required to serve a specified minimum term for their particular offence but would then 

remain detained, potentially indefinitely, until they were able to demonstrate that they 

were no longer a threat to the public. The Committee for the Prevention of Torture 

noted that this was frequently done through the completion of certain courses offered 

by HM Prison Service. It also noted, however, that some of these courses were 

offered only by some prisons with some prisoners being detained for long periods 

after the completion of their minimum sentence waiting to be transferred to a prison 

which offered the appropriate courses allowing them to demonstrate that they no 

longer posed a risk. In the absence of a definite transfer date this could constitute 

open-ended and potentially indefinite detention, sometimes listed in prison records as 
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99 years,988 which could prove extremely distressing and traumatic for those subject 

to this regime. The issue of indeterminate sentences which were abolished in 2012 

will be considered further in the next section but it is encouraging that the planned 

and phased release of long-term prisoners was being considered by lawmakers as 

early as 1983 given the subsequent developments described in section (b) of the 

jurisprudence of the European Court of Human Rights and the Committee Against 

Torture as to the potential for such lengthy sentences to violate the prohibition. Here, 

however, the discussion did refer in any way to any clear prohibition of ill-treatment or 

to any specific legal provisions. The issue seems to have been addressed in 

isolation. 

   Another area in which the issue of indefinite detention has arisen is Part IV of the 

Anti-terrorism, Crime and Security Act 2001 which allowed for the detention without 

trial or time limit of foreign nationals certified by the Home Secretary as being 

suspected of involvement in international terrorism where the nature of the evidence 

against them would render any trial prejudicial to national security and international 

human rights standards including the non-refoulment provisions of Article 3 of the 

European Convention on Human Rights and Article 3 of the UN Convention Against 

Torture made it impossible to deport them. The Parliamentary discussion of the 

compatibility of these measures with human rights standards focused on Article 5 of 

the European Convention which protects the right to liberty, although the UN 

Committee Against Torture would subsequently question the United Kingdom 

government on these provision under its Convention which corresponds more closely 

to Article 3 of the European Convention. 989 Here, once again, it is the Human Rights 

Act which appears to be the focus of the debate on conformity with legal standards 
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rather than any international instrument. It is interesting, however, to note that the 

implication of the discussions is that the Act is seen not so much as a necessary 

safeguard to protect the public from abuses by the government but as an obstacle to 

the protection of the public at large from the activities of a minority of individuals. In 

response to a statement by the then Secretary of State for the Home Department 

David Blunkett on 15 October 2001,990 the then Shadow Home Secretary Oliver 

Letwin suggested that the judgement in Chahal v United Kingdom991 and the Human 

Rights Act together rendered the deportation of such individuals “...a serious 

legislative problem”992 and, rather than engaging with the requirements of the 

European Convention, asked Mr Blunkett to “...confirm the view taken by his 

predecessor that Parliament can legislate to alter the effect of the Human Rights 

Act.”993 In reference to the proposed detention provisions the debate has focused 

more on the question of whether these could be brought within the scope of the 1998 

Act than that of whether they are truly consistent with the European Convention. With 

regard to removals, Liberal Democrat MP Simon Hughes did raise questions relating 

to the consistency of any proposed measures with the 1951 Convention Relating to 

the Status of Refugees,994 suggesting at least some engagement by 

Parliamentarians with international human rights standards even in the most pressing 

circumstances. The detention provisions of the 2001 Act were questioned by the 

Committee Against Torture in their examination of the United Kingdom’s periodic 

report in 2004 at which the delegation sought to defend the policy as a safeguard 

against the breach of the non-refoulment provisions of Article 3 of the Convention.995 

In December of that year, however, the House of Lords would find in A v Secretary of 
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State for the Home Department996 that the measures were, in fact, incompatible with 

Articles 5 and 14 of the European Convention. This would suggest a higher level of 

protection being offered by the judiciary than the executive or legislature. This may 

have to do with the fact that the courts lack the inherently political character of the 

other organs of government. If this is the case it would raise serious concerns for the 

overall aim of the prevention of torture as the courts will usually become involved 

only when an act potentially violating the prohibition has already occurred. Section 

4(1) of the Human Rights Act 1998 only allows legislation to be declared 

incompatible with Convention rights once it is encountered in active proceedings, it 

cannot be used merely to challenge legislation. An effective preventive approach 

would, therefore, require full engagement by the political organs of government with 

their obligations under the Human Rights Act in the passage of legislation to ensure 

that laws are not created which would potentially allow abuses to take place. 

(ii)Police and Criminal Evidence Act 

As discussed at length in section b(x) in the context of the approach taken by the 

courts to the prevention of torture in police custody, the venue in which the practice 

remains at its most widespread globally, the vast majority of the safeguards that exist 

in UK law are provided for by the Police and Criminal Evidence Act 1984. This Act 

was passed immediately prior to the adoption in December 1984 of the United 

Nations Convention Against Torture so the Parliamentary debate surrounding the Act 

made no reference to the Convention or the jurisprudence of the Committee who 

have subsequently focused much of their time on the consideration of the issues 

dealt with by PACE.997 
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While Parliament did not have the work of the Committee Against Torture at its 

disposal in debating the Bill, the fundamental procedural safeguards provided for by 

PACE broadly mirror those later advocated by the Committee. This would suggest 

that Parliament, albeit with the somewhat limited guidance and best practice 

examples available at the time, was focused, at least to some extent, on the 

prevention of acts of torture and ill-treatment at the hands of the police and sought to 

achieve this aim in what would later be viewed at the most effective manner.  A large 

proportion of the debate focused on specific incidents and particular issues which 

bear a striking resemblance to those often addressed by the Committee during its 

examination of States’ periodic reports. One major area of concern was evidence that 

police forces, in particular the Metropolitan Police and the Royal Ulster Constabulary 

were committing abuses targeted at specific ethnic and minority groups. This is 

something that remains of great concern to the Committee to this day with questions 

regularly being raised during the examination of State Party reports about the alleged 

victimisation of particular minority groups998 as well as specific incidents reported to it 

by non-governmental organisations, some of which causing the death of the victim 

with others resulting in the police officers responsible receiving minor non-custodial 

sentences and then potentially returning to duty.999 In 2004 the United Kingdom 

would be praised by the Committee for disbanding the Royal Ulster Constabulary and 

replacing it with a force more representative of the religious makeup of the  

community it was to serve. 

   The debate surrounding PACE focused on the mistreatment by police of members 

of the Caribbean community. In a debate on 29th October 1984, Sydney Bidwell MP 
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noted the significant underrepresentation of ethnic minorities in UK police forces as 

well as the need for greater education and training on immigration and the problems 

of discrimination for serving police officers,1000 something subsequently emphasised 

by the Committee not only in relation to the UK but generally.1001 Geoff Lawler MP 

also pointed to statistics suggesting that up to 54% of young people in the Caribbean 

community felt victimised by the police compared to 15% of young people 

generally.1002 Something attributed, in a large part, to the abusive exercise of stop 

and search powers. Some members argued that these arguments had the potential 

to damage confidence in the police force in a way which may prove detrimental to the 

public interest. Mr Eldon Smith noted research suggesting police officers were one of 

the professional groups most admired by the general public1003 and suggested that 

accusations of racism were an insult to police officers doing a good job in the 

community, something strongly contested by Mr Lawler. The Metropolitan Police 

were later condemned by the Macpherson report into the murder of Stephen 

Lawrence in 1993 as being ‘institutionally racist’1004with the Royal Ulster 

Constabulary being criticised by the UN Torture Committee for its involvement in 

sectarian abuses.1005 Despite some rejection of the allegations of racism, described 

by Nicholas Winterton MP as “nonsense,”1006 it is encouraging to note that the need 

for a representative police force to prevent abuses from occurring was being 

considered by Members of Parliament even prior to the adoption of the Torture 

Convention.  It should be noted, however that this was only in response to reports of 

such abuses actually taking place. It should also be noted that there is no reference 
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in this part of the debate to the European Convention on Human Rights, Article 14 of 

which would prohibit this kind of discrimination by the police. The only discussion of 

existing legal standards related to the Race Relations Act 1976.1007 This would 

underline the importance of the subsequent Human Rights Act 1998 in forcing 

Parliament to consider the compatibility of their legislation with the provisions of the 

European Convention, including Article 3 which prohibits torture and cruel, inhuman 

or degrading treatment.  

   In presenting the Bill to the House, Home Secretary Leon Brittan stated that “[t]he 

public are shocked, and rightly so, and hon. Members write to me, and again rightly 

so, when tragic incidents occur in police custody.”1008 While he argued that effective 

police work required extensive powers including ‘stop and search’ and the taking of 

intimate samples, he accepted that these powers needed to be limited and that 

safeguards are needed to prevent abuses: 

“Indeed, modern policing does not require a general extension of police powers, 

but rather their reform in light of modern society’s needs. It is crucial that stronger, 

better, clear safeguards are provided for the individual... Policing by nod, nudge 

and wink is unacceptable to the police and society alike.”1009 

There was also discussion of the limits to the safeguards of the Bill with Gerald 

Kaufman MP observing that “[t]he overwhelming majority of those detained without 

charge, and detained incommunicado will be innocent.”1010 This shows concern in 

Parliament as early as 1984 about the potentially damaging effects of 

incommunicado detention on suspects. It should, however, be noted that Mr Kaufman 

refers to innocent suspects. The subsequent jurisprudence of the Committee Against 
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Torture supports the view that incommunicado detention is not generally appropriate 

at all regardless of the guilt or otherwise of the suspect. There is argued to be a 

greatly increased risk of torture or ill-treatment in situations where an individual is 

under the total control of one or more public officials without any means of 

communicating with the outside world or explaining what is happening to them.1011  

   There was also concern at provisions allowing intimate searches to be conducted 

by persons other than a doctor, something described by Robert MacLennan MP as 

“profoundly repugnant.”1012 Mr MacLennan also expressed concern that “...the Bill 

does not back up the code of practice with any effective sanctions for its breach... 

The Bill would have been enormously strengthened had it included a provision to 

exclude from a criminal hearing evidence that was obtained either illegally or in 

violation of the code of practice.”1013 This also reflects subsequent concerns of the 

Committee Against Torture that climates of impunity may exist in police forces where, 

even where positive safeguards exist, these may be breached if there is no sanction 

to deter this and if suspects may be convicted even if evidence is wrongly 

obtained.1014 Among the most effective deterrents against torture would be a system 

whereby evidence could not be used against a suspect unless it was shown to be 

properly obtained. Police officers will be less likely to resort to torture if they are 

aware that in addition to any sanctions they may face, it would render the suspect’s 

conviction impossible. 

   In this connection, concern was also expressed at the prospect of detaining 

suspects for up to 96 hours without charge, although PACE provides, at least in 
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theory, for the detained person to have access to a solicitor and to inform someone 

of their arrest as soon as they arrive at the police station, as discussed in the 

previous section. 

   One of the primary justifications for the Bill was that it would serve to simplify the 

law, although some opposition MPs questioned whether this was in fact the case. 

This is encouraging as abuses may be less likely to occur where the general public 

are aware of their rights and both the perpetrator and the victim know that the act is 

illegal and may result in punishment. Attempts to clarify the law may, therefore, be of 

benefit to the overall aim of the prevention of torture.  

   It is possible to conclude, therefore, that although many issues relevant to the 

prohibition of torture were considered during these debates, these were discussed as 

specific issues often with reference to particular problems or specific incidents and 

usually in response to the occurrence of a violation. No consideration was given to 

the European Convention on Human rights which prohibits torture and inhuman or 

degrading treatment or punishment although existing domestic legislation such as the 

Race Relations Act 1976 was considered. This illustrates the importance of 

measures such as the Human Rights Act 1998 and the Criminal Justice Act 1988 to 

incorporate, as far as possible, international instruments into domestic law and to 

ensure that they are considered by Parliament. 

(iii)The Human Rights Act 1998  

One occasion where Parliamentarians paid more attention to the nature and content 

of international law provisions prohibiting the use of torture is during the progression 

of the Human Rights Act 1998 through Parliament. This is not surprising as this Act is 

unique in British law in the extent to which it makes the provisions of an international    

Convention directly applicable and requires public authorities, including courts and 
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Parliament itself, to have regard not only to the provisions of the European 

Convention on Human Rights but also the jurisprudence of the European Court of 

Human Rights in a large proportion of their activities. This differs from Sections 134 

and 135 of the Criminal Justice Act 1988 which seek to incorporate the United 

Nations Convention Against Torture into UK law by creating an offense that is at least 

broadly in line with the terms of the prohibition in Article 1 of that Convention but do 

not make it directly enforceable in itself in UK courts or policy-making.  

   As the Bill progressed through Parliament, a large number of questions were raised 

concerning the nature of the Convention’s requirements and the effect they may have 

on the British legal system. Many of the questions raised betrayed some level of 

anxiety as to the consequences of the proposed Bill both generally and specifically. 

Damien Green MP raised concerns that the incorporation of the European 

Convention rights could result in the politicisation of the judiciary.1015 He, together 

with Sir Brian Mawhinney pressed the then Home Secretary Jack Straw on a 

comment by the then Lord Chancellor that the Bill would create “’immense scope for 

political and philosophical disagreement’ between the House and the courts.”1016 Mr 

Straw was quick to reject these concerns arguing that the Bill provided for the 

maintenance a clear separation of powers and noting that courts would not be able to 

strike down Acts of Parliament.1017 Indeed, Section 6 of the Act provides that any 

declaration of incompatibility made by a court does not affect the continuing validity 

of the relevant legislation and will not be binding on the parties to the case in 

question. This may be read as demonstrating some concern in Parliament at the 

prospect of surrendering too much of their power to the international legal system, 

something also evident in another of Straw’s answers to this challenge, that the Bill 
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would represent an improvement as, quoting the shadow Lord Chancellor, “...it 

domesticates the powers of the institutions of the Convention with the result that our 

own judges are now making these decisions instead of the judges in Strasbourg.”1018 

Other concerns raised included the applicability of the Convention rights to serving 

prisoners. Gordon Prentice MP asked:  

“Do prisoners have any rights under the European Convention? In particular, does 

Myra Hindley have any way of challenging my right hon. Friend’s decision to keep 

her in prison until she dies, while other people convicted of heinous, revolting and 

repulsive crimes may be released early?”1019 

It was pointed out to Mr Prentice that Hindley had existing rights under the 

Convention and was already, prior to the passage of the Bill seeking a judicial review 

of the determination of her tariff date.1020 The tone of this questioning, however, again 

suggests some apprehension on the part of Members of Parliament at the prospect 

of international human rights standards becoming too critical to the running of the UK 

government, particularly where issues of criminal justice and perceived risks to the 

public safety have been raised. Indeed on 4th December 1997, Laurence Robertson 

MP tabled a question as to what assessment had been made on the implications of 

incorporation of the Convention rights for sentencing practice in the United 

Kingdom.1021 Alun Michael MP reiterated that the effect of the Bill would be to enable 

some of those already entitled to take cases to the Strasbourg court to have them 

heard domestically rather than to impose any new obligations on the United 

Kingdom.1022 
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Lord Lester of Herne Hill also tabled a question on the advantages or otherwise of 

the employment of the Strasbourg court’s ‘victim test’ as opposed to the existing 

British ‘sufficient interest’ test of standing to bring claims under the Bill.1023 Lord 

Williams of Mostyn states that the effect of the test would be to exclude what are 

described as “...academic cases where no victim or potential victim is involved.”1024 

While it was certainly not the intention behind the Human Rights Act or the European 

Convention that such cases should be permitted, this attitude does seem to 

demonstrate the desire that it should not be frequently used. It could also be argued 

that a full incorporation of the Convention rights into United Kingdom Law should aim 

to ensure full compliance with the Convention rather than attempting to remedy 

individual issues as and when they emerge. Such ‘academic cases’ may prove 

valuable in ensuring that the apparatus of the State complies with is obligations 

under the Convention before any violations occur which may cause harm to victims. 

Lord Lester also raised concerns about the cost of judicial training in the provisions of 

the Bill.1025  

   In spite of the relatively detailed examination of some aspects of the Convention 

during the debates, there was no detailed discussion of the prohibition of torture and 

very little debate surrounding the other substantive Convention rights with the 

possible exception of Article 5 where the consideration was largely negative in nature 

reflecting concerns that the Bill may have allowed the European Convention to 

interfere with the ability of the United Kingdom’s justice system to dispense 

appropriate punishments and, as such, may pose a risk to public safety. There were 

also concerns about the Bill’s apparent potential to politicise the judiciary or interfere 

with the separation of powers which forms a key component of the Constitution. 
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While it is encouraging that Parliament did pass the Human Rights Act in 1998 and 

that this has since had a positive effect on the enforceability of the Convention rights, 

the development was viewed at the time and, to some extent, since with suspicion by 

a number of Members of Parliament. There also appeared, at least at the time, to be 

some ignorance as to the applicability of the European Convention, with then Home 

Office Minister Mike O’Brien appearing to express exasperation at some Members’ 

failure to appreciate that the European Convention, and the various rights which this 

confreres were applicable in any case and that the purpose of the act was merely to 

make these enforceable at the domestic levels. This seems to have been in addition 

to confusion as to the scope of the Convention rights with one Member asking 

whether prisoners have any rights under the Convention1026 and another asking 

whether the Bill would provide for any right of appeal by the Government or Public 

Authority to the Strasbourg court.1027 It may be that the provision of greater training in 

international law and the protection of human rights would enhance the engagement 

of Members of Parliament with international Conventions, including those prohibiting 

the use of torture, and this may also serve to reduce the fear that some 

Parliamentarians appear to exhibit of the effects the incorporation of international 

legal obligations may have on the functioning of the United Kingdom’s legal system 

and to combat some of the hostility which seems to be associated with this. This is, 

as noted above, one of the key recommendations of the United Nations Committee 

Against Torture in relation to police forces and the military who deal with potentially 

vulnerable individuals on the front line of their activities. The debates surrounding the 

passage of the Human Rights Act may suggest it would also be of benefit for those 

called on to legislate for these groups.  

 

                                                           
1026

 HC Deb 24 November 1997 HANSARD vol 301 cc626-8 
1027

 HC Deb 02 February 1998 HANSARD vol 305 cc528-9W 



 286 

(iv) UK – US Extradition Treaty 

While Parliament does not appear to have engaged in any significant way with the 

prohibition of torture in the course of debates surrounding the passage of legislation, 

there has been more comprehensive discussion in the context of individual cases. An 

example of this can be seen in relation to the House of Commons emergency debate 

on the UK-US extradition treaty of 2003 which took place on 12 July 2006, the day 

before the extradition to the United States of three British citizens: David 

Bermingham, Gary Mulgrew and Charles Darby, ‘the NatWest three’ accused of 

financial crimes.1028 Although much of the original debate on this issue centred 

around the level of Parliamentary scrutiny afforded to the Extradition Act during its 

passage and the perceived procedural unfairness arising from the disparity between 

the tests needed to establish grounds for extradition from the United Kingdom and 

the United States respectively,1029 a number of members went on to consider the 

conditions to which these individuals were likely to be subjected if extradited. 

Douglas Hogg MP took note of the United States Government’s activities at 

Guantanamo Bay and the “...extraordinarily long prison sentences which are being 

imposed [in the United States] in respect of matters that would attract very modest 

sentences in this country.”1030Mr Hogg also stated that:  

“I have... seen United States Prisons and frankly they are ghastly. Those that I 

have seen are an affront to civilization. It seems to me that that is the background 

against which we ought to consider our attitude to extradition.”1031   

Sir Patrick Cormack added: 
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“My right hon. and learned friend spoke about the appalling conditions in American 

jails. What has conditioned public opinion in this country perhaps more than 

anything else over the past two or three weeks are the accounts of the chains, the 

manacles and the cages, and people who are innocent until proved guilty put in 

those conditions thousands of miles away from home.”1032 

This view was shared by Michael Howard MP who expressed concern at the long 

period of pre-trial detention which these suspects faced, possibly up to two years.1033  

   Human rights based arguments also featured in the speeches of those who argued 

in support of the extradition. Rob Marris MP contrasted the level of public and 

Parliamentary concern being shown for the ‘NatWest three’ with that directed at 

Babar Ahmad and other Muslim suspects targeted under the treaty raising the 

possibility of discrimination in its application, something which forms part of the 

definition of torture found under Article 1 of the United nations Convention, although 

this was not mentioned here.1034  The Solicitor General argued that it would be 

inconsistent for the United Kingdom not to have an arrangement of this sort with the 

United States when similar procedures are in place in relation to States such as 

Russia, Azerbaijan and Albania.1035 It is certainly true that these States have received 

criticism from, among other bodies, the Committee Against Torture1036 and that these 

have not attracted the same level of attention from Parliament or the public. 

   It is evident that possible human rights abuses were a primary consideration for 

many of the Members involved in this debate. Their focus was on specific aspects of 

the extradition procedure and specific conditions, however, and they did not refer 
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expressly to the United Nations Torture Convention or to the European Convention 

on Human Rights. This is despite the fact that many of the issues they raised 

especially in relation to the detention conditions faced by those who were to be 

extradited were of concern to the Committee Against Torture and the Council of 

Europe.  As discussed above, Parliament has tended to give greater consideration to 

the requirements of the European Convention since the passage of the Human rights 

Act 1998 but even this seems to have had little place in this debate. It is certainly 

encouraging that Parliament does consider the important issues raised by human 

rights instruments but their failure to address the specific requirement of these has 

the potential to obstruct the prevention of torture. If Members of Parliament were 

more aware of the detailed character of the prohibition of torture, it may be possible 

that more could be done to avoid placing individuals in situations in which it is likely 

to occur.  

 

(v) The Joint Committee on Human Rights 

The only significant consideration given by Parliament to the United Nation 

Convention Against Torture was by the Joint Committee on Human Rights who did 

examine the issue of compliance in their Nineteenth Report.1037 This report was 

published in 2006 and predated The Committee Against Torture’s General Comment 

No.2 and its guidance on prevention as well as a number of the significant judicial 

decisions described above. The report focused on the areas raised by the Committee 

Against Torture in their 2004 Concluding Observations1038 and focuses on the 

conduct of the military abroad as well as the use of evidence obtained by torture and 

the use of diplomatic assurances in extradition proceedings. The questions of 
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detention and the fundamental procedural safeguards provided for in PACE and 

recommended in General Comment No.2 are only discusses as far as they relate to 

deaths in custody and this is largely focused on prison conditions. The report does 

not consider in detail the level of consideration given to the Convention by the 

various decision makers in the legal system but does examine the place of the 

Convention in the UK legal system with reference to individual complaints. The Joint 

Committee noted the position of the government at the time that they were waiting to 

observe the impact of the individual complaints procedure under CEDAW before 

making a decision but concluded, like the UN Committee, that a declaration should 

be made under Article 22 as soon as possible.1039 Unfortunately this recommendation 

has not been followed in the seven years since the publication of the report and, if 

anything, the arguments of the UK government seem to have regressed from a 

professed desire to examine the workings of the procedure under CEDAW to a firm 

insistence that the procedure would be without benefit to UK citizens. Given the 

common use of Article 22 in relation to disputes under Article 3 of the Convention it 

seems difficult to justify this position as anything other than an attempt to facilitate 

removals in spite of the protection supposedly offered by the Convention. 

   Another issue of concern to the UN Committee considered in the report is the 

extraterritorial scope of the Convention, especially as it relates to the armed forces 

serving abroad. Once again, the Joint Committee echoes the recommendations of 

the UN committee in calling for an acceptance of the full applicability of the 

Convention to troops serving overseas.1040  This would include the application of 

Article 3 of the Convention to the transfer of detainees to Iraqi or Afghan custody and 

the Joint Committee described itself as less than reassured by the arguments that 

Article 3 would only be applicable to the removal of an individual from a State’s 
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territory.1041 The Joint Committee noted that it may be possible only to read the 

offense of torture as applying to troops serving abroad but argued that it was 

necessary to apply all of the protection offered by the Convention to those involved in 

armed conflicts.1042 Once again, as in the case of Article 22, the Joint Committee has 

made recommendations of a similar character to those put forward by the UN 

Committee but once again there has been a very limited response to these from the 

UK government since 2006 and, as outlined in chapter 2 above, the UK would go on 

to advance very similar arguments at its next appearance before the UN Committee 

in 2013. This would suggest that, while useful, the work of the Joint Committee has 

like that of the UN Committee had limited impact on government policy. 

   Another area considered by the Joint Committee was the use of diplomatic 

assurances in securing the removal of individuals to States where there may be a 

risk of torture or ill-treatment. The report noted with concern that  

“…the Government’s policy of reliance on diplomatic assurances against torture 

could well undermine well-established international obligations not to deport 

anybody if there is a serious risk of torture or ill-treatment in the receiving country. 

We further consider that, if relied on in practice, diplomatic assurances such as 

those to be agreed under the Memoranda of Understanding with Jordan, Libya and 

Lebanon present a substantial risk of individuals actually being tortured, leaving the 

UK in breach of its obligations under Article 3 UNCAT as well as Article 3 ECHR. 

We are also concerned that Memoranda of Understanding lack enforceable 

remedies in an event of a breach of the terms of the Memoranda.”1043  

This demonstrates that Parliament has, at least at Committee level, attempted to 

engage with the Convention and has developed a comprehensive understanding of 
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the obligations contained therein. This has not, however, translated into any real 

open discussion of the Convention on the floor of the Houses of Parliament and 

where the European Convention has been considered it has been viewed as an 

obstruction and a nuisance rather than as a means of protection. The report of the 

Joint Committee has, like that of the UN Committee had disappointingly little effect on 

government policy with many of its recommendations remaining unimplemented 

seven years after its publication and the improvements which have been observed 

during this period being largely attributable to other factors most notably the 

European Convention and the Human Rights Act 1998. 

 

(vi) Conclusion 

The above can be seen to demonstrate at best moderate and in many ways half-

hearted engagement by Parliament with the prohibition of torture at international law, 

and with international law more generally. It may be noted that many Members of 

Parliament have been prepared to discuss the protection of human rights in 

Parliamentary debates even prior to the adoption of the United Nations Convention 

Against Torture but this has been on an issue by issue basis and usually in response 

to particular abuses or concerning problems which have already occurred. There is 

little debate on the provisions of the Torture Convention or the European Convention 

on Human rights, both of which are binding on the United Kingdom. Parliament has, 

however, been more willing to consider its own legislation and this has resulted in a 

substantial step forward following the passage of the Human Rights Act which has 

required it to consider the European Convention, including the Article 3 prohibition of 

Torture. This has not solved all of the problems as both during and after the passage 

of the Act much of the discussion has been hostile with the legislation seen by some 
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as an obstacle to an effective criminal justice and counter terrorism policy which 

needs to be worked around. Debates have also been punctuated by frequent 

references to public opinion which may not be conducive to the full protection of 

minority rights. The Human Rights Act has, however, forced Parliament to consider 

the European Convention and similar legislation may have the same effect in relation 

to other international human rights Convention resulting in a higher level of 

protection. Debates have also revealed some ignorance as to the scope of human 

rights instruments and further training for lawmakers on this issue may result in 

greater engagement with these instruments before violations can take place and a 

reduced hostility to the protection they offer  
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Conclusion 

From the above it is possible to conclude that the public institutions of the United 

Kingdom are not paying sufficient regard to the UN Torture Convention and its 

obligation in all areas of their functions. The absence of any direct effect for the 

Convention in English Law and of any formal incorporation beyond the basic offence 

of torture contained in the Criminal Justice Act 1988 has meant that courts have 

given the issue little consideration and that this has, on occasions, resulted in 

judgments which can be argued to violate some of the Convention’s most vital 

provisions including the Article 3 non-refoulement provisions. While a clear 

improvement has been seen here since the entry into force in 2000 of the Human 

Rights Act, this has not solved these problems. While the courts are now forced to 

consider the European Convention on Human Rights in their decisions, including 

Article 3 which prohibits torture and inhuman or degrading treatment, this has not 

meant that all of the requirements of the UN Convention have been considered. It is 

arguable that, as evidenced by the Jones case, the Strasbourg jurisprudence which 

the courts have a duty to consider does not go far enough to satisfy the provisions of 

the UN Convention, especially as they relate to impunity. Even where the Strasbourg 

jurisprudence represents the strongest available protection of human rights, such as 

in the case of sentences of life imprisonment without the possibility of early release 

where the court has gone significantly further than the Committee Against Torture, 

the UK courts have not construed the scope of Article 3 as widely as the Strasbourg 

Court resulting in potential violations of Article 3 of the European Convention. 

   Other difficulties arise in Parliament where elected members have greater regard 

for public opinion and the preservation of law and order and appear reluctant to act to 

protect human rights. Again, the passage of the Human Rights Act has served to 

increase awareness within Parliament of the provisions of the European Convention 
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but this is often spoken of with hostility and little or no reference is made in major 

debates to the UN Torture Convention. Even where Parliament seeks to uphold the 

UK’s obligations under the UN Convention, often unwittingly, the powerful role of the 

politically appointed Secretary of state for the Home Department has often served to 

render its opposition to potentially abusive measures ineffective. Similarly, while 

select committees, including the Joint Committee on Human Rights, have considered 

the UK’s obligations under the Convention in some detail and have reached 

conclusions very similar to those of the Committee Against Torture, very little has 

been done in practice to implement these recommendations which has resulted in 

only minimal improvements in the UK’s level of compliance. 

   While the military and police are subject to procedures, especially in the case of the 

police the Police and Criminal Evidence Act 1984, which impose many of the 

fundamental procedural safeguards and preventive mechanisms advocated by the 

Committee Against Torture, this has been done I ways which still allow scope for 

abuses to take place and measures to deal with severe or systematic failings are 

often reactive and follow incidents in which lives have been lost where any effective 

mechanism to combat torture must, as described in chapter 2, focus on prevention. 

   Improvements to the institutional apparatus of the United Kingdom are, therefore, 

required in order to ensure full compliance with the UN Convention Against Torture 

and comprehensive prevention of torture and ill-treatment. While the Human Rights 

Act has led to some positive developments in this regard, it has not been sufficient or 

universally effective. Requiring public authorities to also consider the provisions of 

the UN Torture Convention in all relevant areas of their activities may be the only way 

to further improve the UK’s level of compliance with this Convention.  
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Conclusion 

It is evident from the historical and philosophical studies of torture that it is the appalling 

damage which torture inflicts upon its victims that makes the practice so useful for those in 

authority in seeking to achieve their objectives whether these are the maintenance of power 

or the suppression of any particular individual or group. It is also the gravity of the damage 

inflicted by torture that renders its eradication so necessary to the avoidance of suffering. 

Unfortunately the widespread nature of the practice and its usefulness to those who would 

participate in it would make any total eradication of torture impossible at least in the short to 

medium term although this must be the ultimate goal of any international legal mechanism 

aimed at combating torture. It is therefore necessary for such mechanisms to also focus on 

the prevention of torture in the individual sets of circumstances in which it is most likely to 

occur. Such a strategy may serve to stop people being exposed to the suffering inherent in 

the act of torture even where the mentality of the public officials would still allow for it to be 

inflicted if it were not to be prevented. It is certainly true that provision must be made for the 

punishment of torturers and the compensation and rehabilitation of victims but this should be 

secondary to the aim of preventing their suffering in the first place and would, on its own, be 

clearly unsatisfactory. 

   The approach taken by the United Nations treaty monitoring bodies, especially the 

Committee Against Torture would appear largely consistent with this strategy. Its 

consideration of State Party reports has focused extensively on issues related to eradication 

and prevention of torture, something evidenced by the comments contained in General 

Comment No.21044 and the themes discussed in subsequent Committee sessions. While 

encouraging the abandonment of the practice of torture where possible, the Committee has 

focused extensively on the circumstances in which torture is most likely to occur and 

encouraged States Parties to adopt best practice measures to prevent this from occurring in 

these situations. Much of the focus in this connection has related to individuals detained in 
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police custody as these individuals are among the most vulnerable to torture or ill-treatment. 

Here the Committee has consistently recommended measures including the provision of 

access to independent doctors and legal representatives as well as direct communication 

with friends or family members in addition to the full oversight of detention facilities including 

with the use of video and audio recording of interviews in order to prevent the secrecy which 

may lead to impunity for torturers.  

   In addition to this, the Committee is also using an increasingly wide interpretation of Article 

1 of the Convention which defines torture as including acts committed with the consent or 

acquiescence of a public official. This has led them to focus not just on the stereotypical view 

of torture as something carried out by officials to further the purposes of the State, the kind of 

conduct which has been the focus of much of the philosophical and theoretical discussion of 

the issue of torture, but also to examine some private acts which a State has not exercised 

due diligence in preventing.  This has led it to consider issues such as familial violence, 

forced marriage and the practices of local leaders and groups operating independently of the 

State. The result of this has been a much wider examination of States by the Committee and 

the potential for application of the Convention to many more cases of suffering. This 

expansion of interpretation has, however, made it even more difficult for the Committee to 

review all States regularly and in sufficient depth to be able to fully address these issues.  

Full compliance will only be possible when States accept and actively engage with this 

approach and with the guidance of the Committee and participate enthusiastically in the 

struggle against torture. This is unfortunate as the overwhelming majority of the theoretical 

discussion on torture suggests that it is principally practiced by States in order to further their 

own interests or to preserve the position of their governments. This cannot be seen as 

consistent with a voluntary and zealous engagement with the prohibition and it is unlikely that 

any significant practical benefit will accrue to such States in seeking to combat pain and 

suffering caused by private individuals. 

The developments in the Committee’s approach nonetheless represent a positive step in the 

battle to combat torture but it is questionable as to whether the Committee alone is able to 

achieve these aims. There are a number of issues which threaten to frustrate the body’s 
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attempts to ensure the prevention of torture on a global scale. Firstly, not all States are party 

to the Convention Against Torture and, therefore subject to the jurisdiction of the Committee, 

although the current 163 States Parties do represent the majority of States currently in 

existence. There is also a significant problem of non-reporting States Parties, nations which 

through a lack of resources or a lack of commitment to the prevention of torture do not report 

to the Committee. While the Committee has now adopted a policy of considering the 

compliance of such States with their obligations under the Convention in the absence of a 

report, it lacks the time, membership and resources needed to scrutinise all non-reporting 

States in this way and even if it were possible to do so, it would still prove difficult to ensure 

compliance with the resulting recommendations. There also exists a problem of States, 

including the United Kingdom, submitting reports a number of years late. Even where this is 

not the case, the Convention envisages a four year interval between examinations by the 

Committee and with each examination lasting only five hours, any improvements in a State’s 

compliance may be gradual, this may be argued to be insufficient in the face of the urgency 

with which action against torture is required. 

   In the case of the United Kingdom, some positive developments have been seen following 

the examination by the Committee of the more recent periodic reports. The more notable 

examples of these include the repeal of Part IV of the Anti-terrorism, Crime and Security Act 

2001 which had allowed for the indefinite detention of foreign nationals suspected of terrorist 

activities who could not be deported consistently with the rules of non-refoulment contained 

in Article 3 of the Torture Convention and the European Convention on Human Rights, and 

the improvement of the justice system in Northern Ireland including the closure of certain 

notorious detention facilities and the restructuring of the Royal Ulster Constabulary. It may be 

questioned, however, whether these undoubtedly positive steps can really be attributed to 

the Committee’s recommendations. The changes to the detention regime for suspected 

terrorists followed the decision of the House of Lords in A v Secretary of State for the Home 

Department which found the provisions of Part IV of the 2001 Act to be incompatible with 

Articles 5 and 14 of the European Convention on Human Rights, so it was this Convention 

rather than the Torture Convention which brought about change here. Similarly many of the 



298 

 

developments in Northern Ireland took place as a result of the Good Friday Agreement which 

took place independently of the Committee.  There are also areas on which the Committee 

has consistently recommended action without any meaningful response from the UK 

government. The most obvious examples of this are the repeated calls by the Committee for 

the UK to make a declaration under Article 22 of the Convention allowing the Committee to 

consider communications from individuals relating to the United Kingdom. The government 

has insisted that it sees no practical benefits for UK citizens in such a step but, as noted in 

Chapter 2, it has been suggested that his may be due to fears that such a mechanism would 

be used extensively by those seeking to avoid removal from the UK. The United Kingdom 

has also consistently rejected calls by the Committee for an increase in the age of Criminal 

responsibility, currently 10 years and has also rejected the Committees views on the extra-

territorial scope of the Convention. This should not be read as suggesting that the Committee 

is not of great value in holding States to account for actions which may breach the 

Convention and in spreading good practice internationally but that a far greater and more 

sincere engagement with the work of the Committee by the United Kingdom would be 

required to ensure full and adequate protection for those subject to UK jurisdiction. 

   Part of the problem facing the United Kingdom’s compliance with the Torture Convention is 

the rather limited consideration afforded to the Convention by judges in UK courts. Much of 

the development in this area has been as a result of the Human Rights Act which has 

required judges to consider the compatibility or otherwise of legislation with the European 

Convention on Human Rights, including Article 3 which prohibits torture and inhuman or 

degrading treatment or punishment. This can be illustrated with an examination of the 

approach taken by the courts to the issue of life imprisonment. Prior to the entry into force of 

the Act the examination of cases on this issue focused purely on the actions of the decision 

makers in each case and whether it was consistent  with the legal framework as can be seen 

in the Hindley1045 case. A different approach can be seen after the entry into force of the Act 

with judges actively considering the scope and requirements of Article 3 of the European 
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 R v Secretary of State for the Home Department ex parte. Hindley [2001] 1 A. C. 410 
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Convention, as was the case in R v Bieber.1046 This has, therefore, resulted in a greatly 

increased focus on the prohibition of torture but this has arisen, like many of the 

developments following the recommendations of the Committee Against Torture, from the 

Human Rights Act and the European Convention rather than the UN Torture Convention. 

While it is positive that the prohibition is at least being considered, this may not by itself be 

adequate. It must be noted that the Court of Appeal in Bieber reached the same conclusion 

as the House of Lords in Hindley, albeit through very different reasoning, that the imposition 

of ‘whole life orders’ would not amount to a violation of Article 3 of the European Convention. 

The Strasbourg Court, however, would go on to find in Vinter v United Kingdom,1047 that such 

orders had the potential to do just that. This would suggest that while the Human Rights Act 

represents a step forward in forcing judges to consider human rights standards and the 

prohibition of torture, it does not by itself ensure full compliance with these standards. It may 

be that a similar incorporation of the UN Torture Convention would improve this situation by 

encouraging judges to consider not only Strasbourg jurisprudence but also that of the Torture 

Committee in dealing with questions related to relevant issues or examining official practice 

in the context, for example, of judicial review. Such a measure would be likely to prove 

onerous for judges but any move to develop a greater awareness among the judiciary and, 

indeed, public officials more generally of the best practice recommendations of the 

Committee, especially those contained in General Comment No.2 would have the potential to 

contribute to the prevention of torture in the situations in which it is most likely to take place. 

The fact that the UK courts are not always accurate in their interpretation of the scope of 

human rights norms as evidenced by the judgments in Bieber and Vinter, also serves to 

underline the need for full cooperation with international monitoring bodies including the 

Committee Against Torture in order to ensure full protection for potential victims. This would 

include recognition of the Committee’s competence under Article 22 of the Convention to 

receive individual communications 
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Similar difficulties arise where issues relevant to the Convention are considered by 

Parliament. The Convention itself is rarely mentioned on the floor of either of the Houses of 

Parliament. The prohibition of torture, however, has been considered in far greater depth 

following the passage of the Human Rights Act 1998 which required new legislation to be 

assessed for compatibility with the European Convention on Human Rights, including the 

Article 3 prohibition of torture. This has unquestionably resulted in the demonstration of a 

greatly increased awareness among MPs and peers of the scope of the prohibition and 

encouraged them to consider in advance the likely effects of their activities. Problems have 

continued to arise, however, where MPs have misunderstood the nature of the European 

Convention and have been unsure as to its scope. Many Parliamentarians have also shown 

considerable hostility to the prohibition and their duty to consider it, viewing its requirements 

as an irritating and, at worst, dangerous obstruction to the workings of the security forces and 

the criminal justice system with the potential not only to prevent the proper punishment of 

criminal offenders but also to expose society to an increased danger of terrorist violence.  

While it may never be possible to eliminate the desire, especially of MPs to appear 

unforgiving towards individuals and groups perceived by the electorate to be dangerous or 

otherwise undesirable, it is certainly true that greater awareness as to the exact nature and 

scope of the European Convention among Parliamentarians would be likely to encourage a 

more reasoned and accurate debate on the human rights implications of Parliament’s 

actions. It is for this reason that full and comprehensive training should be provided to all 

Parliamentarians on the subject of the European Convention, including the Article 3 

prohibition of torture. A similar requirement for Parliament to consider the Convention Against 

Torture in the course of dealing with relevant matters may prove especially helpful in areas 

where the European convention has failed to make satisfactory progress in the protection of 

rights such as extradition arrangements. While this may appear somewhat onerous it may be 

justified on the grounds of the extreme and unique level of physical and psychological harm 

which torture may inflict on its victims for many years after its commission. The above 

difficulties with Parliament’s relationship with the European Convention, however, would 

suggest that such a development would by itself be insufficient and that a declaration must 
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also be made under Article 22 of the Convention to allow for the consideration by the expert 

and politically independent Committee Against Torture of individual communications where 

appropriate. While much greater attention has been paid at select Committee level to the 

requirements of the Convention with the Joint Committee on Human Rights producing a 

report on the subject of compliance which substantially mirrored the conclusions and 

recommendations previously reached by the UN Committee, this has had disappointingly 

little impact on government policy or State practice with limited public awareness and many 

of the recommendations remaining unimplemented seven years after its publication. 

   While much of the above may be read as constituting good grounds for pessimism some 

real improvements have occurred in the last few years in the UK’s level of compliance with 

the Convention, largely as a result of the passage of the Human Rights Act and an even 

greater level of compliance could be easily achieved. A greater and more sincere level of 

cooperation with the Committee Against Torture is vital in ensuring full compliance, this 

would include taking full note of and properly implementing the recommendations of the 

Committee as well as permitting its review of individual complaints pursuant to Article 22 of 

the Convention. Further to this, a duty on public bodies to consider the Torture Convention in 

a similar manner to that in which they are already required to consider the European 

Convention in their activities would be likely further improve the level of compliance if this 

were to be accompanied by greater training of public officials and greater public awareness 

as to the content of the Convention. If these measures were to be implemented they may go 

a long way towards ensuring the prevention of torture in the United Kingdom. This would 

certainly prove onerous. Many of the requirements of the Torture Convention are expresses 

vaguely with clarification coming from the Committee not through widely published 

judgements on a clearly defined topic as is the case with the European Court of Human 

Rights, but from general discussions of particular States during twice yearly meetings. The 

monitoring and continued study of these will represent an increase in the work load of public 

bodies which would also be required to carry on their existing functions. This would be 

especially true if the Convention were to achieve universal participation by States and all 

parties were to report promptly comprehensively. Training can, however be given in this area 
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and greater monitoring and dissemination of the findings of the Committee would make this 

possible. Given the increasingly expansive view taken by the Committee of the scope of 

Article 1 of the Convention and the types of conduct which it covers combined with the 

greater focus on prevention evident in and since General Comment No. 2, any such 

requirement, even falling short of full direct effect, would have the potential to dramatically 

increase the level of protection offered to individuals and to reduce the risk of torture and 

inhuman or degrading treatment occurring. The conduct of public authorities over the thirteen 

years since the entry into force of the Human Rights Act demonstrates that they are prepared 

to follow such duties diligently where they exist and, in view of the unique gravity of the 

practice of torture and its horrific and irreversible effects on its victims, it is difficult to argue 

against the view that the issue should be brought to the forefront of public officials’ minds 

during the course of all of their activities. 
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