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ABSTRACT 

This thesis aims to chart and explain the evolution of credit practices and the 

law’s reaction to them vis-à-vis the protection of borrowers between 1700 and 

1974. The cat-and-mouse game played out between the credit industry and the 

legislature, and the longstanding tension between the credit needs of the 

commercial community and those of the small private borrower are of central 

importance. This thesis is primarily historical rather than theoretical; it seeks to 

describe and explain legal developments over time. But, in order to illuminate 

this development, the law will be viewed through the lens of a simple analytical 

framework based on the dichotomy between public law regulation, on the one 

hand, and the private law of contract, on the other. Viewed through this lens, it 

should be possible to position the law at any given stage of its development at a 

particular point on a scale of ‘regulatoriness’. The framework within which these 

rules were originally developed was, of course, neither intentionally nor self-

consciously theoretical, but that is not to say that a theoretical framework lacks 

utility in legal historical inquiry. 
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CHAPTER 1: INTRODUCTION 

1. AIMS 

Professor Hugh Collins has explained that: 

[M]odern legal systems have created a doctrinal system that is known as 
the private law of contract 2. In addition to the private law of contract, 
modern legal systems also contain a substantial body of further 
regulations, which  may conveniently be described as public law 
regulation. These regulations overlay and derogate from the private law 
of contract in the contexts where  they apply. They tend to target 
particular types of contract such as consumer  purchases or particular 
types of market practice such as advertising.1 

 

As Collins notes, on a traditional understanding of private law, the word ‘private’ 

implies a type of law whose function is to support the private ordering of civil 

society rather than the pursuit of public interests.2 Writers have struggled to 

articulate a single, comprehensive and compelling distinction between ‘private 

law’ and ‘public law’3 and this distinction between ‘private’ and ‘public’ interests 

is just one of seven different (and potentially overlapping) criteria which have 

been identified as purporting to delineate ‘private law’ from ‘public law’.4 On this 

traditional account, the role of the private law is purely facilitative: to support 

and encourage private ordering by providing ‘a predictable framework for 

individuals to pursue their private ends with the minimum collision with each 

other’.5  That does not, however, mean that the state has no role to play within 

                                                           
1 Hugh Collins, Regulating Contracts (Oxford University Press 1999) 31. Collins 
rejects the traditional notion that private law and public regulation are, in fact, 
two mutually exclusive compartments. For Collins the private law of contract 
enforced by the ordinary courts is as much a form of regulation as the work of 
specialised state agencies vested with powers to control the operation of 
markets. Moreover, he suggests that even if there was, historically, a divide 
between the two, the instrumental or policy concerns associated with ‘public law 
regulation’ are bringing about a reconfiguration of the ‘private’ law.   
2 ibid 60.  
3
 See, for example, William Lucy, ‘Private and Public: Some Banalities About A 
Platitude’ in Cormac MacAmhlaigh, Claudio Michelon and Neil Walker (eds), 
After Public Law (Oxford University Press 2013) and ‘What’s Private About 
Private Law?’ in Andrew Robertson and Tang Hang Wu (eds), The Goals of 
Private Law (Hart Publishing 2009). 
4 Ralf Michaels and Nils Jansen, ‘Private Law Beyond the State? 
Europeanization, Globalization, Privatization’ (2006) 54 American Journal of 
Comparative Law 843, 847–51. 
5 Norman Barry, ‘Classical Theory of Law’ (1988) 73 Cornell L Rev 283, 286.  
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the private law of contract. In the event that one party proves recalcitrant, the 

coercive power of the state will be required to give legal enforcement to the 

contract. Furthermore, not every purported agreement will be enforced; such a 

body of ‘private law’ will, for example, contain within it rules on duress, fraud 

and misrepresentation. But these rules and the courts’ involvement serve 

merely to facilitate private ordering and safeguard it from abusive practices.6 On 

the traditional understanding, it is not the role of the state to impose upon civil 

society its view of what is good or right; private law is, on this view, pre-

political.7 In classical legal theory, this distinction between ‘private’ and ‘public’ 

was reflected in a sharp distinction between the common law and legislation 

respectively, with the common law (understood as judge-made law) equated 

with the facilitative rules of private ordering and legislation with interventionist 

public regulation.8 The traditional account portrays the private law as a doctrinal 

(that is a closed and self-referential)9 system of law. In its refusal to admit the 

relevance of distributive or other consequentialist considerations, private law is 

inevitably wedded to a corrective justice or ‘rights-based’ approach.10 Closely 

associated with this is the characteristic of enforcement by the parties 

themselves through the private law litigation process rather than by a state 

agency.  

 

Public law regulation, on the other hand, is said to be concerned with the pursuit 

of public or collective, as opposed to private, interests. It is its instrumentality – 

its pursuit of economic and social and objectives – that qualifies it as 

‘regulation’.  These objectives, which are external to the autonomous and ‘pre-

political’ doctrinal private law described above, make it a political form of law.11 

                                                           
6 Collins (n 1) 57.  
7 ibid.  
8 ibid  60.  
9 ibid 38.  
10 ibid 92. For examples of such approaches, see Ernest Weinrib, The Idea of 
Private Law (Harvard University Press 1995); Robert Stevens, Torts and Rights 
(Oxford University Press 2007); Allan Beever, Rediscovering the Law of 
Negligence (Hart Publishing 2007); Stephen Smith, Contract Theory (Oxford 
University Press 2004).  
11 The leading proponent of a formalist account of the private law, Ernest 
Weinrib, would describe this as ‘politics’ rather than ‘law’. See eg ‘Legal 
Formalism: On the Immanent Rationality of Law’ (1988) 97 Yale Law Journal 
949. 
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Since, on the classical theory of law, the doctrinal law practised by lawyers and 

created by judges was, and ought to be, politically neutral and value-free, the 

pursuit of such objectives could only be initiated by legislation. Interventionist 

public regulation was, accordingly, equated with legislation. Hayek, writing in 

1973, lamented the proliferation of ‘social legislation’ that had taken place over 

the previous hundred years and brought about the transformation of private law 

into public law, turning the private citizen and his property into ‘an object of 

administration with the aim of securing particular results for particular groups’12  

The leading formalist, corrective-justice private law scholar, Ernest Weinrib, also 

draws a sharp distinction between judge-made law and legislation.  While his 

account denies a role for instrumentalist considerations within the private law, 

Weinrib considers the pursuit of extrinsic goals by legislation to be perfectly 

legitimate. But the implication is that such legislation becomes part of the body 

of ‘public’, rather than ‘private’, law. To the extent that Weinrib refers to non-

instrumental private law, he clearly equates it with judge-made law. Unlike the 

classical theory described above, what underlies this sharp distinction in 

Weinrib’s account is not the libertarian concern of the protection of the liberty of 

the individual from encroachment by the state, but the formalist one of 

protecting the autonomy of the private law from contamination by ‘foreign 

matter’.13 A further characteristic associated with public law regulation, although 

public law regulation in the rather narrower sense of a ‘sustained and focussed 

control exercised by a public agency over activities that are valued by a 

community’,14 is monitoring and enforcement by a state agency rather than 

reliance on private individuals to bring claims before the courts. 

  

Collins suggests that, with the proliferation of detailed legislative regulation of 

particular types of contractual practices for explicit instrumental purposes from 

the nineteenth century onwards, public law regulation collided with the private 

law of contract bringing about what he terms the ‘productive disintegration’ of 

                                                           
12 Friedrich Hayek, Law, Legislation and Liberty, vol 1 (Routledge, Kegan and 
Paul 1973) 142. See also Bruno Leoni, Freedom and the Law (Liberty Fund 
1991). 
13 Legal Formalism (n 11) 956. 
14 Philip Selznick, ‘Focusing Organizational Research on Regulation’ in Roger 
Noll (ed) Regulatory Policy and the Social Sciences (University of California 
Press 1985). 
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the private law of contract. By this, he means ‘the reconfiguration of private law 

reasoning, so that instrumental or policy concerns within its normative 

orientation become the dominant force of its evolutionary trajectory’.15 He claims 

this nineteenth-century proliferation of social and economic regulation led the 

private law to seek to:  

[R]eorganize its doctrines in order to permit challenges to unfairness in 
egregious cases. The norms underlying the social and economic 
regulation could be fitted into vague private law doctrines that qualified 
freedom of contract, such as abuse of rights, unconscionability, and good 
faith. Once reinvigorated by this dialogue with social and economic 
regulation, these doctrines could then be applied to fields of contractual 
practice outside those covered by this regulation in a way which 
permitted much more complex and differentiated regulation’.16 

The aim of this thesis is not to assess the accuracy of Collins’s claims about the 

reconfiguration of modern contract law. Rather, the dichotomy between the 

private doctrinal law of contract and the public regulatory law (which Collins 

claims is disappearing) is used here as the starting point of an analytical 

framework. The subject of this thesis is the historical development of the 

protection of borrowers in personal credit transactions: 1700 and 1974. This 

area of the law is unusual, and arguably unique, in having involved a sustained 

intertwining of and interplay, or perhaps a ‘collision’, between public law 

regulation and the private law of contract from as early as the fifteenth century. 

This intertwining continues today in contemporary consumer credit law. Few 

modern scholars would doubt the accuracy of Professor Iain Ramsay’s 

description of contemporary consumer law as: 

[A]n instrumental form of law, organised around achieving the goals of 
efficient and fair consumer markets 2.. contemporary consumer law is 
best conceptualised as the regulation of consumer markets and includes 
analysis of the relative role of public, private and self-regulatory 
techniques 2. This regulatory perspective cuts across traditional 
distinctions between private and public law 2. This instrumental 
conceptualisation undermines the autonomy of legal reasoning since 
analysis of consumer protection law and policy draws on disciplines such 
as economics and sociology that contribute to understanding consumer 
behaviour and the consequences of different policy choices.17  

                                                           
15 Collins (n 1) 53. 
16 ibid 49. This discussion is obviously not restricted to the English law of 
contract. 
17 Iain Ramsay, ‘Consumer Law, Regulatory Capitalism and the “New Learning” 
in Regulation’ (2006) 28 Sydney Law Review 9, 9–10.  
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As Howells and Weatherill have observed, modern consumer law ‘carries a 

necessary political dimension’ but sight must be not be lost of the central 

question of the extent to which contract law requires a regulatory supplement.18 

  

This thesis aims to chart and explain the evolution of credit practices and the 

law’s reaction to them vis-à-vis the protection of borrowers. The cat-and-mouse 

game played out between the credit industry and the legislature, and the 

longstanding tension between the credit needs of the commercial community 

and those of the small private borrower are of central importance. This thesis is 

primarily historical rather than theoretical; it seeks to describe and explain legal 

developments over time. But, in order to illuminate this development, the law 

will be viewed through the lens of a simple analytical framework based on the 

dichotomy outlined above. Viewed through this lens it should be possible to 

position the law at any given stage of its development at a particular point on a 

scale of ‘regulatoriness’. The framework within which these rules were originally 

developed was, of course, neither intentionally nor self-consciously theoretical, 

but that is not to say that a theoretical framework lacks utility in legal historical 

inquiry.19 

 

2. ANALYTICAL FRAMEWORK 

This thesis takes no position on the debate which continues to rage on the 

legitimacy of the private law pursuing instrumental goals and the related 

question of whether a sharp demarcation between private law and public 

regulatory law is either possible or desirable.20 The majority of contemporary 

scholarship adopts a ‘middle-course’ which contemplates a limited role for 

                                                           
18 Geraint Howells and Stephen Weatherill, Consumer Protection Law (Ashgate 
2005) 34. 
19 On the use of theory in historical inquiry, see Richard J Evans, In Defence of 
History (Granta 2000).  
20 For an overview of this debate, see Kit Barker, ‘Private Law: Key Encounters 
with Public Law’ in Kit Barker and Darryn Jensen, Private Law: Key Encounters 
with Public Law (Cambridge University Press 2013) 11–25.  
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instrumentalist reasoning within the private law.21 This thesis does not suggest 

that ‘private law’ and ‘public law regulation’ are, or should be, mutually exclusive 

and compartmentalised bodies. Rather, it considers that versions of the two 

paradigms of ‘private law’ and ‘public law regulation’ outlined above are useful 

analytical tools. This analytical framework does, however, deviate from the 

dichotomy set out above in rejecting the notion that the source of the law 

(legislation or judge-made law) is decisive of whether a particular rule or body of 

rules belong to the ‘private law’ or to ‘public law regulation.’ While it is true that 

public law regulation is predominantly mediated through legislation and private 

law through judge-made law, that is not necessarily the case. It is at least 

possible that legislation may, as a matter of both effect and intention, be 

enacted to implement or correct private law doctrine.   

(a) Public Law Regulatory Rationale 

The term ‘regulation’ has an array of meanings,22 but its broad meaning as ‘the 

intentional activity of attempting to control, order or influence the behaviour of 

others’ is adopted here.23 As, on this definition, the mere presence of an 

intention to influence qualifies something as regulatory, there are no limits to 

what can constitute a regulatory goal. Regulation is instrumental. Thus, 

regulatory goals can encompass everything from the creation of economic 

efficiency, through redistribution of resources to particular sectors of the 

community and the prevention of outcomes considered to be socially harmful, to 

the inculcation of morally ‘right’ behaviour. In the modern consumer law context, 

the most common regulatory rationales are, of course, the creation of 

                                                           
21 See eg Hanoch Dagan, ‘The Limited Autonomy of Private Law’ (2008) 56 
American Journal of Comparative Law 809; Andrew Robertson, ‘Constraints on 
Policy-Based Reasoning in Private Law’ in Andrew Robertson and Tang Hang 
Wu (eds), The Goals of Private Law (Hart Publishing 2009); Alan Calnan, ‘The 
Instrumental Justice of Private Law’ (2010) 78 University of Missouri-Kansas 
City Law Review 559; Hanoch Dagan, ‘Pluralism and Perfectionism in Private 
Law’ (2012) 112 Columbia Law Review 1409; Steve Hedley, ‘Courts as Public 
Authorities, Private Law as Instrument of Government’ in Barker & Jensen 
(eds), Private Law  ibid. 
22 On the many meanings of regulation, see Robert Baldwin, Colin Scott and 
Christopher Hood (eds), A Reader on Regulation (Oxford University Press 
1998) 1−4; Julia Black, ‘Decentring Regulation: Understanding the Role of 
Regulation and Self-Regulation in a Post-Regulating World’ (2001) 54 Current 
Legal Problems 103.  
23 Julia Black, ‘Critical Reflections on Regulation’ (2002) 27 Australian Journal 
of Legal Philosophy (2002) 1. 
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economically efficient markets and the non-economic goals of fairness and 

distributive justice.  

 

(b) Private Law Rationale  

The term ‘private law rationale’ is less easy to articulate. In Ernest Weinrib’s 

formalist, corrective justice conception of private law, private law has no goal or 

purpose other than ‘to be private law.’24  This conception of private law has 

been described as ‘radically non-instrumentalist.’25 Weinrib’s account of the 

private law has been chosen here because it offers the most extreme ‘private 

law paradigm’ and can thus be seen as inhabiting the farthest end of the 

spectrum, ranging from pure private law, at one end,  to pure public law 

regulation, at the other. Its use here does not necessarily imply that it is the 

‘correct’ or ‘best’ account of the private law.  

 

Weinrib’s account brings together the notions of Aristotelean corrective justice 

and Kantian right. Its Grundnorm is the concept of autonomy or self-determining 

agency. Aristotle had presented corrective justice as a mathematical concept, 

concerned with violations of quantitative equality. Corrective justice was 

concerned with the question ‘whether one is doing an injustice and the other 

suffering it; that is, if one is doing a harm and the other suffering it.’26 The aim 

was to correct the injustice by restoring the parties to a position of quantitative 

equality. However, this account of corrective justice did not explain what this 

equality that corrective justice aimed to restore was an equality of. Weinrib filled 

in this gap in the Aristotelean theory of corrective justice with Kant’s notion of 

right.   

 

For Kant, what distinguished human beings from animals was their capacity for 

purposiveness through free choice not determined by ‘sensuous inclination’.27 

Kantian right is ‘the sum of conditions under which the choice of one can be 

                                                           
24 Ernest Weinrib, The Idea of Private Law (Harvard University Press 1995) 5.  
25 Donal Nolan and Andrew Robertson, ‘Rights and Private Law’ in Donal Nolan 
and Andrew Robertson, Rights and Private Law (Hart Publishing 2012) 7.  
26 Aristotle, Nicomachean Ethics, vol 4 (CDC Reeve tr, Hackett Publishing 
Company 2014) 1132a5−1132a6. 
27 Immanuel Kant, Critique of Pure Reason (Norman Kemp Smith tr, Macmillan 
1934) A800 -/B828 – A802/B830.  
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united with the choice of another in accordance with a universal law of 

freedom’.28 In other words, each individual must have maximum freedom 

(meaning freedom from external constraint) but, since all individuals are equal, 

each individual must have the same right of coercion over every other 

individual.29 Put another way, ‘each may seek his happiness in whatever way he 

sees fit, so long as he does not infringe the freedom of others to pursue a 

similar end’.30  

 

Inconsistent with this notion of right is the idea that the private law can specify 

obligatory ends. That would be to treat the individual as a mere instrument and 

deny his or her status as a free autonomous being.31 Thus, instrumentalist 

considerations are foreign to this conception of the private law. Furthermore, the 

priority of ‘right’ over ‘good’ means that, provided the exercise of the individual’s 

purposive capacity is consistent with the freedom of others, the private law is 

indifferent to moral purposes.32 That is not to say that the private law is devoid 

of morality but rather that it ‘draws its moral character from the notion of freewill 

that it presupposes’.33 Thus, on this conception, the duties of the private law are 

negative, in the sense that one’s sole duty is not to violate the freedom of 

others.34 But the question is how these negative duties translate correlatively 

into the concrete rights of those with whom we interact in the external world. 

According to Weinrib, the rights of the private law are simply ‘juridical 

manifestations of the freedom inherent in self-determining agency’.35  

 

Weinrib names two Kantian rights as relevant to private law: the innate right to 

bodily integrity (because it ‘houses the free will and is the organ of its purposes’) 

and the right to ‘external objects of the will’ such as rights to property and 

                                                           
28 Immanuel Kant, The Metaphysics of Morals (Mary Gregor tr, Cambridge 
University Press 1996) 56 [230]. 
29 Immanuel Kant, Theoretical Philosophy, 1755–1770 (David Walford tr, 
Cambridge University Press 1992) 75. 
30 ibid 74. 
31 The Idea of Private Law (n 24) 110. 
32 ibid 110–11. 
33 ibid 109.  
34 ibid 97.  
35 ibid 122. 
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contractual performance.36 The notion of right means that individuals can 

acquire, through exercises of their free will, rights to external objects that are 

not already the property of another and hence embodiments of that other’s free 

will. In Weinrib’s account of corrective justice, the interference by one individual 

(the defendant) with things that are the embodiment of another individual’s (the 

plaintiff’s) free will (be it the plaintiff’s body or an external object) amounts to an 

injustice which must be corrected. In failing to respect embodiments of the 

plaintiff’s free will, the defendant makes a normative gain which is correlative to 

the plaintiff’s normative loss. These normative gains and losses are not material 

or factual gains and losses.  

 

If, for example, the plaintiff and defendant have entered into a contract through 

exercises of their free will, each party’s right to performance of that contract is 

an embodiment of that free will. A refusal on the part of the defendant to 

perform his obligations under the contract is a failure to respect the plaintiff’s 

free will. Although under the principle of right, each party is to have maximum 

freedom, that freedom is subject to the freedom of others. Thus, the defendant 

has made a normative gain in exercising a freedom (a freedom not to perform 

the contract) to which he is not entitled under the Kantian notion of right. 

Conversely, the defendant’s refusal to perform his contractual obligations 

renders the plaintiff’s prior exercise of will unrealisable in the external world. 

The plaintiff accordingly suffers a normative loss. To correct this injustice, the 

judge has to restore the parties to a situation of normative equality by ordering 

either specific performance or monetary compensation to make good the 

plaintiff’s material, factual loss by placing him in the position he would have 

been in had the contract been performed.  

 

On this account then, the private law has a bipolar, correlative structure, which 

looks no further than the parties to the particular dispute. It is indifferent to moral 

ends and consequentialist considerations. Its sole aim is to restore the parties 

to a situation of normative equality by making good factual losses or restoring 

factual gains which are the consequences of failures to respect embodiments of 

others’ free will. In so doing, it returns the parties to a state of normative equality 

                                                           
36 ibid 128. 
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where each has maximum freedom subject to the same freedom of others. 

Central to this account of private law is free will or autonomy, from which the 

private law derives its moral character and which is presupposed. The principle 

which drives the private law and from which all its concrete rules emanate is 

that of maintaining the equality of the individual as a self-determining agent vis-

à-vis those with whom he interacts in the external world. This, then, can be said 

to be the rationale of private law.  

(c) The Mechanisms of the Private Law and Public Law Regulation 

 

(i) The Meaning of ‘Mechanism’ 

The term ‘mechanism’ is more commonly associated with public law regulation 

than private doctrinal law. The term ‘regulatory mechanism’ is frequently used 

as a synonym for a particular instance of a regulatory technique used to achieve 

particular ends. In the context of regulation, the word mechanism clearly 

connotes ‘a means by which an effect or result is produced.’37 Private law 

discourse, on the other hand, typically uses the language of rights, obligations, 

doctrines and remedies. This reflects the traditional understanding of private law 

as non-instrumental in rationale.  However, the phrase ‘private law mechanisms’ 

is also found in the literature. Sometimes the word ‘mechanism’ is used in this 

context to imply that a particular doctrine or rule which has private law 

consequences38 is being used to some regulatory end. Alternatively, the phrase 

‘private law mechanism’ may connote a doctrine or rule which has private law 

consequences but does not necessarily pursue any particular ends. The word 

‘mechanism’ is used expansively in this framework to encompass all of these 

uses. Thus, ‘mechanism’ encompasses legal doctrines traditionally associated 

with the private law (such as the unconscionable bargain doctrine) as well as, 

for example, licensing regimes or information disclosure obligations laid down 

by statute. Whether a mechanism can properly be described as a ‘private law 

mechanism’ or a ‘public regulatory law mechanism’ depends, ultimately, on its 

rationale as described above. 

                                                           
37 Which is one of several meanings of ‘mechanism’ given in the Oxford English 
Dictionary.  
38 In the sense that it either gives one private individual a right which can be 
enforced against another private individual or relieves one private individual 
from an obligation (or liability) it would otherwise owe another private individual.  
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(ii) Direct Versus Indirect Mechanisms  

Direct and indirect mechanisms are associated with ‘command and control 

regulation’ and ‘responsive regulation’ respectively. The essence of command 

and control regulation has been described as ‘the exercise of influence by 

imposing standards backed by criminal sanctions 2. The force of law is used to 

prohibit certain forms of conduct, to demand some positive actions, or to lay 

down conditions for entry into a sector’.39 This regulatory strategy is built on 

direct mechanisms: perform action X, achieve goal Y, or Z (criminal sanction or 

private law sanction) will follow. With the recognition in the 1980s of the 

shortcomings of ‘command and control’ regulation40 there was a shift towards 

‘responsive regulation’41 and then ‘smart regulation’,42 ‘problem-centred 

regulation’43 and ‘really responsive regulation’.44 As these developments in 

regulatory theory post-date the period of inquiry, these new regulatory 

strategies will not be explored in any detail. In this context, it is sufficient to say 

that one facet of the disillusionment with the command and control approach 

related to its propensity to produce a proliferation of overly complex, rigid and 

over-inclusive rules, resulting in over-regulation. At the same time, its tendency 

to create bright or sharp lines, meant that it was liable to be outflanked or 

evaded by those being regulated. What all these new regulatory strategies have 

in common is a more indirect, flexible approach. Central to this shift is the notion 

of ‘proceduralization’ whereby the emphasis is on guiding or coaxing the 

regulatee towards the desired substantive ends through the use of indirect 

mechanisms rather than by issuing commands (backed up by the threat of 

                                                           
39 Robert Baldwin, Martin Cave and Martin Lodge, Understanding Regulation: 
Theory, Strategy and Practice (2nd edn, Oxford University Press 2012) 106.  
40 See eg Stephen Breyer, Regulation and Its Reform (Harvard University Press 
1982); Eugene Bardach and Robert Kagan, Going by the Book: The Problem of 
Regulatory Unreasonableness (Transaction Publishers 1982); Richard Stewart,  
‘The Discontents of Legalism: Interest Group Relations in Administrative 
Regulation’ (1985) Wisconsin Law Review 655;  Richard Stewart, ‘Regulation 
and the Crisis of Legalisation in the United States’ in Terence Daintith (ed) Law 
as an Instrument of Economic Policy: Comparative and Critical Approaches (de 
Gruyter 1998); Neil Gunningham and Peter Grabovsky, Smart Regulation: 
Designing Environmental Policy (Oxford University Press 1998) 41–47.  
41 See Ian Ayres and John Braithwaite, Responsive Regulation: Transcending 
the Deregulation Debate (Oxford University Press 1992).  
42 Neil Gunningham and Peter Grabobsky (n 40). 
43 Malcolm Sparrow, The Regulatory Craft (Brookings Institution Press 2000). 
44 See Robert Baldwin and Julia Black, ‘Really Responsive Regulation’ (2008) 
71 Modern Law Review 59.  
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criminal or private law sanctions) to achieve those ends.45 Again, although both 

types of mechanisms are clearly regulatory in rationale, the direct mechanisms 

of ‘command and control style’ regulation are more intrusive and controlling 

(and hence regulatory) than the indirect mechanisms of ‘procedularized’ 

responsive regulation.  

 

(d) Private Versus Public Enforcement 

A particular mechanism might envisage enforcement by private individuals, the 

state (for example through a government agency) or both. It does not, however, 

follow from the fact that enforcement is undertaken by private individuals as 

opposed to the state that the mechanism necessarily belongs to the private law. 

Again, the mechanism’s proper classification is a question of its rationale. 

Private law rights of action are, of course, commonly granted to private 

individuals by statute precisely for the purpose of pursuing regulatory ends. 

Some mechanisms may allow for enforcement by both private individuals and 

the state.  A good example is provided by the Financial Services and Markets 

Act 2000, s 138D of which provides that a contravention of a ‘rule’ made by the 

regulator is actionable at the suit of a private person who suffers a loss as a 

result of the contravention.46 Such rules are, of course, also publicly enforceable 

by the regulator (the Financial Conduct Authority). Again, while it is perhaps 

uncommon, there is nothing, in principle, to prevent a mechanism which has a 

purely private law rationale relying on public enforcement. The pursuit of purely 

private interests by public enforcement may, however, be difficult to justify given 

that the cost of such enforcement is borne by the public purse.  

 

(e) The Role of the Source of the Law 

This analytical framework rejects the position that legislation is synonymous 

with public law regulation and judge-made law with the facilitative rules of 

private law.47 As Collins has noted, not only does that distinction break down in 

civil law jurisdictions whose private law is embodied in legislative codes, it also 

collapses when one considers how legislation can become integrated into the 

                                                           
45 See Julia Black, ‘Proceduralizing Regulation: Part I’ (2000) 20 Oxford Journal 
of Legal Studies 597; Julia Black, ‘Proceduralizing Regulation: Part II’ (2001) 21 
Oxford Journal of Legal Studies 33. 
46 But only breaches of certain rules are actionable.  
47 See text to nn 12 and 13. 
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doctrinal fabric of the common law.48 As will be seen, the history of the law 

relating to the protection of borrowers offers some excellent examples of this as 

well as the reverse process of the common law becoming embedded in 

legislation.  

 

(f) Summary of Analytical Framework  

Ultimately, then, whether a particular mechanism is properly classified as part of 

the private law or the public regulatory law (as those expressions are used 

above) must hinge on its rationale, rather than its source (legislation versus the 

judge-made law), its form or mode of enforcement (private law versus public 

law) or consequences (private law versus public law). There is no reason, in 

principle, why private law litigation might not be used in the pursuit of regulatory 

goals. Conversely, it is quite conceivable that mechanisms typically described 

as regulatory might be employed solely for the purpose of maintaining the 

equality of the individual as a self-determining agent vis-à-vis those with whom 

he interacts in the external world. To identify the rationale of the particular 

mechanism employed involves uncovering the motivation of the law-maker. As 

Ogus had observed, ‘the study of motivation is an elusive and perhaps an 

impossible task. Laws, particularly in the form of legislation, are rarely the work 

of a single mind, and there are often conflicting expressions of what was 

intended.’49 The process inevitably involves a degree of ‘squinting’, but the 

various parliamentary and other committee reports, parliamentary debates and 

decisions of the courts do provide some valuable clues. Where the intention is 

ambiguous, however, the form of the mechanisms employed may have some 

presumptive force. Likewise, the particular form of the mechanisms utilised may 

render even more regulatory what is already clearly regulatory in rationale. 

Ultimately, the purpose of looking at the development of the law through the 

lens of these two opposing paradigms of ‘doctrinal private law’ and ‘public 

regulatory law’ is to position the law at any given moment in its development at 

a particular point on a scale of ‘regulatoriness.’  

 

 

                                                           
48 Collins (n 1) 60.  
49 Anthony Ogus, Regulation: Legal Form and Economic Theory (Hart 
Publishing 1994) 3. 
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3. THE SCOPE OF THE INQUIRY 

A number of points should be made at the outset about the scope of the inquiry. 

Firstly, this thesis is, in truth, concerned with the development of consumer 

credit practices and law. Despite the long historical roots of consumer law, it 

would be a misnomer to speak of ‘consumers’ as legal subjects worthy of 

special protection qua consumers before the 1960s or of a law of ‘consumer 

credit’ before 1974. That terminology has, therefore, been avoided in the title of 

the thesis. But it must be acknowledged that the phrase ‘the protection of 

borrowers’ is also something of a misnomer. The thesis is concerned with the 

protection of parties to a much broader range of credit transactions than loans 

and, to some extent, to transactions which would not be considered credit 

transactions under the Consumer Credit Act 1974 but which were developed 

with a view to avoiding regulation.50 It is in this loose sense that the term 

‘borrower’ is used the title of the thesis.  

Secondly, as the focus of the inquiry is on consumer credit transactions – 

which, on a conventional understanding of the term ‘consumer’, means credit 

transactions entered into by individuals for personal as opposed to business 

purposes51 -  the phrase ‘personal credit transactions’ has been used in the title. 

It is, however, impossible to consider the development of credit granted for 

personal purposes in isolation from commercial credit. In fact, it is this failure to 

appreciate the different and often mutually antagonistic credit needs of the 

commercial community, on the one hand, and the small private borrower, on the 

other, that bedevilled the law of credit until the enactment of the Consumer 

Credit Act 1974. But even after 1974 a sharp distinction between personal and 

business credit has been impossible. The Consumer Credit Act 1974 proceeded 

on the basis that the position of a small unincorporated business buying on 

credit or taking out a loan is often not materially different from that of an 

individual buying or borrowing for personal or family use52 and ‘consumer credit’ 

                                                           
50 The classic example is the sale of an annuity for the life of the seller which 
was the primary device for avoidance of the usury laws in the eighteenth 
century: see ch 2.  
51 On the many and varied definitions of ‘consumer’ in the UK and EU context, 
see Peter Cartwright, Consumer Protection and the Criminal Law (Cambridge 
University Press 2001) 2–4.  
52 Consumer Credit, Report of the Committee (Cmnd 4596 1971) para 1.1.3. 
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for the purposes of the Act thus encompasses credit below a certain monetary 

limit granted to unincorporated businesses for business purposes. Thirdly, 

although undoubtedly a form of credit, lending secured on land is largely 

excluded from the scope of the inquiry. Given the historical significance of land, 

special considerations and rules always applied to this type of lending. 

Furthermore, mortgages were largely outside the scope of the Consumer Credit 

Act 1974. The law relating to mortgages of land is, therefore, only touched upon 

briefly for the purposes of drawing comparisons or analogies.  

Finally, the time-range of the inquiry is from 1700 to 1974. That said, much of 

the law in this area, particularly that relating to usury, was well-settled by the 

beginning of this period, and it has been necessary to include some discussion 

of the earlier legal, religious and philosophical background. Similarly, some 

developments subsequent to 1974 have been briefly touched upon with a view 

to providing a retrospective evaluation of the Consumer Credit Act 1974.  

 

4. SOURCES 

In examining the evolution of credit practices and the law’s response to them 

during the period of investigation, this thesis draws on works of social and 

economic history as well as case law and doctrinal legal treatises of the time. 

Given the preponderance of legislation in this area, there is a strong focus on 

uncovering the law-maker’s motivation through detailed examination of 

parliamentary reports and debates. There is little in the way of legal historical 

literature on which to draw in this area.53 It is hoped that this thesis will go some 

way towards filling this significant gap. 

                                                           
53 Isolated examples are a section on consumer credit (between 1820 and 
1914) in Michael Lobban, ‘Commercial Law’ in William Cornish, Stuart 
Anderson, Raymond Cocks, Michael Lobban and Keith Smith, The Oxford 
History on the Laws of England, Vol XII 1820–1914: Private Law (Oxford 
University Press 2010); Warren Swain and Karen Fairweather, ‘Usury and the 
Judicial Regulation of Financial Transactions in Seventeenth- and Eighteenth-
Century England’ in Mel Kenny, James Devenney and Lorna Fox-O’Mahony 
(eds), Unconscionability in European Financial Transactions (Cambridge 
University Press 2010); Warren Swain and Karen Fairweather, ‘The Legal 
Regulation of Pawnbroking in England: A Brief History’ in James Devenney and 
Mel Kenny, Consumer Credit, Debt and Investment in Europe (Cambridge 
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5. STRUCTURE    

The thesis follows a loosely chronological structure. The development of the law 

can be divided into four main periods. The first period runs from 1700 until 

1854, the year of the usury laws’ repeal. The second period runs from 1854 until 

the early 1880s when the protection of borrowers first captured Parliament’s 

attention. The third period runs from the 1880s until the 1960s. The third period 

was a time of intense legislative activity in this area and saw the creation of 

discrete legislative regimes applying to lending by way of bills of sale, 

transactions with money-lenders more generally and hire-purchase (and other 

types of instalment credit). Finally, in response to the Crowther Committee’s 

recommendation that the various types of credit mechanisms should be 

recognised as functionally the same and brought under the umbrella of one 

unified legislative regime, a law of ‘consumer credit’ was born in the form of the 

Consumer Credit Act 1974. This era of the Consumer Credit Act is the fourth 

period.  

During the first period (1700–1854), the pawnbroking legislation aside (whose 

main effect was to take certain pawnbroking transactions outside the scope of 

the usury laws), the usury laws were the only instance of legislative intervention. 

Chapter 2 deals with the usury laws and so is concerned primarily with this first 

period although the earlier religious, philosophical and legal background is also 

discussed. Running alongside the protection afforded by the usury laws, was 

the general law. Of particular importance in this context was the equitable 

jurisdiction in fraud to grant relief from unconscionable transactions which fell 

outside the scope of the usury laws. During the second period (1854 to the early 

                                                                                                                                                                          

University Press 2012); A Hardaker, A Brief History of Pawnbroking (Jackson 
Ruston and Keeson 1892). There is also some historical analysis of 
parliamentary attitudes to consumer credit from 1800 onwards in Sarah Brown, 
‘Consumer Credit and Over-Indebtedness: The Parliamentary Response: Past, 
Present and Future’ (PhD Thesis University of Leeds 2006). James McManus, 
‘Law and Power: A Study of the Social and Economic Development of the Law 
relating to Credit’ (PhD thesis University of Dundee 1985), explores the history 
of the law relating to hire-purchase and goods-related credit from a ‘law and 
power’ perspective. The only attempt at a historical synthesis of the law in this 
area, albeit at a very superficial level, is found in Consumer Credit, Report of 
the Committee (Cmnd 4596 1971) ch 2.1. There is, of course, a relative wealth 
of legal historical literature on the general law of contract, which forms the 
backdrop to the law in this area.  
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1880s) the equitable jurisdiction was the only line of defence. Chapter 3 focuses 

on this aspect of the equitable jurisdiction from 1700 onwards but also sets this 

against the earlier background to contract law doctrine of the period.  

The next four chapters are thematic in the sense that each focuses on a 

different type of credit transaction and the discrete legal regimes, largely 

legislative, that were developed in response them. Chapter 4 deals with 

pawnbroking, chapter 5 with money-lending and bills of sale, and chapter 6 with 

instalment credit, primarily hire-purchase, (although credit-sale and conditional-

sale are also discussed). In terms of chronology, these chapters cut across 

each other as well as chapter 3. Chapter 4 (Pawnbroking) also cuts across 

chapter 2. That said, there is a loose sense of chronology in that each of these 

credit mechanisms assumed importance at different times. The pawnbroking 

transaction was the most significant credit mechanism from the medieval period 

onwards. It was not until the 1880s that its popularity began to wane. 

Accordingly, legislative intervention in this type of credit-granting occurred as 

early as 1603. Although straightforward money-lending had probably existed for 

as long as pawnbroking, pawnbroking remained the primary vehicle for the 

granting of credit to the lower classes. It was only with the nineteenth-century 

growth in money-lending and the explosion in the 1870s of money-lending by 

way of bill of sale in particular, that parliamentary attention became focussed on 

the need for legal protection in this area. Thus legislative interventions in this 

area fall towards the beginning of the third period (the early 1880s to 1974). 

Finally, hire-purchase emerged in the 1860s and, by the turn of the century, was 

the pre-eminent form of instalment credit. While there had been calls for the 

enactment of hire-purchase legislation from as early as the 1880s, it was not 

until 1938 that this occurred. 

Chapter 7 (which in terms of chronology cuts across chapters 3, 4, 5 and 6) is 

concerned with the twentieth-century quest for coherence in this area. It outlines 

the changing patterns of credit and the development of new credit mechanisms 

in the twentieth century. It highlights the increasing complexity and anomalies 

resulting from the existence of numerous discrete legal regimes and concludes 

with a retrospective evaluation of the Consumer Credit Act 1974.  
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Chapter 8 (Conclusions) draws together the threads that run through this 

voluminous body of legislation and judge-made law. In particular, viewing the 

law through the analytical framework described in chapter 1, it aims to show 

how the many mechanisms were used across time often to quite different ends, 

and locate the law at particular points in its development on a spectrum of 

‘regulatoriness’.  
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CHAPTER 2: THE USURY LAWS 

 

1. INTRODUCTION 

 

In 1700 the prohibition on usury was still extant, albeit the concept of usury had 

undergone reformulation. Whereas usury originally meant the taking of any 

interest, by the early seventeenth century it had been redefined as the taking of 

excessive interest. This change was itself a consequence of the pressure for 

more readily available credit in a period of commercial development. It also 

reflected a shift in thinking: the yardstick against which the usury legislation was 

to be measured was now one of economic effects rather than theology.1 With 

growing industrialisation these pressures only increased during the course of 

the eighteenth century. By 1787 Jeremy Bentham portrayed the usury laws as 

belonging to ‘past ages of ignorance and barbarism’ from which ‘industry and 

ingenuity’ had to detach themselves for the sake of the future.2 As a direct 

intervention in the core content of the bargain, the usury laws were an intrusive 

regulatory mechanism. In reality, the ingenuity of lenders had long found ways 

around the statutory prohibition and, over time, a number of piecemeal 

legislative exemptions were enacted, leaving the usury laws with a relatively 

narrow field of application by the time of their repeal. Nonetheless, despite an 

unequivocal recommendation of repeal by a Select Committee Report of 1818, 

the opposition of the landed class in Parliament ensured that it was another 

thirty-six years before a total repeal was achieved.  

 

2. THE BACKGROUND TO THE USURY LAWS 

 

(a) Religious and Philosophical Background  

The regulation of the taking of interest has a long pedigree. Hammurabi’s Legal 

Code, compiled between 1727 and 1680 BC, imposed an interest rate ceiling of 

                                                           
1 Norman Jones, God and the Moneylenders (Basil Blackwell 1989) 186.  
2 Defence of Usury (London 1787) 171. 
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20 per cent on loans of silver and 33 per cent on loans of grain.3  Interest rate 

caps are similarly found in the Law Code of Manu, thought to have been 

compiled somewhere between 200 BC and 200 AD.4 In Ancient Greece, lending 

at interest, which facilitated trade and contributed to economic prosperity from 

the seventh century BC onwards, was seen as a fact of life. Apart from a short-

lived decree at Delphi imposing a 6 per cent ceiling, the story of interest rates in 

Ancient Greece was one of unbridled freedom.5 In Rome, the history of lending 

at interest was a less happy one, with ongoing conflict and civil unrest caused 

by the exorbitant rates of interest extracted from the plebeians by the ruling 

patricians. Attempts to deal with the problem through a series of interest rate 

ceilings and an outright prohibition on the taking of interest6 were, however, met 

with widespread evasion.7 Loans received detailed treatment in Justinian’s 

Corpus Iuris Civilis, with the legal maximum being reduced from 12 per cent to 6 

per cent for ordinary loans.8 A particular problem was that of anatocismus, the 

taking of interest upon interest. This was forbidden in some cases at least9 and 

further protection was provided by a rule that the total amount of interest which 

could be charged could not exceed the capital sum.10  

                                                           
3 Godfrey Driver and John Miles (eds), The Babylonian Laws, vol 2 (Clarendon  
1952-1955) 39, paras L–M. For commentary on these paragraphs, see Godfrey 
Driver and John Miles (eds), The Babylonian Laws, vol 1 (Clarendon 1952–
1955) 173–177. For a discussion of lending and interest rates in Mesopotamia 
between 3000-400 BC, see Sidney Homer, A History of Interest Rates (Rutgers 
University Press 1977) 25–31. 
4 Patrick Olivelle (tr), The Law Code of Manu, (Oxford University Press 2004) 
133, paras 8.140 and 8.151–8.153.  
5 See Homer (n 3) 32–43; Robert Maloney, ‘Usury in Greek, Roman and 
Rabbinic Thought’ [1971] Traditio 79; Gustave Glotz, Ancient Greece at Work 
(New York 1926) 242.  
6 The Twelve Tables (451–449 BC) provided that ‘No person shall practice 
usury at a rate of more than one twelfths’, equating to a legal maximum of 8.33 
per cent per annum. In 357 BC, the Lex Duillia Memenia reaffirmed the ceiling 
in the Twelve Tables. The ceiling was reduced to 4 1/6 per cent in 347 BC. In 
342 BC, the Lex Genucia introduced an outright prohibition on lending at 
interest but in 88 BC the Lex Cornelia restored the position in the Twelve Tables 
(8.33 per cent). In 51 BC, the legal maximum raised to 12 per cent and this 
remained the position for centuries. For details, see Homer (n 3) 44–56.  
7 See Maloney (n 5) 90–92; Homer (n 3) 45. 
8 Homer (n 3) 55. The legal maximum was 4 per cent if the lender was persona 
illustris, 8 per cent where the loan was for commercial purposes and 12 or 12 ½ 
per cent for maritime loans and loans of produce.  
9 Codex Justinianus 4.32.28 
10 Codex Justinianus 4.32.27. 
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The Hebrew scriptures had prohibited the taking of any interest on a loan, at 

least in loans to fellow Jews (one’s ‘brother’) or the poor.11 These scriptures 

were, however, interpreted as going beyond a simple prohibition on the taking 

of interest; Jews were positively obliged to lend to a fellow Jew in need.12 

Where lending to foreigners was concerned, the taking of interest was 

permitted.13 Indeed, some even took the view that the charging of interest was 

an imperative when lending to foreigners,14 setting up a sharp distinction 

between ‘insider’ and ‘outsider’.  

 

In Christianity, the practice of usury by both clergy and laymen was condemned 

by the Church in the Council of Elvira in 306.15 The condemnation of usury by 

the clergy was repeated by the Council of Arles in 314.16 The first 

pronouncement on the subject of usury by an ecumenical council was made in 

325 and prohibited the taking of interest by the clergy.17 In 345, the ban on 

usury was extended to laymen by the First Council at Carthage.18  

 

The distinctions made in Jewish law between lending to ‘one’s brother’ and 

‘foreigners’ and ‘the poor’ and other borrowers were inconsistent with the more 

                                                           
11 Exodus 22:25; Deuteronomy 23:20–21; Ezekiel 18:7-8 and 13; Leviticus 
25:35–36.  For discussion of the position in early Jewish Law, see Maloney (n 
5) 96–109.  
12 See Mekilta of Rabbi Ishmael, (Jacob Lauterbach tr, 2nd edn, Jewish 
Publication Society 2004) 459–60. 
13 See Philo, On the Special Laws (Francis Colson tr, Harvard University Press 
1937) para 2.73.  
14 See the Sifre to Deuteronomy 263 (on 23:21) and 113 (on 15.3) (Jacob 
Neusner tr, Scholars Press 1987). 
15 Canon 20.  
16 Canon 13. 
17 Canon 17 of the First Council at Nicaea. See Norman Tanner (ed), Decrees 
of the Ecumenical Councils, vol 1 (Sheed & Ward and Georgetown University 
Press 1990) 14. The practice of usury amongst the clergy must have been a 
persistent problem because the proscription was re-iterated in 364 by the 
Council of Laodicea and in 410 by the Synod of Selecia-Ctesiphon. For detailed 
discussion of the prohibition of usury in the early Church councils, see David 
Jones, Reforming the Morality of Usury (University Press of America 2004) 30–
32.  
18 The prohibition was reiterated by the 3rd, 4th and 6th councils of Carthage in 
397, 398 and 401 respectively. 
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absolutist Christian stance given expression to in Luke 6.3519 that all lending at 

interest was wrong. This absolutist view was to exercise a stranglehold on 

Western thinking on the subject of interest and usury20 for centuries.  

 

In the eleventh century, the Scholastics turned their attention to the question of 

usury.  St Anselm of Canterbury equated usury with theft.21 This represented a 

new departure in Christian thinking as the sin of usury had always been 

grounded in the notion of lack of charity. Thomas Aquinas later developed the 

scholastic analysis of usury,22 drawing on the Platonic and Aristotelian idea that, 

as money was merely a medium of exchange and naturally sterile, usury was 

contrary to nature.23 Usury remained a purely religious concern in England until 

the latter part of the fifteenth century. The ecclesiastical courts exercised 

exclusive jurisdiction over usury, the secular courts disclaiming any jurisdiction 

except on the usurer’s death.24 The Canon law, as set out in the Decretum 

Gratiani compiled and written in the twelfth century, defined usury strictly as 

                                                           
19 ‘But love your enemies, do good, and lend, expecting nothing in return’.  
20 In this context the term ‘usury’ is used to mean the taking of any interest on a 
loan.  
21 For a comprehensive account of Scholastic thought on usury, see John 
Noonan, The Scholastic Analysis of Usury (Harvard University Press 1957).  
22 St Thomas Aquinas, Summa Theologica, literally tr by the Fathers of the 
English Dominican Province, vol 2 (Burns & Oates 1947–48) 1518 – 1522. 
23 See Plato, The Laws, (tr Trevor Saunders, Penguin Books 2005) para 
11.921CD; Aristotle, The Politics in William Ross (ed), The Works of Aristotle 
Translated into English, vol 10, book 1, part 10, 1258b: ‘The most hated sort [of 
wealth-getting], and with the greatest reason, is usury, which makes a gain out 
of money itself, and not from the natural object of it. For money was intended to 
be used in exchange, but not to increase at interest. And this term interest, 
which means the birth of money from money, is applied to the breeding of 
money because the offspring resembles the parent. Wherefore of all modes of 
getting wealth this is the most unnatural.’ See also Aristotle, Nichomachean 
Ethics in William Ross, ibid vol 9, book 4, part 1, 1122a and ibid vol 5, part 5, 
1133a. For discussion of Greek thinking on usury, see Maloney (n 5). 
24 On the usurer’s death the usurer’s chattels passed to the King and his lands 
passed to the feudal lord: see George Hall (ed), The Treatise on the Laws and 
Customs of the Realm of England commonly called Glanvill (Oxford University 
Press 1965) 89. According to canon law, the Church had exclusive jurisdiction 
in respect of the definition of usury but not in respect of the punishment of 
usurers. On the ecclesiastical jurisdiction, see Richard Helmholz, ‘Usury and the 
Medieval English Church Courts’ (1986) 61 Speculum 364; Richard Helmholz, 
The Canon Law and Ecclesiastical Jurisdiction from 1597 to the 1640s (Oxford 
University Press 2004) 378–82.  
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‘whatsoever is taken for a loan beyond the principal’.25 Convicted usurers were 

subject to a penalty of excommunication and obliged to restore the amount of 

the usury to the victim or to charitable uses. Attempts at evasion were 

widespread, with numerous cases of ‘cloaked usury’ coming before the courts.26 

Nonetheless, some canon lawyers were prepared to acknowledge the 

legitimacy of interest in certain circumstances.27 One such circumstance was 

where the lender shared in the borrower’s risk.28 Similarly, where money had 

initially been advanced on an interest-free basis but the debtor had failed to 

repay by the due date, the subsequent charging of interest was rationalised as 

permissible compensation (damnum emergens).29 Some were even willing to 

accept the more radical proposition that interest was justified as compensation 

for the potential profit the lender might have made if he had retained the use of 

the money (lucrum cessans).30 

 

From the fifteenth century, the intent behind the taking of interest came to play a 

role in the European debate on usury. Whereas usury had previously been seen 

as a purely factual and objective question, the lender’s intention began to 

assume increasing importance. By 1499, Summenhart was asserting that, 

whatever the outward form of the transaction, someone who lent in good faith 

without intending usury was not a usurer.31 Though attracting strong support in 

some quarters, this view was by no means universally accepted. After the 

Reformation, the writings of the French jurist Charles du Moulin also proved 

influential. For him, the touchstone of usury lay in the circumstances of the 

                                                           
25 Gratian, Decretum: ‘Ecce evidenter ostenditur, quod quidquid ultra sortem 
exigitur usura est.’ The Decretum Gratiani is a compendium of canon law which 
appeared around 1140. On the decretals, see Peter Landau, ‘Gratian and the 
Decretum Gratiani’ in Wilfried Hartmann and Kenneth Pennington (eds),The 
History of Medieval Canon Law in the Classical Period, 1140 – 1234 : From 
Gratian to the Decretals of Pope Gregory IX (The Catholic University of America 
Press 2008). 
26 See Helmholz (n 24) ‘Usury and the Medieval English Church Courts’ 371–73 
on the methods used.  
27 For an overview, see Norman Jones (n 1) 9–10.  
28 Aquinas considered this a legitimate form of interest: see Aquinas (n 22) 
question 78. 
29 Aquinas considered damnum emergens permissible.  
30 Aquinas considered this illegitimate. 
31 Konrad Summenhart, Tractatus de Contractibus Licitis et Illcitis (1499) cited 
in Noonan (n 21) 233–34. 
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borrower; lending at interest to the poor or those in temporary difficulties was 

insupportable but lending at reasonable rates of interest to the rich, who would 

use the money to generate more wealth, was unobjectionable.32  

 

Whereas Luther had adhered to the traditional position that usury was a factual 

and objective matter and rejected both damnum emergens and lucrum 

cessans,33 Calvin’s view was more liberal. Though rejecting the absolutist 

stance based on Luke 6:3534 and accepting that lending at interest was 

necessary and justified in an increasingly commercial world, he cautioned that 

his utterances should not be taken as a licence for unbridled liberty to lend at 

interest. For Calvin, the taking of interest was forbidden if it was repugnant to 

‘justice and charity’. What was forbidden was not the taking of interest itself but 

extorting a gain for oneself at one’s neighbour’s expense. According to Calvin, 

‘usury must be judged, not by any particular passage of Scripture, but simply by 

the rules of equity’, which meant the love of neighbour. He then explained what 

this meant in practice. Firstly, interest must not be taken from the poor; 

secondly, one must not be so intent on gain as to neglect the necessary offices, 

scorning one’s poor brethren; thirdly, one must not go beyond the bounds of 

equity which are to be ascertained by the Golden Rule (‘In everything, do to 

others what you would have them do to you, for this sums up the Law and the 

Prophets’); fourthly, he who borrows money must make as much or more gain 

from the money borrowed; fifthly, what is equitable is not to be judged according 

to ‘vulgar custom’ or the iniquity of the world but from the Word of God; the 

transaction must be viewed not as a private affair, but for the good of the public; 

seventhly, one must not go beyond what the laws of the region permit, although 

                                                           
32 Jean-Louis Thireau, Charles du Moulin (1500–1566) Etude sur les sources, la 
méthode, les idées politiques et économiques d’un jurist de la Renaissance 
(Libraire Droz 1980) 355 n 39.  
33 See Martin Luther, Von Kauffshandlungen und Wucher (Wuittemberg 1524). 
Although Luther accepted that money could be lent at interest to support the 
old, widows, orphans, the church and ministers: 
34 On the ground that the phrase ‘hoping for nothing in return’ had been too 
narrowly interpreted as a reference to interest, whereas Christ was really urging 
His followers to serve the poor rather than the rich: Jean Calvin, ‘Letter to 
Claude de Sachin’ in Gulielmus Baum, Eduardus Cunitz and Eduardus Reuss 
(eds), Opera Quae Supersunt Omnia, vol 7 (C A Schwetschke 1863–1900) 210. 
A translation of the letter can be found in Georgia Harkness, John Calvin: The 
Man and His Ethics (Abingdon Press 1958) 204–07.  
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Calvin acknowledged that this was not always a sufficient rule since such laws 

often permitted what they could not restrain.35  

 

Thus, central to Calvin’s views on usury was the idea of charity – that one 

should not take advantage of one’s neighbour – and that loans at interest were 

justified only if both parties were thereby benefitted. Calvin’s views 

subsequently found their way into the English debate on usury via the 

Protestant theologian, Martin Bucer, who settled in Cambridge in the mid-

sixteenth century.36 The usury question can be viewed as part of the broader 

question of ‘just price’ which had occupied medieval canon lawyers and 

theologians during this period.37 While there is no evidence that the just price 

doctrine was assimilated into the English common law, it has been suggested 

that an underlying expectation that prices would be fair was a part of the English 

medieval mind-set.38  

 

(b) The Legislative Background  

The first secular intervention in this area occurred in 1487 with an Acte agaynst 

Usury and unlawfull Bargaynes, which declared all usurious bargains to be 

‘utterly voide and of none effecte’ and usurers made liable to a penalty of £100 

‘reserving to the Church, this punysshement notwithstanding, the Correccion of 

their Soulles according to the laws of the same’.39 That penalty was replaced with 

a forfeit of half the sum of money lent by a statute of 1495, which defined usury as 

the ‘taking for the same lone any thing more besides or above the money lente by 

                                                           
35 ibid. 
36 See Norman Jones (n 1) 20–22 on the debate in 1550 in Cambridge between 
Martin Bucer and John Young. 
37 On the just price doctrine, see Raymond de Roover, ‘The Concept of the Just 
Price and Economic Policy’ (1958) 18 Journal of Economic History 418; John 
Baldwin, ‘The Medieval Theories of Just Price: Romanists, Canonists, and 
Theologians in the Twelfth and Thirteenth Centuries’ (1959) 49 Transactions of 
the American Philosophical Society 1 ; James Gordley, ‘Equality in Exchange’ 
(1981) 69 California Law Review 1587; James Gordley, Foundations of Private 
Law: Property, Tort, Contract, Unjust Enrichment (Oxford University Press 
2006) chapter 7. 
38 See Patrick Atiyah, The Rise and Fall of Freedom of Contract (Clarendon 
Press 1979) 61–65; Gwen Seabourne, Royal Regulation of Loans and Sales in 
Medieval England (Boydell Press 2003). 
39 3 Hen VII c 6.  
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way of contracte of covenaunte at the tyme of the same lone’.40 Despite these 

harsh penalties, the statutory prohibition proved hard to enforce. This reality was 

acknowledged by a statute of 1545 in the reign of Henry VIII, which declared 

interest rates of more than 10 per cent usurious and unlawful,41 thus impliedly 

accepting the lawfulness of interest rates of 10 per cent and less and creating, for 

the first time, a distinction between reasonable and excessive interest.42 Unlike its 

predecessor, which expressly reserved the ecclesiastical jurisdiction over usury, 

the Act of 1545 made no mention of the law of the Church, suggesting that usury 

had become the exclusive preserve of the secular courts. This Act was subject to 

trenchant criticism as being against God’s law and, in any event, seems to have 

had little effect on lending practices. Usury persisted with interest rates remaining 

at over 10 per cent and very few prosecutions being brought under the Act.43 1552 

saw a sharp reversal of this liberalization with an Act reintroducing a total 

prohibition on usury firmly rooted in God’s law.44 The prohibition was backed up by 

forfeiture of both principal and interest.  The reintroduction of the total prohibition 

may have been pleasing to those who wanted to see God’s law upheld, but it 

came under increasing pressure on practical grounds.45 In particular, it was 

argued that the prohibition had, in fact, had the effect of increasing interest rates 

and was, in any event, both widely circumvented and breached. 

 

Finally, in 1571, an uneasy compromise between practical needs and the dictates 

of God’s law was achieved with the enactment of 13 Elizabeth I c. 8. Despite 

claiming to reinstate Henry VIII’s Act of 1545, the new Act was unequivocal that all 

lending at interest was forbidden and contrary to God’s law and that the 

ecclesiastical jurisdiction was preserved.46 Nevertheless, the distinction drawn by 

the 1545 Act between lending at 10 per cent and below and lending at above 10 

per cent was maintained. Those who lent at rates of 10 per cent or less were 

                                                           
40 11 Hen VII c 8. 
41 The penalty was forfeiture of treble the principal and imprisonment: s 5.  
42 37 Hen VIII c 9.  
43 See Norman Jones (n 1) 49.   
44 5 and 6 Edw VI c 20.  
45 See Norman Jones (n 1) 50–53.  
46 Although it made clear that where lending at 10 per cent or less was 
concerned, the ecclesiastical courts could not impose any greater penalties 
than those provided in the Act.  
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subject to forfeiture of the interest,47 whereas those lending at above 10 per cent 

were liable to forfeiture of three times the principal and imprisonment.48 In addition 

to the imposition of this heavy penalty, the 1571 Act also provided that contracts of 

loan at above 10 per cent were void.49 Those forced to borrow money at rates 

above 10 per cent were thus provided with powerful incentives to escape from 

their obligations and turn informer.50 The Act also made the arranging of loans at 

above 10 per cent punishable51 and widened the range of courts with jurisdiction 

to deal with usury.52 The framers of the Act were anxious that it should not be 

construed as legalizing lending at interest and, with this in mind, a provision was 

added emphasising that the statute should be ‘most largely and strongly 

construed for the repressing of Usuries, and against all psons that shall offend 

agaynste the true meaning of the said Statute by any Way or Devyce directly or 

indirectly’.53 Thus to view the 1571 Act as ‘a victory of capitalism and 

Protestantism over outdated medieval moral theology’ would, as Jones has 

argued, be misconceived;54 rather it ‘stands as a monument to the ways of 

thinking that created that moral theology’.55 

 

Despite the concern that the 1571 Act should not be understood as sanctioning 

lending at rates of 10 per cent or less, that is exactly what occurred throughout the 

course of Queen Elizabeth’s reign. Whatever the statute said, by the 1590s, 10 

per cent was widely accepted as the ‘natural’ rate of interest.56 Although there 

were frequent prosecutions for lending at above 10 per cent, the offence of 

lending at less than 10 per cent or less was largely ignored.57 An indication of how 

                                                           
47 S 4.  
48 S 1.  
49 S 2. 
50 Norman Jones (n 1) 63.  
51 S 3.  
52 S 5. This was extended from the courts of King’s Bench, Common Pleas and 
Exchequer to the Justices of Oyer and Terminer, Justices of Assize, Justices of 
the Peace, mayors, sheriffs and city bailiffs. 
53 S 6.  
54 Norman Jones (n 1) 65. 
55 ibid.  
56 Norman Jones (n 1) 172. It appears that nobody was lending at less than 10 
per cent.  
57 ibid 91–117. Lending at rates above 10 per cent was sometimes referred to 
as ‘grand usury’ in distinction to ‘petty usury’, which meant lending at a rate of 
10 per cent or less.  
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inured society had become to lending at interest by the seventeenth century is 

provided by a case in the King’s Bench in 1622, in which Lea CJ, Houghton and 

Chamberlaine JJ expressed the view that ‘usury which is allowed by statute has 

obtained such strength through usage that it would be a great impediment to traffic 

and commerce if it were impeached’ with Lea CJ adding that ‘usury of less than 

10 per cent is not such usury as is condemned, but tolerated, although one 

endangers one’s conscience.’58 Despite continued hostility in some quarters to 

this divergence between God’s law and the law of the state and commercial 

practice, a new reality prevailed. This was summed up by Francis Bacon, writing 

in 1625: 

[T]wo things are to be reconciled, the one that the tooth of usury be grinded 
that it bite not too much; the other that there be left open a means to invite 
moneyed men to lend to merchants, for the continuing and quickening of 
trade.59  

                                                                                                                                                                                

There was also a growing awareness that restrictive laws on the taking of interest 

had the potential to drive capital abroad. Henceforth, the focus was on 

determining the appropriate rate of legal interest. Whereas the concern during 

Elizabeth’s reign had been with squaring the new law with God’s law, the concern 

was now with squaring the usury legislation with good economics.60  

 

Bacon, emphasising the different needs of the ‘common borrower’ and the 

commercial community, advocated the application of different legal rates of 

interest to each group.61 At the same time, mercantilist writers, obsessed with the 

fact that Britain was lagging behind Holland in terms of prosperity and economic 

growth, turned their attention to the question of the legal rate of interest.62 Sir 

Thomas Culpeper, writing in 1621, attributed the superior economic performance 

of the Dutch to the low rate of interest – less than 6 per cent – that prevailed 

                                                           
58 Sanderson v Warner (1622) Palm 291, 292; 81 ER 1087, 1088.  
59 Francis Bacon, ‘Of Usury’ in Essayes or Counsels, Civill and Morall (London 
1625) 243.  
60 Norman Jones (n 1) 176.  
61 ibid 243-44.  
62 On mercantilism more generally, see Eli Heckscher, Mercantilism (Allen and 
Unwin 1934); Jacob Viner, Studies in the Theories of International Trade (Allen 
and Unwin 1937); Donald Coleman (ed), Revisions in Mercantilism (Methuen 
1969); Lars Magnusson, Mercantilism: The Shaping of an Economic Language 
(Routledge 1994).  
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there.63 His tract, which was presented to Parliament, was undoubtedly influential 

in achieving a reduction of the legal rate of interest to 8 per cent three years 

later.64 The mercantilists continued to apply pressure65 and the rate was again 

lowered to 6 per cent in 1660,66 but a subsequent attempt in 1668 to bring down 

the rate to 4 per cent failed. Opponents of the reduction claimed that the views of 

the mercantilist writers67 were based on a fundamental misconception;  a low rate 

of interest was, they argued, an effect rather than a cause of prosperity. 

Furthermore, the proposed reduction would result in previously lawful loans being 

called in, to the detriment of both trade and the landed class.68  

 

3. THE USURY LAWS: 1700–1854 

(a) Legislative Developments from 1700   

In 1700 the prohibition on usury was to be found in the 1660 Act for Restraining 

the Takeing of Excessive Usury:69 

[N]oe person or persons whatsoever 2.. shall2. take directly or indirectly 
for Loane of any Money wares Merchandice or other Commodityes 
whatsoever  above the value of Six Pounds for  the Forbearance of one 
Hundred Pounds for  a Yeare, and soe after that rate for a greater or lesser 
Summe or for a longer or shorter time, And that all Bonds Contracts and 
Assurances whatsoever whatsoever made after the time aforesaid for 
payment of any principall or money to be lent or covenanted to be 

                                                           
63 Thomas Culpeper, A Tract Against the High Rate of Usury (London 1621) 2.  
64 (1624) 21 Jac I c 17. The Act did not affect ecclesiastical jurisdiction and 
expressly provided that it should not be ‘construed or expounded to allow the 
practise of Usurie in point of Religion or Conscience’.  
65 That is not to say that all mercantilist writers were in agreement on this issue: 
see eg Thomas Manley, Interest of Money Mistaken (London 1668). 
66 12 Car II c 13.  
67 In particular, the views of the prominent mercantilist writer and merchant, Sir 
Josiah Child. Child gave evidence to Parliament and also published his views in 
his Brief Observations Concerning Trade and Interest of Money (London 1668). 
For discussion of Child’s role and motivations in the debate surrounding the 
legal rate of interest, see Murray Rothbard, An Austrian Perspective on the 
History of Economic Thought, vol 1 (Edward Elgar 1995). Thomas Culpeper’s 
son, Thomas Culpeper the Younger, had also had his father’s tract reprinted 
that year together with his own: see A Discourse showing the many Advantages 
which will accrue to this Kingdom by the Abatement of Usury together with the 
Absolute Necessity of Reducing Interest of Money to the lowest Rate it bears in 
other Countreys (London 1668).  
68 See eg Anon, Interest of Money Mistaken, or a Treatise, Proving, that the 
Abatement of Interest is the Effect and not the Cause of the Riches of a Nation, 
and that six per cent is a Proportionable Interest to the present condition of this 
Kingdom (London 1668).  
69 12 Car II c 13.  
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performed upon or for any Usury,  whereupon or whereby there shall be 
reserved or taken above the Rate of Six  pounds in the Hundred as 
aforesaid shall be utterly void, And that all and  every person and persons 
whatsoever which shall 2 upon any Contract 2take accept and receive by 
way or means of any Corrupt Bargaine Loane Exchange Cheivesaunce 
Shift or Interest of any Wares Merchandise or other thing or things 
whatsoever, or by any deceitfull way or meanes or by any covin, engine or 
deceitfull conveyance for the forbearing or giving day of payment for one 
whole yeare of and for their Money or other thing above the Sume of six 
pounds for the forbearing of One hundred pounds for a yeare, and soe 
after that rate for a greater or lesser Summe or for a longer or shorter terme 
shall forfeit and loose for every such offence the treble of the value of the  
Moneys wares Merchandise and other things soe lent bargained Sold 
Exchanged or Shifted.  

 

Despite differences in wording, this rather convoluted provision was, in substance, 

a restatement of the prohibition in 13 Eliz c 8, albeit with the inclusion of a lower 

legal rate of interest and the removal of imprisonment as an available penalty 

alongside forfeiture of treble the interest.  In 1713, the legal rate of interest was 

finally reduced to 5 per cent.70 This immediately proved inconvenient for one very 

significant borrower: the Government. The protracted military conflicts with France 

between 1692 and 1815 necessitated massive government borrowing71 and, by 

1717, the Bank of England had to be empowered by statute to borrow money ‘at 

such rates of interest as the Company thinks proper’,72 thus taking one very 

important type of lending outside the ambit of the usury laws. The higher rates of 

interest available ensured that the Government was an attractive borrower for 

those with funds to invest, which inevitably resulted in a withdrawal of funds from 

the private credit market.  

 

(b) Judicial Interpretation and Operation of the Usury Laws 

The prohibition on usury applied to all loans, secured and unsecured and 

whether for commercial or private purposes. By 1700, the interpretation and 

application of the usury laws was relatively well-settled.  

 

 

                                                           
70 13 Ann c 15.  
71 In the long eighteenth century public debt grew from under £2 million to a 
staggering £854 million in 1815, which amounted to 2.7 time national income. 
See G Clark, ‘Debt, Deficits and Crowding Out: England, 1727–1840’ (2001) 5 
European Review of Economic History 403.  
72 3 Geo I c 8 s 39.  
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(i) The Two Species of Usury 

The 166073 and 171374 Acts followed the two-pronged approach adopted by 13 

Eliz c 8.75 The first prong, the stipulation that a usurious contract was void, was 

part of the private law. The second prong, the offence of usury subjecting the 

usurer to penalties, belonged to the criminal law. As became apparent, these 

two prongs were not merely two different consequences of the same conduct; 

rather, they were two distinct species of usury (which hereinafter are 

distinguished by the labels ‘the offence of usury’ and ‘usury for the purposes of 

rendering the contract void’). In the majority of cases the two species would co-

exist on the facts but, as will be seen, this was not necessarily the case.  

 

The situation of receipt of usurious interest in the absence of a contract to take 

such usurious interest had presented the courts with difficulties from the early 

days of the usury laws. In 1586, it had been suggested in a case in the 

Exchequer76 that the offence of usury was committed by the subsequent receipt of 

illegal interest even though, at the time of the loan, there was no agreement for 

such interest: 

If I lend one a hundred pounds without any contract for interest, and 
afterwards at the end of the year he gives me twenty pounds for the loan 
thereof, the same is within the statute, for my acceptance makes the 
offence without any bargain or contract.77  
 

In contrast, the contract would not be rendered void unless there was a subsisting 

agreement for the payment of usurious interest.78 Thus, a distinction had been 

drawn between two species of usury: usurious receipt was sufficient for the 

offence of usury but not for the purposes of rendering the contract void. This 

distinction was subsequently obscured by a decision of 1610 which denied that 

subsequent events could make a contract usurious which was not originally so, 

either for the purposes of the offence of usury or for rendering the contract void.79
 

                                                           
73 12 Car II c 13. 
74 13 Ann c 15. 
75 Also followed in (1624) 21 Jac I c 17.  
76 Decided under 13 Eliz c 8.  
77 Sir Wollaston Dixie’s Case (1586) 1 Leo 96, 74 ER 89 per Gent B. 
78 Dalton’s Case (1600) Noy 171, 74 ER 1129. See also Pollard v Scholy (1583) 
Cro Eliz 20, 78 ER 286 decided in the King’s Bench.  
79 Anon (1610) 1 Bulst 17, 80 ER 722. ‘Where the first contract is not usurious, 
this shall never be made usury within the statute, by matter ex post facto as if 
one contract with another to borrow 100l for a year, and to give him 10l for 
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By 1671, however, this view had changed. In R v Allen,80 the agreement to take 

illegal interest was not made until the end of the term of the loan. The jury had 

found the defendant lender guilty but the court set the judgment aside because 

the contract was not usurious and so the assurance was not void. There was 

nonetheless a usurious receipt so the lender was liable to forfeit treble the 

principal. Twisden J stressed the importance of distinguishing between the two  

clauses of the statute, the first providing that a usurious contract would be void,81 

the second providing for monetary penalties for a usurious receipt:82  

If the party who lends the money contracts for more than 6 per cent all the 
assurance is  void: but if he doth not contract for more than the statute 
allows, and afterwards he will take more, the assurance shall not be 
avoided, but the party shall forfeit the treble value.83  

 

                                                                                                                                                                          

interest at the end of the year, if he pays the interest within the year, this is not 
usury within the statute, to avoid the obligation, or to give forfeiture of the 
money within the statute, because this contract was not usurious at the 
beginning’. 
80 1 Mod 69, 86 ER 738 (also reported in Raym Sir T 196, 83 ER 103). The 
case was decided under 12 Charles II c 2.  
81 ‘No person or persons 2.. shall2.. take directly or indirectly for loane of any 
[Money] wares merchandice or other Commodities whatsoever above the value 
of Six Pounds for the Forbearance of one Hundred pounds for  Yeare, 22. 
And that all Bonds Contracts Assurances whatsoever 2. For payment of any 
principall or money to be let or covenanted to be performed upon for any Usury, 
whereupon or whereby there shall be reserved or taken above the Rate of Six 
Pounds in the Hundred as foresaid shall be utterly void.’ 
82 ‘All and every Person and Persons whatsoever which shall 2. upon any 
Contract 2. take accept and receive by way or meanes of any corrupt Bargaine 
Loane Exchange Cheivesaunce Shift or Interest of any Wares Merchyandise or 
other thing or things whatsoever, or by any deceitful way or meanes or by any 
covin, engine or deceitfull conveyance for the forbearing or giving day of 
payment for one whole yeare 2. shall forfeit and loose for every such offence 
the treble value of the Money Wares Merchandize and other things soe Lent 
Bargained Sold Exchanged or Shifted.’  
83 (1671) Raym Sir T 196, 83 ER 103. In a case of the same year, R v Walker 
(1671) 1 Vent 38, 86 ER 27 (also reported in 1 Sid 421, 82 ER 1193), it was 
suggested that in the absence of a contract to take unlawful interest prior to or 
during the period of the loan, the subsequent receipt of unlawful interest would 
not constitute the offence of usury because the payment of the unlawful interest 
would be voluntary. However, in the particular case, although there was no 
subsisting agreement to take unlawful interest during the period of the loan, a 
pawn had been given and the broker had refused to return the goods unless so 
much more were paid. The court decided that the offence of usury had been 
committed and forfeiture was imposed on the lender, presumably because on 
these particular facts the payment of the unlawful interest could not be said to 
be voluntary.  
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This clear distinction between these two species of usury and the view that 

usurious receipt without a usurious contract was sufficient to constitute the offence 

of usury was subsequently affirmed in a numbers of cases.84 But the waters were 

once again muddied when Lord De Grey CJ appeared to suggest in 1771 that a 

contract to take unlawful interest was a requisite element in the offence.85 

Plowden took issue with this view in his Treatise Upon the Law of Usury and 

Annuities of 1797 on the ground that: 

If then a person taking more than 5 per cent without any previous contract 
to that effect, cannot be punished under the statute for want of this 
condition, it is evident that the statute will  encourage and screen, rather 
than prevent or punish the Usurer.86 

 

Nonetheless, Twisden J’s view that there were two separate branches of the 

statute was reasserted in the course of the 1790s by Lord Mansfield in Floyer v 

Edwards87 and Fisher v Beasley.88 It had now been put beyond doubt that 

usurious receipt without a usurious contract constituted the offence of usury but 

did not render the contract void.89 The corollary of this was that, despite the 

existence of a usurious contract, the offence of usury was committed only if, and 

when, the unlawful interest was actually received.90  

 

 

                                                           
84 Ferrall v Shaen (1671) 1 Wms Saund 294, 85 ER 400; Radley v Manning 
(1674) 3 Keb 142, 84 ER 642; Ballard v Oddey (1678) 2 Mod 307, 86 ER 1089; 
Abrahams v Bunn (1768) 4 Burr 2251, 97 ER 173. 
85 Lloyd v Williams (1771) 3 Wils KB 250, 261; 95 ER 1039, 1045. 
86 Francis Plowden, A Treatise Upon the Law of Usury and Annuities (London 
1797) 155. 
87 (1774) 1 Cowp 112, 98 ER 995.  
88 (1779) 1 Dougl 236, 99 ER 154.  
89 Floyer v Edwards (n 87). 
90 Fisher v Beasley (n 88). This was despite a very early decision to the 
contrary: Whitton v Marine (1553) 1 Dy 95a, 73 ER 207. In that case, the 
lender’s defence that he had not, in fact, received the usurious interest for which 
he had contracted was rejected but the case had been decided on the quite 
different wording of 5 & 6 Edw VI c 20. On the other hand, the report of Pollard 
v Scholy (n 78) cited Mallory v Bird (1578) as establishing that ‘if one contracts 
to have twenty pounds for the loan of an hundred pounds, if he taketh nothing of 
the twenty pounds, he is not punishable by the statute, but if he taketh any 
thing, if but one shilling, this is an affirmance of the contract, and he shall render 
for the whole contract.’ 
In Fisher v Beasley, Buller J suggested that ‘but one shilling’ meant ‘one shilling 
above the legal interest’.  
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(ii) The First Species of  Usury: Private Law Consequences of a 
Usurious Contract 

An agreement to take usurious interest was void. The effect was that the lender 

could recover neither the interest (whether lawful or usurious) nor the capital 

advanced on a usurious contract. Any securities given pursuant to the usurious 

contract were also void; the statutory wording that ‘all Bonds Contracts and 

Assurances 2 shall be utterly void’91 was wide enough to cover mortgages, 

leases, bills of exchange, promissory notes, as well as fines and recoveries.92  

While in Equity it was well established that the borrower would not be granted 

relief from a usurious contract without repayment of the principal and legal 

interest,93 the position at common law was less clear-cut. In 1809 in Hindle v 

O’Brien, the Common Pleas had refused to set aside a security given by the 

borrower pursuant to a usurious contract except on the terms of the borrower 

repaying the capital with legal interest. Heath and Chambre JJ expressly 

characterized the action as ‘an application to the equitable jurisdiction of the 

Court.’94 In contrast, in Roberts v Goff, decided in 1820, the Kings Bench refused 

to impose such terms. Having referred to Hindle v O’Brien, Bailey J asserted: 

 The construction and practice of this Court have always been different; and 
 I have reason to know, that some of the learned persons who argued that 
 case in the Common Pleas, were not, at the time, at all satisfied with the 
 decision.95 
 

As far as restitutionary claims were concerned, the earlier case law had adopted 

the position that the borrower was unable to recover usurious interest paid under 

such a contract in an action for money had and received. Treby CJ is reported as 

having stated in 1693 in Tomkins v Bernet: 

[W]here a man pays money on a mistake in an account, or where one pays 
money under or by a mere deceit, it is reasonable he should have his 
money again; but where one knowingly pays a money upon illegal 
consideration, the party that receives it ought to be punished for his 
offence; and the party that pays it is particeps criminis, and there is no 

                                                           
91 In both the 1660 and 1713 Acts.  
92 See James Birch Kelly, A Summary of the History and Law of Usury (Richard 
James Kennett 1835) 90. 
93 See ex parte Skip (1752) 2 Ves Sen 489, 28 ER 313; Mason v Gardiner 
(1793) 4 Bro CC 436, 29 ER 976.  
94 (1809) 1 Taunt 413, 127 ER 894.   
95 (1820) 4 B & Ald 92, 106 ER 872.  
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reason that he should have his money again; for he parted with it freely, 
and volenti non fit injuria.96  

 

This position was rejected in the course of the eighteenth century. The logic of 

characterizing someone who was oppressed and obliged to submit to usurious 

terms as particeps criminis was first questioned by Talbot LC in 1734 in 

Bosanquett v Dashwood, a case in Chancery.97 But two years later, Hardwicke CJ 

denied that a borrower would have a remedy, either at common law or Equity, to 

recover any sums paid, even usurious interest, under a usurious contract, citing 

Tomkins v Bernet for the common law position, and expressing the view that ‘a 

Court of Equity would not encourage a remedy, not even for the surplus interest, 

because that would give encouragement for such contracts’.98 In 1760, the 

common law followed Talbot LC’s lead, Lord Mansfield taking the view that it 

would be absurd to say that one could willingly transgress a law made for one’s 

own protection.99 This distinction between statutory prohibitions designed to 

‘protect weak and necessitous men from being over-reached, defrauded, or 

oppressed’ (where the in pari delicto, potior est conditio defendentis rule100 did not 

hold) and those ‘founded upon general reasons of policy and public expedience’ 

(where it did) was reinforced by Lord Mansfield in Clarke v Shee.101 Although 

neither Smith v Bromley nor Clarke v Shee was a case concerning usury, there 

was no longer any reason why a borrower should not recover the usurious interest 

                                                           
96 (1693) 1 Salk 22, 91 ER 21. Also reported in Skinner as having been decided 
by Holt CJ on the same grounds: Tomkyns v Barnet (1693) Skin 410, 90 ER 
182.  
97 (1734) Cases t Talb 38, 41; 25 ER 648, 649.  
98  The King v Nunez (1736) Cas T Hard 265, 266; 95 ER 171–72.  
99 Smith v Bromley (1760) 2 Dougl 696, 698; 99 ER 441, 444. In the earlier case 
of Astley v Reynolds (1732) 2 Str 916, 93 ER 939, the court had held that the 
volenti non fit injuria rule had no application where the plaintiff had been 
compelled to pay usurious interest to redeem the plate he had pawned.  
100 That is, the rule that where an illegal agreement has been made and the 
parties are equally at fault, the law will not intervene to grant relief but will leave 
the parties where it finds them.  
101 (1774) 1 Cowp 197, 210; 98 ER 1041, 1043. The common law position was 
rationalised rather differently by Thurlow LC in the later Chancery case of 
Neville v Wilkinson (1782) 1 Bro CC 543, 547–48; 28 ER 1289, 1291: ‘In all 
cases where money was paid for an unlawful purpose, the party, though 
particeps criminis, might recover at law; and that the reason was, that if courts 
of justice mean to prevent the perpetration of crimes, it must be not by allowing 
a man who has got possession to remain in possession, but by putting the 
parties back to the state they were before.’ 
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paid under such a contract. On the other hand, it was doubtful whether the 

borrower could recover sums paid voluntarily in respect of the principal and legal 

interest.102  

 

(iii) The Second Species of Usury: The Offence of Usury  

The statute of Elizabeth had provided for the forfeiture of treble the value of the 

sum lent in cases where the interest amounted to more than 10 per cent, and for 

the forfeiture of any interest charged above the principal where the interest was 10 

per cent or below.103 One half of that penalty was to go to the Crown, the other to 

‘him or them that will sue for the same’.104 The subsequent statutes retained 

forfeiture of treble the value of the sum lent as the penalty for lending at above the 

legal maximum. The wording ‘him or them that that will sue for the same’ alludes 

to the existence of a qui tam action, in other words a penal action brought under a 

penal provision of a statute giving part of the penalty to whomever would sue for it. 

Thus, a qui tam action could be brought by a party personally aggrieved by the 

offence (that is, in the case of usury, the borrower) as well as a ‘common informer’ 

who was, in reality, little more than a bounty hunter. The rationale of the qui tam 

action has been described as the protection of the community through the creation 

of a force of ‘“voluntary policemen”, who were to be paid on the results achieved 

by their own zeal and enterprise’.105 The hope that this type of action would act as 

an effective mechanism of community protection proved unrealistic and the action 

was instead abused by a group of people quite prepared to resort to blackmail and 

extortion by bringing malicious proceedings.106 This was as true in the case of 

                                                           
102 In Smith v Bromley (n 99), it was suggested by Lord Mansfield that such 
sums might not be recoverable. 
103 S 4.  
104 S 1 continuing in force the effect of 37 Hen VII c 9, s 5.  
105 Leon Radzinowicz, A History of English Criminal Law and Its Administration 
from 1750, vol 2 (Stevens & Sons 1956) 145–46.  
106 ibid 147–55. To encourage prosecutions for usury and keep these abuses in 
check, a patent had been granted in 1571 to two of the Queen’s courtiers, 
Mackwilliam and Colshill, giving them a monopoly on usury information. Under 
the patent, which was granted for a period of seven years, they were entitled to 
half of the Crown’s share of the penalties and 10 per cent, and had the right to 
compound for offences with the approval of at least two of the chief legal 
officers. A network of informers worked across the country on Mackwilliam’s 
and Colshill’s behalf, the patent providing that no justice could fine or compound 
with an offender unless Mackwilliam and Colshill were privy to the case. 
Although the patent was effective in increasing the numbers of prosecutions for 
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usury as other offences. An alleged usurer might be threatened with an action with 

a view to extorting protection money from him. From the informer’s perspective, 

the laying of an information was often nothing more than a mechanism for getting 

the accused to enter into an out-of-court settlement with him in the form of a 

composition.107 In an attempt to address these abuses, an Act to Redress 

Disorders in Common Informers upon Penal Lawes was passed in 1575 which, 

amongst other things, provided that no informer could compound with the accused 

until after answer or without leave of the court.108 An informer who failed to comply 

with this provision faced fines and imprisonment.109 In a further attempt to restrict 

the numbers of the Queen’s subjects ‘unjustlie vexed and disquieted’ by common 

informers, an Act of 1588–89 introduced a limitation period of one year from the 

commission of the offence for the qui tam informer. If no suit was brought within 

the year, it would lapse to the Crown, which could then sue for the penalties within 

the following two year period.110 The Act also restrained the activities of informers 

in requiring the suit to be brought in the county where the offence was 

committed.111  

 

A question of vital practical importance was whether the borrower could be a 

witness in a qui tam action.  Early case law had established that in a qui tam 

action brought by a common informer, the borrower could not give evidence.112  

According to Coke, this view was founded on the consideration that to allow the 

borrower’s evidence would, in effect, be to allow him to be: 

 [T]estis in propria causa, and [to] avoide his owne bonds and assurances, 
 and discharge himselfe of the money borrowed, and, though he commonly 
 raise up an informer to exhibite the Information, yet in rei veritate he is the 
 partie.113  

 

                                                                                                                                                                          

usury, the abuses did seemingly not disappear and compositions continued to 
be made without the knowledge or permission of the court. See Norman Jones 
(n 1) 93–94. 
107 Norman Jones ibid.  
108 18 Eliz c 5, s 4. 
109 ibid.  
110 31 Eliz c 5, s 5 (An Acte Concerning Informers) 
111 ibid s 2.  
112 Smithe’s Case (1611) Tr 8 Jac, cited in Edward Coke, The First Part of the 
Institutes of the Laws of England, or, a Commentary upon Littleton (London 
1823) 6b.   
113 ibid.  



63 

 

This was an application of the general principle of evidence that ‘no man can be a 

witness for himself’114 and the position with regard to usury was considered to be 

analogous to that which obtained in cases of perjury and forgery.115 However, it 

was later established that after repayment the borrower could be a witness in a qui 

tam action.116 The basis of the distinction was said to be that after repayment the 

borrower was not interested as, according to the earlier case law at least, he had 

no remedy either at common law or Equity.117  

 

Once it was clear that the borrower’s evidence was admissible on proof of 

repayment, a further question arose: could the repayment itself be proved by the 

borrower? In 1725, in Shank v Payne,118 Lord Raymond CJ refused to allow the 

borrower to give evidence of the repayment, a position subsequently rejected by 

Lord Mansfield in Abrahams v Bunn.119 Stressing the distinction between the two 

species of usury (‘usury for the purposes of rendering the contract void’ and ‘the 

offence of usury’), Lord Mansfield observed that a successful penal action in 

favour of the informer did not have the effect of avoiding the contract or security 

vis-à-vis the borrower and that the judgment in a successful penal action could not 

be given in evidence in an action for the debt, even though the validity of the 

contract depended on the same grounds as the information. It followed, therefore, 

that it could not be said that the borrower was interested, so as to affect his 

competence as a witness.120 There was, of course, nothing in principle to prevent 

the borrower himself bringing a qui tam action to recover the penalties under the 

statute, but the borrower, like any other informer, would be interested in the sense 

of being entitled to the penalties in the event of a successful penal action, and so 

would generally be incompetent to give evidence.121  

                                                           
114 See Geoffrey Gilbert, The Law of Evidence, vol 1 (London 1791–96) 221.  
115 Watt’s Case (1668) Hadres 331,145 ER 483.  
116 Long’s Case, cited in Lassels v Chatterton (1671) Sir T Raym 190, 191; 83 
ER 99.  
117 See the discussion on Tomkins v Bernet at n 96 above. See also the 
Reporter’s notes to Abrahams v Bunn (1768) 4 Burr 2251, 2256–59; 98 ER 173, 
176–78. 
118 (1725)1 Str 633, 93 ER 746.  
119 (1768) 4 Burr 2251, 98 ER 173. See also Smith v Prager (1796) 7 TR 60, 
101 ER 854.  
120 (1768) 4 Burr 2251, 2254.  
121 At common law, informers, entitled under a penal statute to part of the 
penalty, were not competent witnesses: Rex v Tilly (1720) 1 Str 316, 93 ER 
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(iv) The Presence of Risk and the Intent of the Parties 

The presence of risk, also referred to in the case law as a ‘hazard’ or ‘casualty’, 

would take the transaction outside the scope of the usury laws.122 From early on, 

lenders had sought to introduce contingencies into their agreements, which had 

the effect of putting the capital and/or interest at hazard, with a view to avoiding 

the application of the usury laws. Some of the earliest cases had involved the 

primitive device of making repayment of the loan conditional upon a named 

person being alive at the stipulated date of repayment.123 This allowed the ‘lender’ 

to make the argument that, as he would not, in any event, receive what he had 

contracted for, namely repayment of the capital with what would otherwise be 

usurious interest, the transaction was outside the scope of the statute. But to have 

such an effect, the risk had to be genuine.  That the parties’ true intent in entering 

into the agreement was the decisive criterion had been established as early as 

1598 in Button v Downham: ‘If there be a wager betwixt two to have 40l. for 20l. if 

one be alive at such a day,  that is not usury, for the bargain was bona fide, and 

not for loan; but if the intent  hereby was to have a shift, it is otherwise’.124 

 

                                                                                                                                                                          

543. This general rule of evidence might be displaced by the particular 
provisions or policy of such statutes, although the usury laws were not such a 
case: see Samuel Phillips, A Treatise on the Law of Evidence (J Butterworth 
and Son 1814) 59–60.   
122 See, for example, Anon, A Common Law Treatise of Usury and Usurious 
Contracts (London 1710) 4–9.   
123 See Clayton’s Case (1595) 5 C Rep 70(a), 77 ER 160 (also reported as 
Reynolds v Clayton in Moo KB 397, 123 ER 521), which involved an advance of 
£30 for a period of just under six months. If, on the due date for repayment, the 
lender’s son was still living, the borrower was to pay £33 (which would have 
amounted to a usurious rate of interest) but otherwise only £27. The Court of 
Common Pleas was astute to ensure that the statute was not avoided by this 
simple device, endorsing what Popham CJ had said four years previously in the 
Kings Bench in Burton’s Case (1591–92) 5 Co Rep 69a, 69a -70a; 77 ER 160.  
124 (1598) Cro Eliz 643, 78 ER 882 (also reported as Button v Dowman in 2 And 
121, 123 ER 578 and Dowman v Butter in Noy 73, 74 ER 1040). The case 
concerned an agreement that the borrower pay the lender £10 for the 
forbearance of £20 for a year if the lender’s son was still living at the end of the 
year. On the facts it was decided that the contract was usurious because of the 
parties’ intent.  
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In some cases the court appeared to focus on the degree of risk rather than the 

parties’ true intent.125 In reality, the degree of risk may have been relevant only as 

evidence of the parties’ intent. A risk that was so slight as to be unreal could well 

indicate that it had been introduced merely to circumvent the statute and that the 

parties had intended a loan all along (that is, a transaction in which the lender 

would, in any event, recover the principal and interest).126 Conversely, the 

presence of a substantial risk would generally indicate the parties’ acceptance of a 

real possibility that the ‘lender’ might not recover, thus transforming what would 

otherwise have been a usurious loan into a mere ‘casual bargain’.127 

  

These early cases had dealt with the element of risk or hazard in a transaction in a 

generalised way, drawing no distinction between situations where the risk went to 

the interest only and those where the principal was also put at risk.128 The concept 

of risk (or ‘hazard’) and its effects on a transaction was developed in early case 

law involving bottomry bonds.129  Although not explicitly stating that only a hazard 

to the principal (as opposed to the interest) was sufficient to take a transaction 

outside the scope of the prohibition on usury, the case of Sharpley v Hurrel130 was 

                                                           
125 See, for example, Bedingfield v Ashley (1600) Cro Eliz 741, 78 ER 973. The 
parties had agreed that in return for an advance of £100, the borrower would 
pay £80 to each of the lender’s children who were still living at the end of ten 
years. The lender, in fact, had five daughters at the time the transaction was 
entered into. The Common Pleas found that the transaction was not a usurious 
loan but a ‘casual bargain’ as there was a great hazard that in ten years all the 
daughters or some of them would be dead.  
126 See eg Burnett J’s comment in Earl of Chesterfield v Janssen (1750-1751) 2 
Ves Sen 125, 143; 28 ER 92 that where the risk was slight, the court would look 
upon the transaction as colourable: see text to n 135 below.  
127 ibid.  
128 In Clayton’s case, the risk went both to the interest and £3 of the £30 
principal sum; it is not clear from the report of Button v Downham whether 
repayment of the principal (as well as the interest) was conditional upon the 
lender’s son still being alive at the end of one year and, so, put at risk; in 
Bedingfield v Ashley, some or all of the principal would have been lost if less 
than two of the five daughters survived ten years and, so, was put at hazard.    
129 Bottomry was the practice of borrowing on the security of the ship itself (that 
is, against the ship’s keel or ‘bottom’, hence the label ‘bottomry’). For 
contemporary discussion of bottomry, see Charles Molloy, De jure maritimo et 
navali, or, a treatise of affairs maritime and of commerce, book 2 (London 1676) 
276–87.  
130 (1609) Cro Jac 209, 79 ER 182. The case concerned a fishing voyage to 
Newfoundland. The plaintiff had advanced £50 to the defendant, the defendant 
to pay £60 upon return of the ship to Dartmouth, but only £50 if the ship did not 
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subsequently so interpreted by Doderidge J in Roberts v Tremayne.131 By the 

eighteenth century this position was widely accepted.  The existence of a risk 

affecting the principal was said to be the feature which distinguished a 

straightforward bargain, outside the scope of the usury laws, from a loan to which 

they applied.132 Subsequent case law suggested that bottomry bonds were in fact 

a special case, treated as being outside of the usury laws on the grounds that they 

advanced trade and commerce.133 But in the leading Chancery case of Earl of 

Chesterfield v Janssen decided in 1751, Burnett J stressed that these cases 

involved nothing other than a straightforward application of the principle that the 

transaction was not usurious where the principal was genuinely put at hazard: 

[A] bargain on a mere contingency, where the reward is given for the 
risqué, and not for the forbearance, is not usurious; for how can it be said, 
with any propriety, to be for the forbearance, when the day of payment 
itself may never come?134 

 

                                                                                                                                                                          

return from Newfoundland to Dartmouth, and nothing at all if the ship never 
returned. According to the report, the voyage could have been completed in 
eight months, in which case the interest paid by the borrower would have been 
usurious. The Court of Common Pleas decided that this was not a case of 
usury, ‘for if the ship had staid at Newfoundland two or three years, he should 
have paid at the return of the ship but sixty pounds; and if the ship never 
returned, then nothing; so that the plaintiff ran a hazard of having less that the 
interest which the law allows, and possibly neither principal nor interest.’  
131 (1617) Cro Jac 508, 508–09; 79 ER 433, 434.  
132 See, for example, Anon, A Common Law Treatise of Usury and Usurious 
Contracts (London 1710) 9.  
133 Sayer v Glean (1662) 1 Lev 54, 83 ER 293; Joy v Kent (1665) Hardr 417, 
145 ER 526; Garret v Foot (1688) Comb 133, 90 ER 387; Holt 738, 90 ER 
1306. Writing in 1676 in De jure maritimo et navali (n 128) 281, Charles Molloy 
explained the distinction between commercial loans made at land and sea: ‘The 
distinction is great between Moneys lent to be used in Commerce at land, and 
that which is advanced to Sea. In the first, the Lawes of the Realm have set 
marks to govern the same, whereby Avaritious mind is limited to a reasonable 
profit; The reason of that is, because the Lender runs none, but the borrower all 
the hazard whatever that money brings forth. But money lent to Sea, or that 
which is called pecunia trajectitia, there the same is advanced on the hazard of 
the Lender, to carry (as is supposed) over Sea, so that if the Ship perishes, or a 
spoliation of all happens, the Lender shares in the loss without any hopes of 
ever receiving his Moneys; and therefore is sometimes called usura Maritima, 
as well as Faenus Nauticum; the advantage accrewing to the Owners from their 
Money, arising not from the loan, but from the hazard, which the Lender runs.’ 
That view was also expressed extra-judicially by one later Lord Chancellor, 
Thomas Erskine, in his Reflections on Gaming, Annuities and Usurious 
Contracts (London 1776) 21–23.  
134 (1750-1751) 2 Ves Sen 125, 142; 28 ER 92. 
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Burnett J gave the example of a bond conditioned on a ship’s return to Newcastle 

from London, or to Dover from Calais, at a season of the year when there was 

little or no danger, as one which the court would look upon as colourable and a 

mere evasion of the statute and thus usurious.135  

 

Commonly, the ‘lender’ was initially approached by the ‘borrower’ for a loan but 

the parties would ultimately transact on a different basis, involving the presence of 

a substantial risk, so as to avoid the operation of the usury laws. The question that 

arose here was whether the initial communication about a loan was sufficient to 

infect what would otherwise have been a bona fide bargain. In other words, did 

the fact that the ‘borrower’ had wanted a loan and that the transaction ultimately 

entered into was utilised only for the purposes of avoiding the usury laws, mean 

that the true intention remained one of lending and borrowing, thereby overriding 

the substance of the transaction entered into? This was the argument made in 

Fountain v Grymes.136 The lender had refused the borrower’s request for a loan 

and the parties instead proceeded on the basis of an annuity transaction, whereby 

the ‘borrower’ was to pay £20 a year during the lives of the ‘lender’s’ wife and son 

in return for a capital sum of £100. Despite the advance having being made after a 

communication about a loan, the court concluded that the case was clearly 

outside the statute on account of the risk that the wife and/or son might not survive 

at least five years.  

 

In 1773, in Murray v Harding, Lord De Grey CJ confirmed that an initial 

communication about a loan was a suspicious circumstance that could transform 

what would otherwise have been a transaction outside the scope of the usury laws 

into a usurious loan. But to have such an effect, the communication had to be 

‘mutual’; the mere fact that one party had initially approached the other for a loan 

was insufficient. Provided the application for a loan had been refused, and entry 

into a different type of transaction offered, the statute had no application. As 

Blackstone J emphasised, ‘I do not know an instance where the principal is bona 

fide hazarded, that the contract has been held to be usurious’.137 

 

                                                           
135 ibid 143; 92. 
136 (1773) 2 Black W 859, 863; 96 ER 501, 509. 
137 (1773) 2 Black W 859, 866; 96 ER 501, 510. 
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Thus, the case law had established that the mere presence of risk was insufficient 

to take a transaction out of the scope of the usury laws. Instead, the courts 

focused on two questions: the degree of risk and the true intention of the parties. 

Whereas the earlier case law appeared to suggest that the degree of risk was 

relevant only as evidence of the parties’ intent, by the 1770s it appeared that the 

presence of substantial risk was sufficient to override the true intent.    

 

(v) Transactions Outside the Scope of the Usury Laws and Statutory 
Avoidance  

 

Transactions outside the Scope of the Usury Laws 

The application of the principles outlined above meant that certain types of 

transactions, at least if entered into bona fide, were not usurious. It was well 

established that where the relationship was one of partnership, whereby the party 

advancing the money was to share in the profits and losses of the trade or 

enterprise (and so could not be sure of recovering the principal), as opposed to 

one of loan, there could be no usury.138 The same was true of a genuine contract 

of wager. Another long-established distinction was that between a penalty and 

usurious interest. The penal bond with conditional defeasance had been popular 

from as early as the first half of the fourteenth century and remained the main 

contractual vehicle until the eighteenth century.139 The question arose whether, for 

example, a bond to pay £50 if the sum of £25 was not paid by the due date would 

be usurious. Despite very early case law to the effect that the bond would be 

usurious where the condition and the obligation were ‘of the same nature’ (that is, 

both involved the payment of a sum of money),140 it was soon established that 

such transactions were not inherently usurious, since it lay in the obligor’s power 

to avoid the additional payment.141 Of course, if a secret agreement to pay the 

additional sum in any event could be proven, that would amount to usury.142   

                                                           
138 Morisset v King (1759) 2 Burr 89, 97 ER 620; Morse v Wilson (1791) 4 TR 
353, 100 ER 1060; Anderson v Maltby (1793) 2 Ves Jun 244, 30 ER 616.  
139 See David Ibbetson, A Historical Introduction to the Law of Obligations 
(Oxford University Press 1999) 28–30.  
140 Scott v Beracre (Eyre of Kent) 1313-1314 (27 Selden Society 23 25, 27). 
141 See Burton’s Case (1591–92) 5 Co Rep 69a, 77 ER 160 in which, on 17 July 
1579, Woodhouse had granted a rent of £20 per year to AG in return for the 
advance of £100. If Woodhouse repaid the £100 by 17 July 1580, the rent was 
to cease. The first rent was not due until December 1580. The King’s Bench 
determined that this was not usurious: ‘And if the grantor had paid the 100l the 
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The early case law presented obstacles for the discounter of bills and notes. The 

fact that the discounter took interest for the forbearance of the money immediately 

and in advance of that forbearance had the capacity to transform otherwise lawful 

interest into usurious interest. In 1600, Popham CJ had opined in Dalton’s Case 

that the early payment of otherwise lawful interest would amount to usury.143 A 

few years later, the Court was divided over whether an agreement to pay £10 

interest per annum in two six-monthly instalments of £5 on a loan of £100 was 

void for usury.144 The majority held that it was not, but added that: 

[I]f he had agreed to take his money for the forbearance instantly when he 
lent it,  that had made the assurance void; for then he had not lent the 
entire sum for one year, and the other had not had the use of his money 
according to the intention of the law.145 
 
 

As Blackstone noted in his report of Lloyd v Williams in 1771, the effect of this 

would have been to make every banker guilty of usury, who, according to the 

general practice, discounted a note or bill at 5 per cent interest with an immediate 

deduction of interest from the sum paid.146 But by the 1770s it appears that the 

practice was no longer considered an instance of usury. In 1774, Lord Mansfield 

                                                                                                                                                                          

17th of July 1580, the rent should cease without paying anything for the said 
100l. So that the Court said it was a plain bargain, and purchase conditional of 
such rent, and no usury. It was in the election of the grantor to have paid the 
said 100l and to have frustrated the rent, so that the grantee (as the nature of 
usury is) was not assured of any recompence for the forbearance of his 100l for 
a year, and the said rent of 20l per annum is but a penalty to the grantor, and 
assurance to the grantee for the payment of the said 100l.’  This approach was 
followed in a long line of cases, including Roberts v Tremayne (1617) Cr Jac 
508, 79 ER 433; R v Drury (1683) 2 Lev 7, 83 ER 427; Garret v Foot (1688) 
Comb 133, 90 ER 387; Brown v Barkham (1720) 1 P Wms 652, 24 ER 555; 
Floyer v Edwards (n 87); Spurrier v Mayoss (1792) 4 Bro CC 28, 29 ER 761; 1 
Ves Jun 527, 30 ER 472; Doe v Chambers (1814) 4 Camp 1, 171 ER 1.  
142 Burton’s Case, ibid 69b. 
143 (1600) Noy 171, 74 ER 1129: ‘If a man lend 100l for a year, and to have 10l 
for the use of it. If the obligor pays the 10l 20 dayes before it be due, that does 
not make the obligation void, because it was not corrupt. But if upon making the 
obligation, it had been agreed, that the ten pounds should have been paid 
within the time, that should have been usury. Because he had not the 100l for 
the whole year.’ 
144 Barnes v Worlich (1604) Cr Jac 25, 79 ER 20.  
145 ibid. See also Anon (1610) 1 Bulst 20, 21; 80 ER 724, 725.  
146 2 Black W 792, 793–94; 96 ER 465, 466.  
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touched on the issue when considering the significance of usage in Floyer v 

Edwards: 

[Usage] certainly will not protect usury. But it goes a great way to explain 
a transaction 2 Upon a nice calculation it will be found that the practice 
of the  bank in discounting bills exceeds the rate of 5 per cent; for they 
take interest upon the whole sum for the whole time the bills run, but pay 
only part of the money, viz by deducting the interest first; yet this is not 
usury.147 

 

Certainly, bills of exchange and promissory notes came to be treated as a special 

case. Whereas the taking of anything more than the legal rate of interest by the 

discounter had previously been prohibited,148 by 1786 the position was relaxed. 

With a view to facilitating mercantile transactions, charges in excess of legal 

interest were held to be permissible as compensation for expense and trouble, 

provided they were fair and reasonable and not a cloak for usury.149 This principle 

applied to bankers in the discounting150 and acceptance151 of bills. It also applied 

in respect of the remittance of bills for payment and acceptance152 and in relation 

to the return of a foreign bill by a party if the bill was protested for non-acceptance 

or non-payment.153                                                                                                                               

 

Statutory Avoidance  

For as long as the prohibition on usury had existed, lenders had sought to avoid 

its operation by disguising the true nature of the transaction. Writing in 1595, 

Mosse described the devices employed to conceal usury as ‘innumerable, as the 

stares in the skies’ adding that ‘they arise dailie spicke and span new, one in 

anothers necke’.154 For this reason, the usury statutes contained increasingly 

                                                           
147 1 Cowp 112, 115; 98 ER 975, 996.  
148 See Peachy v Osbaldiston (1741) 7 Mod 353, 87 ER 1286.  
149 Winch qui tam v Fenn (1786) cited by Buller J in Auriol v Thomas (1787) 2 
TR 52, 100 ER 29.   
150 Winch qui tam v Fenn, ibid.  
151 Brooke qui tam v Middleton (1808) 1 Camp 445, 170 ER 1016.  
152 Baynes v Fry (1808) 15 Ves Jun 120, 33 ER 700.  
153 Auriol v Thomas (1787) 2 TR 52, 100 ER 29. For detailed discussion of the 
case law, see Robert Comyn, A Treatise on the Law of Usury (R Pheney 1817) 
122–39.  
154 Miles Mosse, The Arraignment and Conviction of Usurie (London 1595) 59. 
For a detailed account of the devices used in the sixteenth century, see Norman 
Jones (n 1) 118–44, drawing on the discussion in Thomas Wilson, A Discourse 
Upon Usury 1572 (Richard Tawny ed, Bell & Sons 1925) and evidence provided 
by Richard Colshill, who earned a living by informing on usurers in the 1570s. 
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broad anti-avoidance provisions. The 1571 Act had prohibited ‘all Usurie Loane 

and forbearing of Monye, or gevyng Dayes for forbearing of Monye by way of 

Loane Chevysaunce Shyftes Sale of Wares Contracte or other Doynges 

whatsoever for Gayne.’ In similar vein, the 1660 Act prohibited the taking of more 

than the legal rate of interest ‘directly or indirectly, for loane of any Money Wares 

Merchandice or other Commodityes whatsoever’ and ‘by way or meanes of any 

corrupt Bargaine Loane Exchaunge Cheivesaunce Shift or Interest of any Wares 

Merchandise or other thing or things whatsoever, or by any deceitful way or 

meanes or by any covin, engine or deceitful conveyance’,155 a formulation 

duplicated by the Act of 1713.156 

 

The early avoidance device of including a provision making repayment of the 

capital and/or interest contingent upon the continued existence of a named person 

has already been discussed. A later and more sophisticated variant, where 

repayment was contingent upon the borrower outliving a named person, was the 

‘post-obit bond’.157 Although statutory avoidance undoubtedly played a role, this 

type of transaction also reflected the reality that the borrower was only likely to be 

in a position to repay the loan on the death of the named person. An example of 

this device is provided by the facts of the seminal case on equitable fraud, Earl of 

Chesterfield v Janssen.158 There the defendant, Janssen, had advanced Spencer 

the sum of £5,000, Spencer in return giving a bond to pay £10,000 on or shortly 

                                                                                                                                                                          

Among the devices mentioned are the sales of goods at inflated prices, the 
contract on a wager of lives, the lawful contract coupled with an uncontracted 
for gift, the sale of discounted paper, the assignment of property to the lender for 
the length of the loan disguising the agreement as a sale with a redeemable 
mortgage, the usurious lease, the pawn of land or other property, the sale of a rent 
charge payable over a number of years in return for a cash lump sum, the penal 
bond, annuities, pensions, the futures contract and international exchange in 
commodities or currency (referred to as ‘dry exchange’). There was nothing 
inherently usurious about these transactions but they were often used as a cloak 
for usury.  
155 12 Car II c 13.  
156 13 Ann c 15.  
157 One of the earliest reported cases of a post-obit bond is Batty v Lloyd (1682) 
1 Vern 141, 23 ER 374, where relief was refused by Lord Keeper North in the 
Chancery. The question of usury is not mentioned in the case. In Berney v Pitt 
(1686) 2 Vern 14, 23 ER 620, Jefferies LC had granted relief in the Chancery 
from a post-obit bond on the grounds that the bargain was unconscionable but 
without any mention of usury.   
158 (1750) 1 Atk 299, 26 ER 191; 2 Ves Sen 125, 28 ER 82; 1 Wils KB 286, 95 
ER 621.  
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after the death of his grandmother, the Duchess of Malborough, but nothing if 

Spencer should predecease her. At the time of the transaction Spencer, who 

expected to inherit something under the Duchess’s will, was thirty years old and in 

good health. The Duchess was seventy-eight and ailing. In the event, the Duchess 

predeceased Spencer nearly six and a half years later. Viewed as a disguised 

loan, the rate of interest – £5,000 for the forbearance of £5,000 for a period of 

nearly six and a half years – was clearly usurious. However, Lord Hardwicke LC, 

assisted by the two Chief Justices, the Master of the Rolls and Burnett J, 

concluded that the risk that Spencer might predecease the Duchess put the 

principal at genuine ‘hazard’, taking the transaction outside the scope of the usury 

laws. In the subsequent case of Lamego v Gould 159 which came before the King’s 

Bench, the disproportion between the sum advanced to the obligor (2 guineas) 

and the sum to be paid on the death of the obligor’s wife (20 guineas), who was 

seventy at the date of the agreement, was even greater. The court considered that 

there could be no question of usury here, as there had been nothing stated about 

a loan of money. This was the case of a bona fide wager, admittedly a foolish 

bargain, rather than a usurious loan with intent to have a shift.160  

 

Another common avoidance device, which had been utilized from the earliest days 

of the usury laws, was the false (or ‘pretended’) sale of goods. Typically, on being 

approached for a loan, the broker would respond that he could not provide money 

but could furnish the borrower with goods on credit, which could then be sold to 

raise the required money. The borrower would understand that he would be 

paying a premium for the goods in place of the (usurious) interest that he would 

have paid had the transaction been a straightforward loan. When the broker came 

to sell the goods on the borrower’s behalf, the premium would be a great deal 

higher than the borrower had anticipated, often equating to an interest rate of 

between  20 and 30 per cent. That this way of proceeding was so common is 

evident from provisions in the Acts of 1495 and 1545 specifically prohibiting the 

resale of goods at a lower price by the original seller or broker within three months 

of the original sale. The goods might, however, be sold by the ‘borrower’ himself 

and the later usury statutes contained broad anti-avoidance provisions that aimed 

to cover any ‘shift’. Interestingly, Equity had granted relief on terms that the 

                                                           
159 (1759) 2 Burr 715, 97 ER 528. 
160 (1759) 2 Burr 715, 716; 97 ER 528, 529. 
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borrower pay the true value of the goods in a number of cases of this type in the 

last three decades of the seventeenth century,161 although the precise grounds on 

which they had done so was unclear. Certainly, the term usury is nowhere 

mentioned,162 but given the breadth of statutory wording there could have been no 

doubt that such transactions were caught by the usury laws. Despite long having 

been held to constitute a ‘shift’ within the meaning of the statute, and thus an 

instance of usury,163 the false sale of goods at an inflated price remained in 

evidence until as late as the 1780s. Of course, the decisive question was whether 

the parties had really intended a loan all along, rendering the sale of goods merely 

‘colourable’.164 A bona fide sale in the common course of trade would not be 

transformed into a usurious loan by the mere fact of the goods’ resale at a 

significant loss shortly afterwards.165 Whether the goods’ failure on resale to reach 

their original sale price was attributable to the original price having been so 

exorbitant as to amount to usurious interest or rather to other factors was a 

question for the jury.166  

 

The facts of Lowe v Waller,167 a case which came before Lord Mansfield in 1781, 

are instructive of this particular species of sharp practice. The defendant, Waller, 

needed to raise £200 on a bill of exchange and employed a money-broker, 

Lemon. Harris and Stratton’s broker told Lemon that they would be willing to 

advance Waller £100 cash as well as £100 worth of goods of ‘choice sorts’ by 

which Waller would ‘not lose’. After being strung along for three weeks by Harris 

and Stratton, who claimed to have no ready money, an increasingly desperate 

                                                           
161 See Waller v Dalt (1676) 1 Chan Cas 275, 22 ER 798; Fairfax v Trigg (1676) 
[581] (1961) 79 Selden Society; Anon [1089] (1680) 79 Selden Society 868; Bill 
v Price (1686) 1 Vern 467, 23 ER 592; Lamplugh v Smith (1688) 2 Vern 77, 23 
ER 660; Witley v Price (1688) 2 Vern 78, 23 ER 660.  
162 Although in Barny v Beake (1682) 2 Chan Cas 136, 22 ER 883, where relief 
was refused on the ground that there was no proof of any fraud, Lord Keeper 
North referred to ‘the penalty of the statute’, suggesting that he recognised that 
this was potentially a case where the offence of usury might have been 
committed, although the Chancery had no jurisdiction in respect of that species 
of usury.  
163 For early examples, see Becher’s Case (Kings Bench) and Wicks’ Case 
(Exchequer) cited in Reynolds v Clayton (1595) Moo KB 397, 72 ER 652.  
164 In other words, a pretence. 
165 Duke of Ancaster v Pickett cited in Barker v Vansommer (1782) 1 Bro CC 
149, 28 ER 1046.  
166 Rich v Topping 1 Esp 176, 170 ER 319.  
167 (1781) 2 Dougl 736, 99 ER 470.  
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Waller finally agreed to take a package of goods, described as ‘hosiery ware’, in 

return for a bill of exchange in the sum of £200. Lemon immediately took the 

goods to an auctioneer, who estimated that they were worth no more than £120 

and ultimately sold them for £117, 2s 2d. In holding the transaction an instance of 

usury, Lord Mansfield emphasised the importance of looking through the surface 

of the transaction to the true intent of the parties: 

[E]xperience taught the legislature, in more modern statutes, not to 
particularize specific modes of usury, because that only led to evasion, but 
to enact, generally that no shift should enable a man to take more than the 
legal interest  upon a loan. Therefore, the only question, in all cases like the 
present, is, what is the real substance of the transaction, not what is the 
colour and form. This is one of the strongest cases of the sort I ever knew 
litigated. It is impossible to wink so hard, as not to see, that there was no 
idea between the parties of any thing but a loan of money.168 
 

In a case in the Chancery the following year, Lord Thurlow LC had to grapple with 

the question of how to value the goods when granting relief on a usurious false 

sale of goods. Barker, a student of Wadham College, Oxford, who had just come 

of age at the time of the transaction, wished to raise £1,500. In exchange for his 

promissory note of £2,224, he took from Vansommer and Paul a parcel of silks 

which, on resale, realized a total of £799. The defendants argued that the silks 

had been sold to the plaintiff at a fair price and resold at considerably under prime 

cost. In granting relief to the plaintiff, Lord Thurlow LC said that the proper rule 

was that the borrower was to be relieved on the terms of repaying the sum 

actually realised on the goods’ resale: 

[T]he person advancing the goods, knows they are not to be sold in the 
shop, but in the lump, at a different kind of market, and that what can be 
got for them, in that way, is all that will redound to the benefit of the party to 
whom they are advanced; this lays out of the case the value they were of, 
to be sold in the shop.169  

 

(vi) The Annuity for the Life of the Seller  

Lord Mansfield may have described the false sale of goods as the ‘most usual 

form of usury’ in Lowe v Waller,170 but this device had, in truth, already been 

superseded by another type of transaction which, by the second half of the 

eighteenth century, had proved an easy, safe and enormously popular avoidance 

mechanism for those unwilling to lend at legal rates of interest. The so-called 

                                                           
168 ibid, 740, 472.  
169 Barker v Vansommer (1782) 1 Bro CC 149, 151–52; 28 ER 1046, 1047. 
170 (n 167) 738, 471.  
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‘annuity for the life of the seller’ (the term ‘seller’ referring to the party who was 

selling the annuity) involved one party (the ‘buyer’) advancing a capital sum (‘the 

purchase price’) to another (‘the seller’) in return for yearly payments.171 Viewed 

as a disguised loan transaction, the seller stood in the position of the borrower, 

and the buyer in the position of the lender. The words ‘for the life of the seller’ 

signified that the yearly payments would continue for the duration of the seller’s 

life, determining on his death, in contrast to the common modern-day annuity 

typically purchased to provide annual income in retirement, which is an annuity for 

the life of the buyer. The distinction between the annuity for the life of the seller 

and the annuity for the life of the buyer was described in 1776 by the then future 

Lord Chancellor, Thomas Erskine, as being: 

 [V]ery considerable; for it is plain that no tenant for his own life can sell an 
annuity to continue during the life of another; because the other man by 
surviving him, may outlive the term of the seller’s interest in the estate. An 
annuity for the life of the buyer is for the same reason much more valuable 
than one for the life of the seller; because although of equal ages, and 
upon every other calculation their lives may promise an equal duration, yet 
in the one case there is uncertainty, and in the other absolute safety; in the 
first, the holder of the annuity is sure of his income for his own life, 
whatever may become of the seller’s; in the second, he holds it on the 
seller’s life, who may die before him.172 

 

The sale of annuity for the life of the seller was a transaction typically resorted to 

by one who wished to borrow money (‘the seller’) but could offer only poor 

security. The inability to offer good security meant that sellers of annuities on their 

own lives were forced to sell at a significant undervalue; as Erskine put it, this type 

of annuity was seldom sold ‘but upon some sudden emergency, or some very 

pungent distress’.173 Viewing the transaction for what it really was, namely a 

disguised loan, it can be seen that this significantly undervalued sale price 

equated to a usurious rate of interest.174 The typical sale price of an annuity for the 

                                                           
171 This type of transaction had been in existence since at least the early 
eighteenth century: an example is found in William Bohun, The Practising 
Attorney: or Lawyer’s Office (London 1724) 386. The use of this transaction as 
an avoidance device has been dated to the early 1760s:  see Anon, Reflections 
on Usury, Containing An Account of Those Usurious Contracts Carried on 
under the Mode of Undervalued Annuities (London 1777) 12.  
172 Thomas Erskine, Reflections on Gaming, Annuities, and Usurious Contracts 
(London 1776) 25.  
173 ibid 27.  
174 For detailed discussion of the use of the annuity for the life of the seller as an 
avoidance device, see Sybil Campbell, ‘Usury and Annuities of the Eighteenth 
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life of the seller was ‘six years’ purchase’175 and, as Campbell’s study has shown, 

a striking feature of the market for annuities on the life of the seller was the lack of 

variation in price.176 

 

By way of illustration, in return for a capital advance of £1,200 (‘the purchase 

price’), the seller (borrower) would agree to pay the buyer (lender) an annual sum 

for the rest of the seller’s life. The real value of the annuity would depend upon 

how long the seller (borrower) were to live, and therefore on factors such as his 

age and state of health; the younger and healthier the seller, the more valuable 

the annuity.177 Here we will assume an ‘average’ seller and therefore the typical 

purchase price of ‘six years’ purchase’, although, as has been seen, the typical 

price was generally an undervalued price.178 Thus the annual payments would be 

fixed at such an amount (£200) that the purchase price (£1,200) would be repaid 

in six years. 

                                                                                                                                                                                 

Of course, the buyer, whose objective was to receive an amount equivalent to the 

purchase price (‘loan principal’) as well as (usurious) interest, would not have 

transacted on this basis unless he considered it more likely that the seller would 

survive beyond six years. If, for example, the seller, in the event, survived twenty 

years, the buyer would ultimately receive annual payments of £4,000, which would 

clearly equate to a usurious rate of interest. On the other hand, as there was 

always the risk that the seller might die before the end of six years, the principal 

                                                                                                                                                                          

Century’ (1928) 44 Law Quarterly Review 473; Warren Swain and Karen 
Fairweather, ‘Usury and the Judicial Regulation of Financial Transactions in 
Seventeenth and Eighteenth-Century England’ in Mel Kenny, James Devenney 
and Lorna Fox-O’Mahony (eds), Unconscionability in European Private 
Financial Transactions (Cambridge University Press 2010). 
175 What this meant was that the annual payments to be made by the seller 
were fixed at such an amount that the purchase price of the annuity (in reality 
the loan capital advanced to the borrower) would be repaid in six years.  
176 Campbell (n 174).  
177 The first annuity table taking into account the probable duration of human life 
computed from mortality tables had been created in 1693 by Edmund Halley: 
see Edwin Kopf, ‘The Early History of the Annuity’ (1927) 12 Proceedings of the 
Casualty Actuarial Society 225. 
178 Six years’ purchase was the market-price of an annuity upon the life of a 
person of any age from twenty-one to fifty, according to the evidence given by 
Richard Brown to the House of Commons Committee Appointed To Take Into 
Consideration The Laws now in being against Usury, And The present Practice 
of Purchasing Annuities for the Life of the Grantor.  
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would be at hazard, and it could therefore be said that the transaction was not in 

substance a loan but a ‘mere bargain’.  

  

The early case law on annuities generally179 had stressed that a bona fide sale of 

an annuity was not a loan and, hence, not within the scope of the usury laws.180 

The fact that the sale price was below the true value of the annuity, or that one 

party had initially communicated with the other about a ‘loan’ of money rather than 

annuity, was not in itself sufficient to transform the transaction into a usurious loan. 

In reality, the ready availability of life insurance by the eighteenth century rendered 

the risk to the principal illusory in the case of annuities for the life of the seller,181 

with buyers invariably taking out a policy of insurance on the life of the seller at the 

cost of the seller.182 In the Chancery in 1745, Lord Hardwicke LC took a hard line 

in a case involving such an annuity, stressing that ‘every body knows that this 

casualty of losing the principal, is secured, by insuring the life upon which the 

annuity depends’,183 and adding: ‘I really believe in my conscience, that ninety-

nine in a hundred of these bargains are nothing but loans turned into this shape to 

avoid the statutes of usury.’184 In that case, the annuity had been sold by a young 

man to secure his release from debtors’ prison after getting himself into financial 

difficulties immediately upon coming of age. The young man, who was twenty-one 

and in perfect health, had granted an annuity of £150 per annum for his own life 

for a purchase price of £1,050 (at seven years’ purchase). Lord Hardwicke LC in 

fact granted relief on the ground that the transaction was an unconscionable 

bargain but also expressed the view that the transaction was a usurious loan 

rather than a bona fide annuity transaction.  

 

Nonetheless, other judges proved less willing to view such transactions in this light 

and, by the end of eighteenth century, Plowden was lamenting the fact that the 

                                                           
179 None of these cases concerned an annuity for the life of the seller.   
180 Dr Goad’s Case (1577); Tanfield v Finch (1585) Cro Eliz 27, 78 ER 293; 
Symonds v Cockeril Noy 151, 74 ER 112; Fountain v Grymes (1604) Cro Jac 
253, 79 ER 216; 1 Bulstr 36, 80 ER 740; Cotterel v Harrington (1609) Brownl & 
Golds 180, 123 ER 741.  
181 Although there was always a residual risk that the life insurance might, for 
some reason, be invalidated.  
182 Occasionally it might not be possible to insure the seller’s life.  
183 (1745) 3 Atk 278, 280; 26 ER 962, 964. 
184 (1745) 3 Atk 278, 279; 26 ER 962, 963. 
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judicial view that bona fide annuities were outside the scope of the statute had 

been unaffected by this invariable practice of insuring the seller’s life.185 In a case 

of 1773, Murray v Harding, Lord De Grey CJ refused to conclude that the 

transaction in question was anything other than a bona fide annuity despite the 

fact that a ‘loan’ had initially been discussed and that the documentation described 

the transaction as a loan. The decisive factors appear to have been that there was 

a genuine hazard to the principal, that the initial application for a loan had been 

refused, and that the description of the transaction in the documentation was the 

result of the ‘blunder’ by the purchaser’s attorney. Nonetheless, following this 

precedent it became difficult to imagine circumstances in which a transaction of 

this type would be held to be within the scope of the usury laws, despite the fact 

that it had been entered into with a view to provide the ‘seller’ with financial 

accommodation.  Comyn summarised the position thus: 

It is obvious that most annuities are granted only to raise money to supply 
the grantor’s necessities; and if it should be meant, that a communication 
of these necessities to the proposed grantee would render the transaction 
usurious, few annuities would stand against such an interpretation 2. All, 
therefore, that seems to be meant  2 is that the annuity shall be absolutely 
sold without any stipulation for the return of the principal.186 
 

Five years after Murray v Harding, Lord Mansfield successfully attacked such a 

transaction as an instance of a disguised loan on the particular facts of Richards 

qui tam v Brown.187 Brown had agreed to lend Heighway £600, making an 

immediate advance of £200 in return for a bond and collateral security and 

promising to provide him with the remaining £400 in a fortnight’s time. When that 

time came, the Brown told Heighway that money was very scarce and that he was 

unable to provide the remaining amount personally, but that he had a friend in the 

city who always had money, although he was a ‘very hard man’ and his terms 

were exorbitant. On further inquiry, Brown told Heighway, who was obviously now 

in desperate need of the money, that his friend ‘never lent money, but upon 

annuity at 6 years purchase’ adding that if Heighway took the money on those 

terms, he (Brown) would provide Heighway with the money to redeem the annuity 

in three months’ time. Heighway agrred to this and an annuity was granted to one 

Waters. At the end of three months, Heighway applied to Brown for a loan to 

                                                           
185 Plowden (n 86) 274.  
186 Comyn (n 153) 67–68.  
187 (1778) 2 Cowp 770, 98 ER 1352. 
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redeem the annuity as promised, but Brown refused. It subsequently transpired 

that the remaining £400 had been provided by Brown himself and that it was he 

who enjoyed the benefit of the annuity, Waters merely being his trustee. Lord 

Mansfield directed the jury that they should find for Brown if they were satisfied 

that the true intent of the parties was the sale of an annuity, however much they 

might disapprove of the transaction; but that if they were satisfied that the real 

intent was a loan of monies with this particular form of transaction forced upon 

Heighway simply for the purposes of avoiding the usury laws, then they should 

find for the plaintiff despite the hazard to the principal. Nevertheless, Lord 

Mansfield subsequently proved unwilling to accept the jury’s verdict that the 

transaction was a bona fide annuity, and repeated his former direction and asked 

them to retire again. Eventually, they reached the desired conclusion that the 

transaction was a disguised loan. 

  

A rule for a new trial was subsequently discharged by Lord Mansfield, with whom 

Aston and Willes JJ agreed. The decisive point for Lord Mansfield was that the 

sale of the annuity had been premised on the defendant’s assurance that the 

annuity would be turned into a loan at the end of three months and that it was, in 

fact, the defendant himself who had advanced the money. This altered the case 

entirely: 

If Waters indeed had been really the principal, this promise of Brown would 
have amounted to no more than a promise to lend at the end of three 
months. But Brown himself being the principal, the promise to lend him 
money to redeem, must be understood to be a promise to permit him to 
redeem. It is true, there was a contingency during the three months. It was 
that, which occasioned the doubt; whether a contingency for three months 
is sufficient to take it out of the statute. As to that, the cases have been 
looked into; and from them it appears, that if the contingency is so slight as 
to be merely an evasion, it is deemed colourable only, and consequently 
not sufficient to take it out of the statute. Here, the borrower was a hale 
young man, and therefore we are opinion, that there was no substantial risk 
so as to take this case out of the statute’.188 

 
When one considers that six years’ purchase was the market price for the sale of 

an annuity on the life of a person of any age between twenty and fifty-one that the  

                                                           
188 2 Cowp 770, 776–77; 98 ER 1352, 1356. 



80 

 

average life expectancy in the 1770s was around 38 years it becomes apparent 

that the purchase price was not a true reflection of the risk.189  

 

Since the real object of the transaction was usually to lend money while avoiding 

the operation of the usury laws, the seller would understandably wish to have the 

option of releasing himself from the life-long obligation to make yearly payments 

by redeeming the annuity, if his future circumstances so permitted. Such a 

possibility would obviously most directly benefit the seller (‘borrower’), but in 

facilitating a trade that would nonetheless remain extremely lucrative it was also to 

the benefit of buyers (‘lenders’). Early on it was thought that redeemability would 

render the transaction usurious, since it might suggest that the parties’ true intent 

was to lend and borrow money rather than to bona fide purchase and sell an 

annuity.  Withy notes that, despite the absence of any decision to this effect, this 

view prevailed during Lord Hardwicke’s time. For this reason, clauses giving the 

seller the option of redeeming the annuity did not initially appear in annuity deeds. 

Rather, there was always an understanding between the parties that, in point of 

honour, the annuity was redeemable, typically on payment of a half year’s 

annuity.190 Although there was obviously a strong incentive for lenders to honour 

the agreement, in practice this did not always happen. In 1781 the Court of 

Chancery had the opportunity to consider the issue in Irnham v Child.191 The 

parties had verbally agreed that the annuity would be redeemable but this did not 

appear on the face of the deed as both parties had proceeded on the assumption 

that this would render the transaction usurious. In concluding that the parol 

evidence rule prevented enforcement of the verbal agreement and that this was a 

not a case where parol evidence was admissible on the ground of fraud, Lord 

Thurlow was unequivocal that ‘to sell an annuity, and make it redeemable, is not 

usury, because it is not a loan’.192 On the back of this unambiguous precedent, it 

became common to insert redemption clauses into annuity deeds.  

 

                                                           
189 On life expectancy in the eighteenth century, see RD Lee and RS Schofield, 
‘British Population in the Eighteenth Century’ in Roderick Floud and Donald 
McCloskey (eds) The Economic History of Britain since 1700, Vol 1: 1700–1860 
(Cambridge University Press 1981) 23–26.  
190 Robert Withy, A Practical Treatise Upon the Law of Annuities (J Butterworth 
1800) 13. 
191 (1781) 1 Bro CC 92, 28 ER 1006. 
192  (1781) 1 Bro CC 92, 93; 28 ER 1006, 1007.  
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The attractions (from the perspective of those with money to lend) of the annuity 

for the life of the seller were summed up by one anonymous writer in 1777 when 

the legal maximum rate of interest was 5 per cent: 

B.C. [a broker] purchases for A. an annuity of a hundred pounds a year, 
suppose on the life of D. at six years’ purchase. A. then insures the life of 
D. for six hundred pounds at an office for 5 per cent: this insurance deducts 
from the annuity thirty pounds a year, leaving a clear gain of seventy 
pounds a year, on the six hundred pounds. To which add the douceur of 
half a year’s annuity for redemption, in case it should ever be redeemed, 
and the neat interest of money gained by this mode of lending, we find at 
least 12 per cent.193 
 

In fact, by 1777 the popularity and notoriety of the annuity for the life of the seller 

as an avoidance device were such that a House of Commons Committee was 

appointed to look into the usury laws and the granting of such annuities.194 The 

Committee was firmly of the view that this type of transaction was, in substance, 

most definitely a loan, although in form it was a sale. For the Committee, the ‘give-

away’ was the lack of price variation: 

Six Years Purchase is allowed to be the current Price of an Annuity upon a 
Life from the Age of 21 to the Age of 50. If the Transaction was intended to 
be a real Sale, Things so different in their Value could not yield the same 
Price. The Persons advancing their Money upon Annuities at this Rate 
have a reasonable Expectation that the Principal will be returned; and the 
Persons to whom it is advanced have a Confidence that they may repay it 
when they can.195  

 

After describing the purchase of annuities for the life of the seller as a ‘public 

Mischief’ the Committee resolved that, ‘being generally intended as a Loan of 

Money, [they] ought to be regulated accordingly’.196 It proposed that the purchaser 

should be allowed to take no more than legal interest and ‘reasonable 

compensation’ for the risk of the seller’s life which was fixed at a specified rate 

according to the seller’s age.197 A purchaser of an annuity who took more than the 

                                                           
193 Anon, Reflections on Usury (n 171) 15–16.   
194 The Committee was appointed in April 1777 after the introduction of a first 
bill in February 1777 entitled ‘A Bill to Restrain the Raising of Money by Sale of 
Annuities for the Life of the Grantor.’  
195 Report From The Committee Appointed To Take Into Consideration The 
Laws now in being against Usury, And The present Practice of purchasing 
Annuities for the Life of the Grantor (1777) 10–11.  
196 ibid 11. 
197 The Committee proposed the following rates of ‘reasonable compensation’ 
for the risk of the seller’s life: 4 per cent for sellers aged between 21 and 24 
years; 4 ½ per cent for those between 25 and 29 years; 5 per cent for those 
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legal rate of interest and the specified sum for reasonable compensation for the 

risk would be treated as having entered into a usurious transaction. Furthermore, 

all annuities for the life of the seller should be redeemable on payment of the sum 

advanced and any arrears of the annuity to the time of payment. A ‘Bill To 

Regulate Annuities for Lives’ to this effect was drawn up and presented to the 

House of Commons on 13 May 1777 but it only went to a second reading. The 

legislation which was ultimately enacted made no provision for a maximum rate of 

payment by the seller of the annuity and did nothing more than impose a 

requirement that an annuity for life or lives be registered in the Court of Chancery 

within twenty days of its execution.198 The requirement of registration was 

premised upon the notion that the ‘pernicious traffic’ of granting annuities for the 

life of the seller was ‘much promoted by the secrecy, with which such transactions 

are conducted’.199 The memorial to be registered was to contain the date of the 

deed, bond, instrument or other assurance, the names of the parties (including the 

names of anyone for whom a party was acting as a trustee) and of all witnesses, 

the annual sums to be paid, the name of the person or persons for whose life or 

lives the annuity was granted and the consideration for the granting of the annuity. 

A failure to comply with these requirements would result in the instrument being 

‘null and void to all intents and purposes’.200  

 

The technical requirements of the Act spawned a good deal of litigation. Plowden, 

noting that the primary object of the Act was to give publicity to the transaction, 

reports that ‘it has been therefore in the true spirit and equity of this Act, that so 

many Annuities have been set aside for defect, in the memorials’.201 The rationale 

behind this requirement of registration was said to be to ensure that any 

unfairness in the transaction could be laid bare before the courts, thus allowing the 

transaction to be set aside on the grounds of gross inadequacy of price, for 

example,202 or declared void on account of having been charged on military, naval 

                                                                                                                                                                          

between 30 and 34 years; 5 ½ per cent for those between 35 and 39 years; 6 
per cent for those between 40 and 44 years; 6 ½ per cent for those between 45 
and 49 years: ibid 12. 
198 17 Geo III c 26 (An Act for Registering the Grants of Annuities: and for the 
Better Protection of Infants against such Grants).  
199 Preamble to the Act.  
200 S 1.  
201 Plowden (n 86) 328.  
202 See Chapter 3 below.  
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and ecclesiastical stipends or revenues.203 But whether the Act in fact achieved a 

reduction in what were, in truth, (usurious) disguised loan transactions is doubtful.  

Despite the trouble and expense associated with registration open to the public, 

this method of raising money continued to be widely used.204 Whereas the Act 

was simply dismissed as ‘useless’ in some quarters,205 others thought that it was 

responsible for an increase in the number of sales of annuities for the life of the 

seller and a worsening of the plight of borrowers. Withy, for example, considered 

that: 

[T]he very mode of recording the transaction of the sale of annuities, at the 
same time that it secures the grantor from fraud and deceit, alike renders 
the security of the grantee more permanent and secure: the party now 
advancing his money in the purchase of annuities being enabled, in one 
view, to ascertain what annuities the borrower may have granted, and what 
property is affected by the same, which, before the passing of the Act, he 
was incapable of ascertaining. And although the purchasers of annuities 
derive this salutary advantage from the Act, yet it does not appear that it 
has had any weight with them in increasing the value thereof 2 and that 
the charges of brokerage are, notwithstanding the rigor of the Act, 
uniformly the same; and the expenses of writings are, instead of being 
diminished, much increased, owing in great measure to the great weight of 
stamp-duties, and more particularly from the great caution generally 
observed by the profession in framing the securities, by reason of the 
different questions raised upon the interpretations of the Act; or, more 
frequently, for want of a thorough knowledge of the same, or their being 
unacquainted with such transactions.206 

 

(vii) The Efficacy of the Usury Laws 

The usury laws undoubtedly gave borrowers powerful incentives to challenge 

usurious transactions. The reward (half the penalty where the offence of usury 

was found to have been committed) offered to informers similarly acted as a 

stimulus to enforcement. But whether borrowers were, in reality, ready to 

undertake action that would remove from their grasp a source of future credit 

when money was scarce (as it was for much of the eighteenth and early 

nineteenth centuries) is open to doubt. Although it was theoretically possible to 

                                                           
203 Plowden (n 86) 330.  
204 Campbell (n 174) 490. 
205 Robert Hannay, Defence of the Usury Laws (William Blackwood and T 
Cadell 1823) 45.  
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Usury, As Conducted by the Mode of Under-Valued Annuities (London 1783) iii.  
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bring a qui tam action without the co-operation of the borrower, proving usury 

without such co-operation was likely to be difficult.  

 

As has been seen, those unwilling to lend at legal rates of interest had, in any 

event, always found ways around the usury laws. Those operating outside, or at 

the margins, of the law charged borrowers a premium for the risk that the 

transaction might be challenged, driving up the cost of credit even further. That 

lenders went to such lengths to disguise loan transactions and continually devised 

new avoidance mechanisms proves that the usury laws were not the dead letter 

that some claimed.  But despite being framed with a view to catching all ‘shifts’ or 

attempts at avoidance, the usury laws, at least as they were applied by the courts 

by the latter part of the eighteenth century, proved an ineffective weapon against 

those determined to lend at more than the legal rate of interest. Examination of the 

case law shows that the courts failed to live up to their rhetoric of looking to the 

intent rather than the form of the transaction.  

 

By the 1760s, the perfect avoidance device – the annuity for the life of the seller – 

which gave the ‘buyer’ all the advantages of a loan without the drawback of the 

prohibition on usury, had been developed. Once the courts had accepted that a 

refusal to lend coupled with an (accepted) counter-offer to purchase an annuity 

had the effect of transforming the parties’ intent, the notion of looking to the ‘true 

intent’ was rendered nugatory. The reality was that, despite the seller’s apparent 

concurrence to it, this form of transaction had been imposed on him by the buyer 

for no other purpose than avoidance of the usury laws. In their willingness to 

overlook the significance of the power of the seller to redeem the annuity, the 

courts further hollowed out the notion of looking to the parties’ ‘true intent.’ 

Parliament having failed to stem the tide of the annuity for the life of the seller with 

the Annuities Act of 1777, it would be hard to take issue with Mark Ord’s 

conclusion that in the ‘long contest between the usurer and the legislature, the 

ingenuity of the former hath prevailed over the authority of the latter’.207  

 

 

 

                                                           
207 Mark Ord, An Essay on the Law of Usury (3rd edn, W Clarke and Sons & 
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4. REPEAL 

 

(a) Pressures for Repeal 

In the later part of the eighteenth century, the increased need for credit created by 

the industrial revolution placed the usury laws under growing pressure. Economic 

historians have hypothesised that the combination of heavy government wartime 

borrowing and the usury laws led to a rationing of private credit which explains 

why economic growth between 1750 and 1850 was not faster.208 At the same time, 

the usury laws had become a subject of scrutiny for the new science of political 

economy.  

 

Adam Smith’s The Wealth of Nations, published in 1776 and widely considered to 

be the first great work of political economy,209 began its treatment of interest rates 

and usury with the simple proposition that ‘as something can everywhere be made 

by the use of money, something ought everywhere to be paid for the use of it’.210 

Smith condemned a complete prohibition on the taking of interest as having 

increased the ‘evil of usury’ by obliging the borrower to pay not only for the use of 

the money but also a premium for the risk to which the illegality exposed the 

lender. So far, this seems perfectly consistent with the work’s central arguments of 

free markets and a circumscribed role for government interference.211  But Smith 

went on to approve a statutory ceiling on interest rates, provided it was fixed 

‘somewhat above the lowest market price, or the price which is commonly paid for 

the use of money by those who can give the most undoubted security’.212 To 

permit a rate of interest in excess of that would, however, be to place the nation’s 

capital in the hands of ‘prodigals and projectors’ and divert it from ‘sober people’ 

and productive investment, as only the former would be willing to pay such a 

premium for the use of money.213 Statutory ceilings fixed at this rate were, thus, in 

                                                           
208 See Peter Temin and Hans-Joachim Voth, Prometheus Shackled (Oxford 
University Press 2013) 148.   
209 Adam Smith, An Inquiry into The Nature and Causes of The Wealth of 
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Smith’s view economically efficient.  

 

Eleven years later, Smith’s disciple, Jeremy Bentham, published his Defence of 

Usury.214The work took the form of a series of letters, the last of which is 

addressed to Smith, whom Bentham hoped to convert. Bentham’s fundamental 

proposition, rooted in individual liberty and freedom of contract, was that: 

[N]o man of ripe years and sound mind, acting freely, and with his eyes 
open,  ought to be hindered, with a view to his advantage, from making 
such a bargain, in the way of obtaining money, as he thinks fit; nor (what is 
a necessary  consequence) any body hindered from supplying him, upon 
any terms he thinks  proper to acceded to.215 
 

The usury laws, he argued, had the effect of restricting access to credit for those 

who could not offer good security and were, in any event, so widely circumvented 

as to be ineffective. As has been seen above, there was no doubt that, from the 

earliest days of their existence, the usury laws had been widely evaded with the 

annuity for the life of the seller constituting the predominant vehicle for avoidance 

by the time Bentham was writing. 

 

Defence of Usury set out to refute five arguments commonly advanced in support 

of usury laws: prevention of usury; prevention of prodigality;216 protection of 

indigence against extortion;217 repression of the temerity of projectors;218 

protection of simplicity against imposition.219 Bentham attributed the widespread 

acceptance of the idea that usury was something that ought to be prevented to 

unthinking prejudice.220 To assert that usury ought to be prevented was to beg the 

question. As there was no ‘natural fixed price’ for the use of money, there was no 

basis for restricting the parties’ liberty to agree to whatever interest rate they 

pleased. Furthermore, he asked, what was the justification for singling out money 

as a commodity whose price should be fixed?  

                                                           
214 (n 2). 
215 ibid 2.  
216 By ‘prodigality’, was meant wasteful or reckless extravagance. 
217 ‘Protection of indigence against extortion’ meant protecting the financially 
necessitous or impecunious from being taken advantage of.  
218 The ‘temerity of projectors’ meant the risk-taking of entrepreneurs. 
219 ‘Protection of simplicity against imposition’ meant the protection of those 
who, for example, from lack of education, unworldliness, lack of knowledge, or 
illiteracy , were likely to be in a situation of cognitive asymmetry vis-à-vis the 
lender rendering them vulnerable to abuse.  
220 Bentham (n 2) 6–7.  
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However, Bentham’s assertion that ‘much has not been done 2 by legislators as 

yet in the way of fixing the price of other commodities’ was incorrect. 221 When first 

introduced in Tudor times, the usury laws had been just one of many instances of 

legislative price control. The offences of regrating,222 forestalling223 and 

engrossing,224 which were put on a statutory footing around that time, were 

indirect methods of price control. There were also countless examples of direct 

price control, with the price of everything from bread225 to caps and hats226 fixed 

by legislation and royal decrees.227  The singularity of the usury laws lay in the fact 

of their survival beyond the abolition of all other price controls. Even the indirect 

forms of price control had been abolished by Parliament in 1772.228  

 

According to Bentham, the usury laws were not only ineffective in protecting the 

prodigal but did him a positive disservice. If he could not borrow at legal rates of 

interest, he would be forced to resort to dubious transactions with unscrupulous 

tradesmen for the purchase of goods, effectively paying interest of 30 or 40 per 

cent when, in an unfettered market, he might have obtained the money at 6, 7, or 

8 per cent.229 Bentham railed against the paternalism inherent in the proposition 

that it was the role of the state to protect the indigent. A borrower who was in a 

position of such exigency that he could only borrow on disadvantageous terms 

was best placed to judge whether it was in his interests to do so: 

The legislator, who knows nothing, nor can know any thing, of any one of 
all these circumstances, who knows nothing at all about the matter, comes 
and says to him – “It signifies nothing; you shall not have the money: for it 
would be a mischief to you to borrow it upon such terms.” – And this out of 
prudence and loving-kindness! There may be worse cruelty: but can there 
be greater folly?230 

 

                                                           
221 ibid 9–13.  
222 That is, buying and selling in the same market.  
223 Dealing prior to a market. 
224 Buying for the purpose of speculation or hoarding 
225 On the regulation of the price of bread from the 12th century onwards, see 
Seabourne (n 38) 74–76.  
226 For example, Hen VII c 8–9 (1487) which fixed the price of cloth, caps and 
hats.  
227 On the early history of price regulation generally, see Seabourne (n 38). 
228 12 Geo III c 71.  
229 Bentham (n 2) 24–23.  
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As far as the protection of simplicity231 was concerned, it presented more of a 

problem in other types of transaction, such as the sale of goods, where the 

legislator had never thought to intervene.232 In the final letter, Bentham took issue 

with Smith for conflating projectors with prodigals. Whereas Smith viewed all 

projectors as reckless speculators, Bentham characterised them as ‘not only an 

innocent, but a most meritorious race of men’,233 who drove progress, innovation 

and improvement,234 and whose adventurous spirits would be crushed by the 

usury laws.235 The very nature of projecting made high and extraordinary rates of 

interest entirely appropriate to the situation of the projector.236  

 

Bentham’s role in the demise of the usury laws is hard to overstate. As one of his 

critics acknowledged in 1825: ‘Mr Bentham has been the pioneer and instructor of 

all those, who since his publication appeared, have been the most forward in the 

cause, either on paper or in parliament’.237 Bentham’s position on usury was 

adopted by the later classical economists.238 In 1848, John Stuart Mill observed 

that the restriction on the taking of interest ‘though approved by Adam Smith, has 

been condemned by all enlightened persons since the triumphant onslaught made 

upon it by Bentham in his Letters on Usury.’ 239 
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(b) The 1818 Select Committee  

The instigator of the process of repeal was Sir Arthur Onslow, MP for Guildford. 

When, in May 1816, Onslow brought a motion for a bill to repeal the usury laws, 

he cited extensively from Bentham’s Defence of Usury. 240 Despite some support 

for the motion in principle, it was urged that the matter should be postponed to 

allow proper investigation and consideration. When Onslow again brought the 

matter forward the following year, he was forced to consent to a further 

postponement.241 Finally, in April 1818, instead of attempting to bring in a motion 

to introduce a bill, he called for the appointment of a Select Committee to consider 

the effects of the usury laws.242  

 

The Report of the Committee, published the following month, was unequivocal in 

its recommendation of repeal.243 The distinction of some of the persons called to 

give evidence to the Committee, in particular the leading political economist of the 

day, David Ricardo,244 immediately leaps out from the pages of the Report.  Also 

striking is the composition of the body of witnesses; apart from a number of 

lawyers, the majority were drawn from the commercial world – predominantly 

bankers, brokers and merchants. Both the choice of witnesses and the mode of 

questioning245 appear to support Atiyah’s claim that that the Committee was set 

                                                           
240 HC Deb 22 May 1816, vol 34, cols 723–33. He also referred to the views of 
Hume and Smith.  
241 HC Deb 30 June 1817, vol 36, col 1268.  
242 HC Deb 21 April 1818, vol 38, col 237.  
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up as a propaganda exercise to convert public opinion rather than to conduct an 

impartial inquiry.246 Such claims were also made in subsequent parliamentary 

debates on repeal of the usury laws.247 The political economists and their 

followers were, of course, an active and influential group in Parliament around this 

time and were instrumental in the shift from a paternalistic to a laissez-faire social 

outlook which had occurred by the 1860s.248  

 

Given the choice of personnel it is hardly surprising that a main focus of the 

questioning was the effects of the usury laws on the needs of commerce. Ricardo 

explained that there was widespread evasion of the usury laws in the commercial 

world through transactions he described as ‘not strictly legal’.249 The lender 

extracted a premium for the risk to which the illegality exposed him, raising the 

rate of interest above that which would have obtained in the absence of a statutory 

ceiling. Another factor which featured prominently in the evidence was the 

difficulty faced by merchants in discounting bills when money was scarce and the 

market rate was higher than the statutory maximum.250 

 

The second focus of questioning was the effect of the usury laws on the landed 

interest.251 The ability to borrow at reasonable rates of interest was of crucial 

importance to the landed class, who needed to be able to borrow by way of 

mortgage. An almost unanimous consensus emerges from the evidence of the 

various witnesses that the usury laws were inimical to the interests of 
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landowners.252 When money was scarce, as it had been during the Napoleonic 

Wars, it was very difficult to borrow money on mortgage at legal rates of interest. 

Landowners had been forced to make disadvantageous sales of their estates or to 

enter into annuity transactions which resulted in the borrower paying a much 

higher rate of interest.253  One witness suggested that borrowers had been obliged 

to borrow at a rate of between 9 to 12 per cent by granting annuities where, if 

there had been no statutory restrictions on interest, they might have obtained the 

money at between 6 and 8 per cent.254 The consequence of the high cost of 

borrowing was a reduction in the value of land prices.  

 

Conspicuous by its absence was any substantial consideration of the effects of 

the proposed repeal on borrowers more generally, and whether repeal would 

create a need for some alternative form of legal protection. It was simply assumed 

that a free market would facilitate greater access to credit at lower rates of 

interest, and hence better outcomes for borrowers. The possibility that the repeal 

might open the door to unscrupulous practices on the part of those lenders keen 

to exploit borrowers’ vulnerabilities was hardly adverted to in the Report.  

 

(c) 1818–1854 

Despite this ringing endorsement of repeal, Parliament remained unpersuaded. 

The strongest ground of objection, voiced with some feeling in the parliamentary 

debates, was the potential prejudice to the landed interest. Given the composition 

of Parliament at the time this is hardly surprising.255 One parliamentarian 

expressed the view that the Bill should be renamed ‘a bill for more speedily ruining 

the young nobility and gentry of the country’.256 Far from being beneficial to the 

landed interest, the repeal, so it was said, would  increase the rate of interest 

landowners would have to pay for money on mortgages, unsettle existing 

mortgage transactions and, in times of distress, cause a fall in land prices. But 
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what was at stake for the landed class went beyond the purely economic: repeal 

had the potential to undermine the very fabric of society. Kelly, writing in 1835, 

explained that these objections ultimately rested on the fear that repeal ‘would 

place the country gentleman at the mercy of the capitalist, and give the monied 

men the preponderance in parliament’. 257 A few of those opposed to repeal also 

sought to justify their position by reference to the potential harm to ‘all classes of 

society’,258 although one can only speculate as to the genuineness of this 

concern.  

 

The landed interest continued to be the roadblock to various attempts at repeal, so 

much so that even staunch advocates of repeal began to suggest that lending on 

mortgages might be excluded from the scope of such a measure.259  Onslow, who 

despite the lack of progress persisted in introducing bills at regular intervals until 

1826, began to lament the lack of Government initiative on the usury question.260 

Furthermore, the commercial community was beginning to agitate for repeal, with 

petitions for repeal brought by the bankers of West Riding, Crewkerne and 

Marlborough, the Dublin Chamber of Commerce, the Chambers of Commerce of 

Manchester and Bristol, and the merchants of London in 1821, 1824, 1826 and 

1828 respectively. In 1824, it was suggested that, since views still varied so widely 
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about the proposed repeal of the usury laws, a bill should rather be brought in to 

repeal the forfeitures and penalties imposed by the various usury acts in relation 

to the offence of usury which, it was argued, applied in an unfair and arbitrary 

way.261 Although such a bill was introduced, it made no progress in Parliament. 

Usury laws repeal bills continued to be brought in at regular intervals262 but 

parliamentary opinion remained polarised. This polarisation was attributable, in 

large part, to diametrically opposed views about the effects that the repeal would 

have on the rate of interest. While proponents of repeal argued that the effect 

would be a reduction in interest rates, opponents argued that the reverse would 

be the case. But for others, the matter was one of principle rather than mere 

effect, that principle being freedom of contract. As one parliamentarian observed: 

What right had any man to interfere in the concerns of another? What right 
had he to prevent that other from embarking in whatever speculations he 
pleased 2.Why continue to fetter the money-market, when they conceded 
the principle of unrestrained traffic in every other commodity? Why was not 
money to be treated  like all other commodities, which the possessor had 
the privilege of turning as he pleased to his own advantage? What would 
the country gentlemen think if a bill were introduced into that House for the 
purpose of fixing the maximum of rent at 15s per acre? Would they not 
deem the measure a most unjust and impolitic interference with their 
rights?263  

 

A complete repeal of the usury laws may have been considered a step too far at 

this stage, but in the 1830s a series of statutes began to make significant inroads 

into the scope of their operation. The first of these statutes was the Bank Charter 

Act 1833.264 The Act exempted bills of exchange or promissory notes not having 

more than three months to run from the operation of the usury laws,265  enabling 

the Bank of England to use the discount rate as an instrument of credit control.266 

The difficulty presented was that if the market rate of interest was above 5 per 

cent, the Bank, prevented by the usury laws from discounting at more than 5 per 

                                                           
261 HC Deb 27 February 1825, vol 10, col 560. 
262 Bills were brought in by Mr Poulett Thomson in 1828 and 1830. In 1832 
another bill was brought in by Mr Mackinnon.  
263 HC Deb 17 February 1825, vol 12, col 533. 
264 3 & 4 Wm IV c 98.  
265 ibid s 7.  
266 See Michael Collins, Money and Banking in the UK (Routledge 2012) 172.  
For discussion of the Bank Charter Act more generally, see John Giuseppi, The 
Bank of England: A History from its Foundation in 1694 (Evans Brothers Ltd 
1966) 94–95; John Clapham, The Bank of England, vol II (Cambridge University 
Press 1944) 121–30. 
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cent, would either have to over issue or resort to measures to contract its 

discounts such as rejecting bills simply because enough had been discounted 

already.267 The Chancellor of the Exchequer, Lord Althorp, explained that: 

[T]his alteration will be advantageous not merely to bankers, but to the 
commercial  world in general. No one can doubt that the effect of bills 
which cannot be discounted, excepting at a certain rate of interest, does 
frequently very prejudicially interfere with the commercial interests of the 
country.268 

 

In 1837, the exemption was extended to bills of exchange and promissory notes 

not having more than twelve months to run269 and,  finally in 1839,  to all loans of 

more than £10, other than those secured against land.270 The £10 limit was 

obviously chosen with a view to exempting commercial transactions, but it would 

also exempt lending for private purposes beyond that amount. It was, however, 

stressed that when legislating for the commercial community, Parliament should 

not forget all other interests, and that it was imperative that loans of £10 or less 

should remain outside the scope of the exemption in order to prevent imposition 

on the poor.271 Thus, by 1839, the only loans subject the statutory maximum rate 

of interest of 5 per cent were those of £10 or less (a different statutory maximum 

applied to pawnbroking transactions of £10 or less, which had been exempted 

from the operation of the usury laws in 1784),272 and loans secured against land. 

Given the prominence of the ‘landed interest’ in the usury debate, the exclusion of 

loans secured against land was hardly surprising. As Kelly had observed in 1835: 

[R]emoving all restrictions upon pecuniary bargains (excepting mortgages 
and other securities on land) would be attended with the happiest results to 
the trading part of the community, and avert the hostility of land-owners.273 
 

 
Other exemptions to the usury laws had been created in the course of the 1830s. 

                                                           
267 See, for example, the evidence of George Norman, one of the directors of 
the Bank of England in Report from the Committee of Secrecy on the Bank of 
England Charter, 11 August 1832, paras 2430–45.  
268 HC Deb 31 May 1833, vol 18, col 181.   
269 7 Wm IV & 1 Vict c 80.  
270 2 & 3 Vict c 37. This temporary measure was prolonged by (1840) 3 & 4 Vict 
c 83, (1841) 4 & 5 Vict c 54, (1843) 6 & 7 Vict c 45, (1845) 8 & 9 Vict 102 and 
(1850) 13 & 14 Vict c 56.  
271 HC Deb 5 July 1839, vol 48, col 1414.  
272 24 Geo III c 42. On details of this special statutory scheme, see chapter 4 
below.  
273 Kelly (n 92) 177. 
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In 1836, an Act to Encourage and Protect Building Societies exempted such 

societies from the provisions of the usury laws.274 In 1835, an Act was passed to 

give protection and encouragement to loan societies.275 The Act permitted such 

societies, described as ‘Institutions for establishing Loan Funds 2 for the Benefit 

and Advantage of the Labouring Classes of His Majesty’s Subjects’, to make 

loans of up to £15 to individuals.276 A subsequent Act of 1840 exempted loan 

societies enrolled under the Act from penalties under the usury laws.277 Loan 

Societies were permitted to choose from a number of repayment schemes set out 

in Schedule E to the Act. The various schemes allowed for weekly installments to 

commence at a range of dates between eleven to seventy-six days after the loan 

was made, with the rate of interest increasing proportionately with the length of 

postponement, subject to a maximum rate of 12 per cent.278 Loan societies were 

required to set out fully and clearly the scheme adopted and the actual number of 

shillings and pence to be taken by way of interest for every loan in their enrolled 

rules.279 

 

When the question of prolonging the Act of 1839, which exempted from the scope 

of the usury laws all loans above £10 other than those secured against land, was 

considered in 1841, it was proposed that a select committee should be appointed 

to consider the effects of the recent alterations made to the laws regulating the 

interest in money. The Committee made no recommendations as such but merely 

presented the evidence given to the Committee in its report of August 1845.280 

This coincided with parliamentary consideration of yet another prolongation of the 

1839 Act. In the debates of the previous month it had been proposed to remove 

the proviso in the 1839 Act that the exemption from the usury laws should not 

extend to loans secured upon land.281 But Parliament continued to block this step. 

In the same year Joseph Byles had published his Observations on the Usury 

                                                           
274 6 & 7 Will IV c 32 s 2.  
275 5 & 6 Will IV c 23. 
276 S 6.  
277 3 & 4 Vict c 110 s 2. 
278 S 21. 
279 S 22. 
280 Report from the Select Committee of the House of Lords appointed (in 
Session 1841) to inquire into the effect of the Alterations made in the laws 
regulating the Interest on Money, and to report thereon to The House (1845). 
281 HC Deb 17 July 1845, vol 82, col 645.  
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Laws, and on the Effect of the Recent Alterations, which included a draft bill for 

amendment of the usury laws. Even Byles, a strong opponent of repeal, 

acknowledged that, if anything, the landed class was less in need of the protection 

of the usury laws than other classes.282 

 

Finally, in 1854 the remnants of the usury laws were repealed. The repeal was 

accompanied by a whimper rather than a bang and a complete absence of any 

consideration of the effects on the poor borrowing sums of £10 or less. As the 

editor of the Law Times commented in August of that year, the repeal of the usury 

laws: 

[I]s perhaps the most remarkable incident of the past session. After an 
existence of centuries, after being held in universal honour as the 
safeguards of the landed interest, they have now been swept away with 
only three dissentient voices.283 

 

The ease with which the prohibition on usury was finally swept away was no doubt 

attributable, at least in part, to the beginnings of the decline of the power of the 

landed class in Parliament.284  

 

5. THE USURY LAWS AS PUBLIC LAW REGULATION 

The usury laws are an excellent early example of public law regulation as that 

notion was defined in Chapter 1. The legislative prohibition on usury was a 

direct intervention in the core content of the bargain. It was originally grounded 

in the Christian notion of the sin of lack of charity which had underpinned the 

canon law prohibition on usury. In practical terms, the sin of lack of charity was 

committed by taking advantage of one’s neighbour. The usury laws thus had a 

dual aim: to control the substance of the agreement and inculcate morally ‘right’ 

behaviour. As will be seen in chapter 3, the equitable jurisdiction to grant relief 

from unconscionable bargains was founded on this same notion of advantage-

taking. But despite the same underlying rationale, the prohibition on usury - a 

clear, bright-line regulatory rule – was a far blunter instrument than the 

                                                           
282 John Byles, Observations on the Usury Laws, and on the Effect of the 
Recent Alterations; with Suggestions for the permanent Amendement of the 
Law and the Draft of an Act for that Purpose (S Sweet 1845) 106.  
283 Editorial, ‘Repeal of the Usury Laws’, The Law Times (London, Saturday 
August 19, 1854) 213. 
284 See Francis M L Thompson, English Landed Society in the Nineteenth 
Century (Routledge and Kegan Paul 1963) ch X.  
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equitable doctrine; it caught any lending at unlawful interest, whether or not 

advantage had been taken of the borrower’s weakness or necessity. Of course, 

the prohibition on usury could be squared with the notion of advantage-taking 

by viewing unlawful interest as a proxy for advantage-taking. In reality, unlawful 

interest might be taken and usury committed where the borrower could not be 

characterised as weak or necessitous and actually stood to profit from the 

transaction. 

 

The usury laws were a perfect example of a direct ‘command and control 

regulatory’ strategy: a clear prohibition, backed up by the threat of both criminal 

sanctions and the private law sanction of voidness. While this regulatory 

strategy has the advantages of clarity and legal certainty, its downside is that in 

creating such sharp lines, it has a capacity to be easily evaded. This proved to 

be the case from the earliest days of the usury laws. No sooner had one 

loophole been closed, than the credit industry found a new mechanism for 

avoiding regulation. In the cat-and-mouse game played out between the credit 

industry and the legislature, it was definitely the ingenuity of the former which 

prevailed over the latter. Although the recognition that they were easily evaded 

was one factor behind calls for their repeal from the late eighteenth century 

onwards, it was the economic effects of the usury laws, in particular their effect 

on the availability on commercial credit, that was decisive in their gradual 

erosion and ultimate repeal in 1854.   

 

The usury laws in fact conformed to the typical method of economic regulation 

of the Tudor and Stuart periods: a prohibition coupled with a criminal sanction 

with the public given the opportunity and financial incentives to play a role in the 

prosecution of offences through the qui tam action.285 But while it would not 

have been understood in these terms, the use of common informers in the 

                                                           
285 See Maurice Beresford, ‘The Common Informer, the Penal Statute and 
Economic Regulation’ (1957–58) 10 Economic History Review 221; Anthony 
Ogus, ‘Regulatory Law: Some Lessons from the Past’ (1992) 12 Legal Studies 
1.   
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enforcement process in fact reflects quite a modern regulatory strategy based 

on the idea of de-centred and responsive regulation.286   

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

                                                           
286 See, for example, Julia Black, ‘Decentring Regulation: Understanding the 
Role of Regulation and Self-Regulation in a Post-Regulating World’ (2001) 54 
Current Legal Problems 103 
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CHAPTER 3: THE ROLE OF THE GENERAL LAW OF CONTRACT  

 

1. INTRODUCTION 

 

As credit transactions are mediated through the law of contract, the general law 

of contract is of prime importance in providing the backdrop against which all 

the legislative interventions in this area must be viewed. These legislative 

interventions can be seen as responses to the failings of the general law of 

contract to provide adequate protection to borrowers. That said, the antiquity of 

the usury laws meant that contract law doctrine actually developed alongside 

legislative intervention in the credit area. It is, therefore, at least possible that 

there was some cross-fertilisation between the regulatory usury laws and the 

judge-made private law of contract.  

  

As was seen in chapter 1, the traditional view of the doctrinal private law is that 

its role is not to specify obligatory ends. So viewed, the private law is, and 

should be, indifferent to distributive or other consequentialist policy 

considerations, as well as moral purposes. As will be seen, the notion of 

substantive fairness has always presented a problem for the English law of 

contract. Since the role of the private law of contract is simply to facilitate the 

parties’ private ordering of their own affairs, it is not for the state (through the 

medium of the courts) to intervene in the substance of the bargain they have 

struck. If there is evidence that a particular substantive outcome is a 

consequence of one party having abused the system of private ordering, for 

example through duress, fraud, or misrepresentation, then the state may, of 

course, legitimately intervene. It does so, however, because the system of 

private ordering has been abused not because of objections to the substance of 

the contract itself. 

 

Closely related to this is the idea of autonomy. As was seen in chapter 1, 

autonomy is the Grundnorm of a classical, formalist, corrective justice account 

of the private law. It is from this notion of autonomy (or free will) that the private 

law derives its moral force. On this account, the rationale of the private law is to 

maintain the equality of the individual as a self-determining agent vis-à-vis those 
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with whom he or she interacts in the external world. Where this presupposed 

autonomy is not, in fact, present, because, for example, one

party to a contract procured the other party’s (apparent) consent by duress, 

fraud or misrepresentation, the contract cannot be viewed as an embodiment of 

the other party’s freewill. Furthermore, the first party has actively violated the 

freedom of the second, in treating him or her as a means to an end. Therefore, 

the judge must correct the injustice by refusing to give effect to the contract, and 

returning the parties to a position of normative equality.  

 

More problematic are situations of inequality of bargaining power, coupled with 

substantively unfair contractual outcomes. Since on the traditional account, the 

private law must be indifferent to the substantive outcome of the bargaining 

process, it is left with the fact of inequality alone. But to say that, wherever 

inequality is present, the contract is not an embodiment of the weaker party’s 

autonomy, would be to jeopardise the very system of private ordering. The birth 

and development of consumer law from the 1960s onwards involved a gradual 

recognition of the structural inequalities of bargaining, informational and litigious 

power that beset all consumer transactions. Since these inequalities are 

structural, they undermine the effective contractual freedom of all consumers 

and provide a justification for regulatory intervention.1   

 

The notion of the consumer as a subject worthy of protection qua consumer and 

the recognition that consumer transactions are affected by these structural 

inequalities are relatively recent phenomena. But the private law has long been 

confronted with, and struggled to accommodate, situations of inequality coupled 

with substantively unfair contractual outcomes. These inequalities have, of 

course, always been particularly acute in the credit context as borrowers are 

almost, by definition, and to varying degrees, financially necessitous. 

 

This chapter aims to provide an account of the background to the general law of 

contract during the period of inquiry. It will then focus on its treatment of 

substantive unfairness and Equity’s attempts, through its jurisdiction in equitable 

                                                           
1 See Paul O’Shea, ‘Addressing Inequality in Consumer Transactions’ (PhD 
Thesis, University of Queensland 2012). 
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fraud, to protect those in inferior bargaining positions, particularly in the credit 

context. 

 

2. BACKGROUND TO THE LAW OF CONTRACT OF THE PERIOD 

Despite a consensus that the law of contract underwent a transformation in the 

decades around 1800, the precise nature of, and explanations for, this change 

are contested. According to one school of thought, founded on the Critical Legal 

Studies movement, a fundamental shift from an equitable conception of contract 

to one based on freedom of contract and the maxim, pacta sunt servanda, 

occurred around 1770.The shift to this so-called classical model of contract, 

which was at its zenith in the nineteenth century, is said to have been a product 

of economic, political and social forces. Sir George Jessel MR’s statement in 

Printing and Numerical Registering Co v Sampson is conventionally cited as the 

high-water mark of the classical model: 

If there is one thing more than another which public policy requires, it is 
that men of full age and competent understanding shall have the utmost 
liberty in contracting, and that their contracts, when entered into freely 
and voluntarily, shall be held sacred and shall be enforced by Courts of 
Justice.2 
 

Morton Horwitz has advanced the argument that the agrarian, pre-industrial and 

pre-market equitable conception of contract, which was founded on a notion of 

‘substantive justice’ and which ‘existed in order to prevent men from using the 

legal system in order to exploit each other’ and was ‘essentially antagonistic to 

the interests of commercial classes’, was replaced by one that catered to the 

needs of a commercial market economy.3 The argument was taken up in the 

English context five years later by Patrick Atiyah in his The Rise and Fall of 

Freedom of Contract.4 According to Atiyah: 

 The extreme individualism, the belief that all prices are a matter of 
 subjective choice, the stress on will and intention, of the nineteenth 
 century were not found in the law of the eighteenth century to any 

                                                           
2 (1875) LR 19 Eq 462, 465. 
3 ‘The Historical Foundations of Modern Contract Law’ (1974) 87 Harvard Law 
Review 917. The article was subsequently republished as a Chapter 6 of 
Horwitz’s The Transformation of American Law 1780–1860 (Harvard University 
Press 1977). Horwitz’s study involved an examination of both American and 
English contract law during this period.  
4 (Oxford University Press 1979). 
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 significant degree. There are growing signs of these attitudes here and 
 there through the century, but only as we approach its end do they 
 become dominant. Throughout the greater part of the century, ‘law was 
 conceived of as protective, regulative, paternalistic, and above all, a 
 paramount expression of the moral sense of community’.5 

Others have argued that the changes which occurred around this time are 

better interpreted as an evolution of the law of an earlier period than as a 

revolution.6 The most powerful attack came from Brian Simpson, who described 

Horwitz’s thesis as based on a ‘romanticized view of earlier English law and 

society’ unsupported by the evidence.7  

 

The so-called ‘equitable’ model of contract was said to consist of a number of 

strands,8 including the notion that all courts supervised the fairness of contracts. 

Atiyah claimed that: 

It would be surprising if the common lawyers were indifferent to these 
matters in the seventeenth and eighteenth centuries, as they generally 
became indifferent to them in the nineteenth. For, as we shall see, when 
in the last century the courts began to adhere, as a positive act of faith, 
to the principle that the fairness of a bargain was no concern of theirs, 
they did so under ideologies and circumstances which were notably 
absent in the preceding centuries.9 
 

Of particular importance in the context of the protection of parties to credit 

transactions,10 particularly those transactions that were outside the scope of the 

usury laws, is the extent to which the Court of Chancery was prepared to 

intervene on the grounds of substantive unfairness, referred to at the time as 

                                                           
5 Atiyah (n 4) 167–68, citing Morton Horwitz, ‘The Rise of Legal Formalism’ 
(1975) 19 American Journal of Legal History 251, 257.  
6 Warren Swain, The Law of Contract 1670–1870 (Cambridge University Press 
2015) 9−10.  
7 Brian Simpson, ‘The Horwitz Thesis and the History of Contracts’ (1979) 46 
University of Chicago Law Review 533. In particular, Simpson observed that, as 
early as the first half of the eighteenth century, ‘England was the greatest 
trading nation in the world, and its trade was supported by a sophisticated 
mercantile community well versed in techniques of shipping, financing, and 
insuring cargoes around the world’ (ibid 539).  
8 Executory contracts were not fully recognised with the law of contract still 
dominated by a title theory of exchange; expectation damages were not 
recognised by eighteenth century courts;  the rule of pleading which allowed the 
joinder of counts on express and implied contracts. 
9 Atiyah (n 4) 147. 
10 Or transactions which were, in substance, credit transactions. 
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‘inequality of exchange’ or ‘inadequacy of consideration’,11 by refusing to grant 

specific performance of, or setting aside, contracts on the ground of ‘equitable 

fraud.’12  

3. SUBSTANTIVE UNFAIRNESS AND EQUITABLE FRAUD 

(a) The Just Price Doctrine 

(i) The European Background 

Horwitz emphasised the continuity between the contract law of the eighteenth 

century and that of the earlier period, which he claimed contained within it 

‘theories of objective value and just price’.13 The ‘just price’ theory originated in 

fifth-century Christian thinking14 and was developed by Aquinas and later 

scholastics. According to De Roover, the just price: 

Was nothing more mysterious than the competitive price, with this 
important qualification: the Doctors never questioned the right of the 
public authorities to  set and regulate prices. In the absence of regulation, 
however, the just price was the one set by common estimation, that is by 
the free valuation of buyers and sellers, or, in other words, by the 
interplay of the forces of demand and supply. By some of the Doctors, 
this price was called the natural price as opposed to the legal price fixed 
by public authority.15 

 
                                                           
11 Which, in the credit context, would amount to excessive interest or other 
charges.  
12 In fact, Horwitz went further and suggested that underlying this equitable 
model of contract was a belief that all courts, including those of the common 
law, had a duty to supervise the fairness of contracts: see ‘The Historical 
Foundations’ (n 3) 924.  
13 ibid 946. 
14 The first mention of ‘just price’ is found in St Augustine of Hippo’s de Trinitate 
(c 400–428) bk 13. On just price theory generally, see Sir William Ashley, An 
Introduction to English Economic History and Theory (Longmans Green1931), 
132–48; John Baldwin, ‘The Medieval Theories of Just Price: Romanists, 
Canonists, and Theologians in the Twelfth and Thirteenth Centuries (1959) 49 
Transactions of the American Philosophical Society; George O’Brien, An Essay 
on Medieval Economic Teaching (Longmans, Green and Co 1920) 102−36; 
Vigo Demant (ed), The Just Price: An Outline of the Medieval Doctrine and an 
Examination of its Possible Equivalent Today (Student Christian Movement 
Press 1930); James Gordley, ‘Equality in Exchange’ (1981) 69 California Law 
Review 1587; James Gordley, Foundations of Private Law: Property, Tort, 
Contract, Unjust Enrichment, ch 7 (Oxford University Press); Raymond de 
Roover, ‘The Concept of the Just Price: Theory and Economic Policy’ (1958) 18 
Journal of Economic History 418; Raymond de Roover, ‘Monopoly Theory Prior 
to Adam Smith: A Revision’ (1951) 65 The Quarterly Journal of Economics 492.  
15 Monopoly Theory (ibid) 496.  
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Thus, there was no objection as Horwitz appears to suggest to the price set by 

competitive markets. Aegidius Lessinus had stated that ‘a thing is justly worth 

what it can be sold for without fraud’, which meant ‘without cunning devices, in a 

competitive market’. 16 What were objectionable were price discrimination, in the 

sense of taking advantage of an individual’s urgent desire to buy or sell,17 and 

monopolies.18 The Civil law also embraced a limited theory of just price through 

the doctrine of laesio enormis. This doctrine, which permitted the setting aside 

of a sale if the price was less than half the true or proper price, had its basis in 

the Codex Justinianus: 

If {{you or}} your father sold property worth a higher price for a lower 
price, it is equitable that either you get back the land sold through a court 
order,  refunding the price to the purchasers, or, if the buyer chooses, you 
get back what is lacking from the just price. The price is deemed to be 
too low if less than half of the trust price has been paid.19  
 

This certainly ran counter to the principle of free bargaining fundamental to the 

classical Roman law of sale and, while the two passages in which the doctrine 

is expounded were attributed to Diocletian, it is now thought that they were later 

Justinianic interpolations.20 By the sixteenth and seventeenth centuries, the late 

scholastic jurists had turned their attention to the question of just price. Central 

to their concept of just price was the idea of communis aestimatio (the common 

estimation of the public at large), which was the judgment of buyers and sellers 

as to the price that best reflected need, scarcity and cost. Although based on a 

                                                           
16 Cited by Amintore Fanfani, Le Origini dello Spirito Capitalistico in Italia 
(Pubblicazioni della Università Cattolica del Sacro Cuore, serie terza, scienze 
sociali, vol 12, 1933)12.  
17 According to Jean Buridan, prices should be set with reference to the needs 
of the entire community and not by taking advantage of an individual’s urgent 
desire to buy or sell: see Edmund Schreiber, Die volkswirtschaftlichen 
Anschauungen der Scholastik seit Thomas v Aquin (G Fischer 1913) 184. In his 
On Contracts and Usury, San Bernardino of Siena took the view that a 
merchant ought to sell to all at the same price rather than charging one 
customer more than another: see Fanfani (n 16) 110.  
18 See St Thomas Aquinas, Summa Theologica, literally translated by the 
Fathers of the English Dominican Province, vol 2 (Burns & Oates 1947–48) 
1513–14; Nicole Oresme, Traictié de la première invention des monnoies (Louis 
Wolowski ed, Librairie de Guillaumin 1864). 
19 C.4.44.2. See also C.4.44.8.  
20 See Herbert Jolowicz, ‘The Origin of Laesio Enormis’ (1937) 49 The Juridical 
Review 50, 52. Jolowicz suggests that the doctrine found its way into Roman 
law via the influence of the inhabitants of the eastern Roman Empire.  



105 

 

communal rather than individual estimation, the just price was subjective in that 

it was based on human esteem and judgment.21 As Juan de Lugo explained: 

Price fluctuates not because of the intrinsic and substantial perfection of 
the articles – since mice are more perfect than corn, and yet are worth 
less – but on account of their utility in respect of human need, and then 
only on account of estimation; for jewels are much less useful than corn 
in the house and yet their price is much higher. And we must take into 
account not only the estimation of prudent men, but also of the 
imprudent, if they are sufficiently  numerous in a place 2. Communal 
estimation, even when foolish, raises the natural price of goods, since 
price is derived from estimation. The natural  price is raised by 
abundance of buyers and money, and lowered by the  contrary factors.22 
 

But once the just price had been established at a given place and time by the 

communis aestimato, it could not be departed from, however much the 

individual’s estimation of the value of the article may have diverged from the 

communal view. It is in this sense that just price can be described as an 

objective one. Purchases at more than the just price23 were considered 

unjustifiable as they were invariably the product of ignorance or necessity.24 

  

In the seventeenth century, the scholastic notion of just price was taken up by 

the natural lawyers. Grotius, writing in 1625, stressed that ‘the Equality required 

in the principal Act of a Bargain is, that no more be exacted than what is just 

and fit, which can scarce ever be observed in Agreements of Bounty and 

Beneficence 2. But in all permutatory Contracts this Equality is to be punctually 

observed.25 This stance was reinforced in 1672 by Pufendorf, who took 

                                                           
21 Francisco Garcia, Tratado Utilisimo y Muy General de Todos los Contratos 
(Valencia 1583) 183. 
22 De Iustitia et Iure (Lyon 1642). Translation from Marjorie Grice-Hutchinson, 
Early Economic Thought in Spain, 1177−1740 (George Allen & Unwin 
1978)101–02.  
23 Or sales at below the just price. 
24 Lenard Lessius, De Iustitia et Iure (Paris 1628) lib 2, cap 21, dub 4. 
25 Hugo Grotius, De Jure Belli ac Pacis (Paris 1625), bk 2, ch 12, para 11. 
Grotius went on to explain that ‘nor must any one pretend, that what is promised 
more than is due by either Party, is to be looked on as a Present: For this is 
seldom the Design of those that make such Contracts; nor is it to be presumed, 
unless it appear so. For whatsoever Men promise or give, they are supposed to 
do it, in Proportion to what they are to receive, and as something due only upon 
the Square.’ From the English translation The Rights of War and Peace 
(London 1738).  
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exception to the arbitrariness of the less-than-half-the-true-price threshold 

contained within the Civilian laesio enormis doctrine.26 

 

(ii) The Reception of a Just Price Doctrine in English Law Prior 
to 1700? 

The well-established rule of classical English contract law that courts would not 

examine the adequacy of consideration27 is said to have been in evidence as 

early as 1523 in John Rastell’s Expositiones Terminorum Legum Angliae28 and 

featured regularly in the subsequent case law, negativing the existence of any 

doctrine of just price in English law. In 1587, the Queen’s Bench stated in 

Sturlyn v Albany that ‘when a thing is to be done, be it never so small, this is a 

sufficient consideration to ground an action’.29 However, as Simpson (himself a 

detractor of the notion that English law embraced a notion of ‘just price’) has 

observed, the case was concerned with the question whether there was any 

consideration at all so as to permit the use of the action of assumpsit (as 

opposed to some older remedy30) rather than the question of disparity or 

                                                           
26 Samuel Pufendorf, De Jure Naturae et Gentium (Lund 1672) bk 1 ch 14. On 
the  question of just price see also Jean Domat, Lois Civiles dans leur Ordre 
Naturel (Paris 1689). See Jean Domat, The Civil Law in its Natural Order 
(William Strahan tr, Boston 1850) part 1, bk 1, sect 3, para 295: ‘the principal 
engagement which the buyer is under to the seller is that of humanity, and of 
the law of nature, which obliges him not to take advantage of the necessitous 
condition of the seller, to buy the thing at too low a price. But because of the 
difficulties in fixing the just price of things, and of the inconveniences, which 
would be too many and too great if all sales were annulled in which the things 
were not sold at their just value; the laws connive at the injustice of buyers, with 
respect to the price of sales, except in the sale of lands, where the price given 
for them is less than half their just value’ 
27 The rule is often as expressed as ‘consideration must be sufficient but need 
not be adequate’. 
28 (London 1523) under the heading ‘Contract’: ‘Contract is a bargain or 
covenant between ii pties where one thing is gevyn for another which is callyd 
qd pro quo for yf a man make promise to me that I shall haxe xxs and that he 
wyll be debt to me therof and after I aske the xxs and he wyll not delyver it, yet I 
shall never have no action for to recover this xxs for that this promys was no 
contract but a bare promys. Et er nudo pacto non oritur actio: but if any thyng 
were gevyn for the xxs though it were not but to the valew of a peny then it was 
a good contract’. 
29 (1587) Cro Eliz 67; 78 ER 327, 328. See also Fooly v Preston (1587) 1 Leon 
297; 74 ER 270; Howel and Trivanians Case (1588) 1 Leon 94, 74 ER 87. 
30 Eg the action of debt.  
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inadequacy of consideration.31 Thus the case law on nominal consideration was 

not good authority for the rule that hard or extortionate bargains were 

enforceable. But that did not prevent it from being so used.32 As Simpson points 

out, the rule that there is no objection to nominal consideration and the rule that 

courts will not examine the adequacy of consideration are slightly different rules, 

which have been conflated in the later law; while there was evidence of the 

former from the early sixteenth century, there is little evidence of the latter 

during that period.33 However, the absence of discussion of adequacy or 

disparity of consideration in the case law also suggests that the just price 

doctrine, which must have been well known to lawyers of the period, did not 

form part of the common law at this time.  

 

By the seventeenth century, the rule that the adequacy of the consideration 

could not be examined was well established, although juries may informally 

have been mitigating the effects of hard or extortionate bargains through their 

assessments of damages, a matter over which they enjoyed unfettered 

discretion at the time. Sheppard, writing in 1663, summed up the position thus:  

The value and proportion of this consideration is not considerable; for a 
penny is as much obliging in a promise as £100. But there it is probable 
the jury will give damage according to the loss.34   
 

A central component of Horwitz’s equitable conception of contract law was the 

existence at common law of a ‘substantive doctrine of consideration which 

allowed the jury to take into account not only whether there was consideration, 

but also whether it was adequate, before awarding damages’.35 There is very 

                                                           
31 Brian Simpson, A History of the Common Law of Contract: The Rise of the 
Action of Assumpsit (Oxford University Press 1987) 447. The plaintiff in Sturlyn 
v Albany had leased his land to JS, who then granted all his estate to the 
defendant. The plaintiff demanded the rent from the defendant, who undertook 
to pay it if the plaintiff showed him the deed of the lease. The promise was held 
to be enforceable because the showing of the deed to the defendant amounted 
to good consideration.  
32 Equality in Exchange (n 14) 1595. 
33 A History of the Common Law of Contract (n 31) 448.  
34 William Sheppard, Actions upon the Case for Deeds: viz Contracts, 
Assumpsits, Deceipts, Nusances, Trover and Conversion, Delivery of Goods, 
and for other Male-feasance and Mis-feasance (London 1663) 21.  
35 ‘The Historical Foundations’ (n 3) 924. 
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little evidence of juries being so directed as a matter of law.36 While it is 

certainly true that juries had unfettered discretion as to damages awards, 

Horwitz concedes that there is no direct evidence of such a doctrine in 

England.37 Thus, to describe something that is simply unknowable as a 

‘substantive doctrine’ is, as Simpson points out, to go too far.38  

 

There was, however, some evidence of the setting aside of contracts in 

Chancery before 1700 in cases involving inadequacy of consideration, although 

the extent to which inadequacy was the true ground for these decisions is open 

to question. Significantly, for present purposes, many of these cases involved 

transactions which can be described as disguised loan transactions. These 

cases were dealt with under Equity’s jurisdiction in fraud, one of the ancient 

heads of Chancery jurisdiction.39 It is from the equitable jurisdiction in fraud that 

what later became known as the ‘unconscionable bargain doctrine’ developed. 

In contrast to common law fraud, fraud in Equity was a broad, fluid, amorphous 

                                                           
36 One exceptional case is James v Morgan (1663) 1 Lev 111; 83 ER 323; 1 
Keb 568; 83 ER 1116. The case concerned an agreement for the sale of a 
horse, the purchase price for which was a barley-corn for each nail in the 
horse’s shoes, doubling it every nail. As there were a total of 32 nails in the 
horse’s shoes, the purchase price, according to the contract, was 500 quarters 
of barley. The judge directed the jury at Hereford to award damages of £8, 
which was the true value of the horse, as opposed to in accordance with the 
contractual formula. It is unclear whether the ground of the decision was the 
inequality of exchange alone or the inequality of exchange coupled with a lack 
of transparency and complexity in respect of the formula for calculating the 
price. A similar approach had been put forward in argument (relying on an 
anonymous case in Chancery) in an anonymous case of 1588, although it is not 
clear from the report whether the argument was accepted: Anon (1588) Ow 34; 
74 ER 880.  
37 ibid 926. As Barton points out whether juries did or did not exercise this 
discretion in practice is unascertainable as, in cases where the plaintiff received 
less than his demand, it will not be apparent from the roll whether the jury 
considered that the plaintiff had demanded more than was due from him or 
whether they had in fact mitigated the damages on account of inequality of 
exchange: John Barton, ‘The Enforcement of Hard Bargains’ (1987) 103 Law 
Quarterly Review 118, 122. 
38 Simpson (n 7) 574–75. 
39 According to Coke, ‘For this Court of Equity the ancient rule is good. Three 
things are to be judged in Court of Conscience: Covin [a synonym of fraud], 
Accident, and breach of confidence. All covins, frauds, and deceits, for the 
which is no remedy by the ordinary courts of law’: Edward Coke, The Fourth 
Part of the Institutes of the Laws of England (London 1644) 84. 
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concept covering a multiplicity of situations.40 Importantly, in Equity, fraud did 

not necessarily connote an intention to commit a ‘cheat or deceit upon 

another’.41 For this reason, Story later distinguished ‘actual fraud’, where there 

was such an intention, from what he termed ‘constructive fraud’, where there 

was not.42 According to Story, fraud:  

[I]n the sense of a Court of Equity, properly includes all acts, omissions, 
and concealments, which involve a breach of legal or equitable duty, 
trust, or confidence, justly reposed, and are injurious to another, or by 
which an undue and unconscientious advantage is taken of another.43 

 
Towards the end of the seventeenth century, a line of cases involving disguised 

loan transactions began to appear in Chancery. It is puzzling that some of these 

cases were brought in Chancery rather than the common law courts; in 

particular those involving the false-sale-of-goods device to which the common 

law courts had long been wise would undoubtedly have been struck down as 

                                                           
40 An indication  of the doctrine’s versatility by the nineteenth century can be 
gleaned from the chapter headings of John Hovenden, A General Treatise on 
the Principles and Practice by which Courts of Equity are Guided as to the 
Prevention or Remedial Correction of Fraud (S Sweet 1825): ch 2 frauds as 
between solicitor and client; ch 3 frauds in prosecuting or delaying the 
prosecution of suits; ch 4 fraudulent perversion of privilege by members of 
either House of Parliament and frauds affecting such parties generally, whether 
as actors or sufferers; ch 5 frauds in which agents, stewards, brokers, factors or 
receivers, are concerned; ch 6 frauds as between landlord and tenant; ch 7 
fraud in committing waste or acts in the nature of waste;  ch 8 fraud in the 
confusion of boundaries; ch 9 fraud in matters of partition; ch 10 fraud in respect 
of testamentary dispositions of property or claims arising out of intestacy; ch 11 
fraudulent claims in respect of an intestate’s or testator’s domicil; ch 12 frauds 
in which executors, administrators, or guardians, are concerned; ch 13 fraud in 
matters of trust; ch 14 fraud in dealings with expectant heirs, reversioners, 
infants, married women, and persons labouring under embarrassed 
circumstances, or imbecility of mind; ch 15 frauds in annuity transactions; ch 16 
frauds in resisting, or insisting upon, specific performance of agreements; ch 17 
frauds upon the sale of, what is termed, a goodwill of a business; ch 18 fraud in 
matters of settlement, conveyance, grant, obligation, sale, or purchase; ch 19 
frauds committed by pirating literary property, prints, or music or by infringement 
of patents; ch 20 fraud in partnership transactions; ch 21 frauds committed by, 
or against sureties; ch 22 fraud in mortgage transactions; ch 23 fraud in the 
execution of powers; ch 24 fraud in matters of arbitration; ch 25 fraud in matters 
of tithe and ecclesiastical rights; ch 26 fraud in matters of charity; ch 27 fraud in 
matters of bankruptcy; ch 28 frauds connected with matters of lunacy.  
41 Joseph Story, Commentaries on Equity Jurisprudence: as administered in 
England and America, vol 1 (Boston 1836) para 187.  
42 ibid paras 258–440. In cases of actual fraud, Common Law and Equity had 
concurrent jurisdiction, but constructive fraud was only cognisable in Equity.  
43 ibid para 187. 
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usurious under the statute at common law.44 In one of the earliest cases, Fairfax 

v Trigg,45 the plaintiff,  a student of Lincoln’s Inn, needing to raise £300, 

‘purchased’ from the defendant a parcel of silk stockings, represented to be 

worth 16 shillings a pair in return for a promise to repay £300. On being offered 

the stockings by way of resale eight days later by the brokers who had 

introduced the parties, the defendant offered no more than 10 shillings per pair, 

in other words £187 10 shillings in total. On their eventual sale by the brokers to 

a third party, the plaintiff received no more than £90.46 As the plaintiff had 

delayed for eight years in seeking relief and already repaid £240 pursuant to the 

transaction,47 Lord Nottingham refused full relief. Nonetheless, he was 

unequivocal that ‘this Court ought to discountenance and relieve against all 

corrupt traffic between the shopkeepers and young gentlemen who are usually 

drawn in and entangled with such kind of bargains’ and that the usual measure 

of relief was to reduce the sum payable to the true and real value of the goods 

sold. However, no explanation of the ground of the decision was offered. 

Although the question of usury was not explicitly averted to anywhere, the 

language suggests that usury may have been the basis.48 The report of a 

similar case of the same year is equally cryptic.49 Further examples of plaintiffs 

                                                           
44 Relief in Equity would, of course, be premised upon repayment by the 
borrower of capital and legal interest, whereas at common law this may not 
have been required: see chapter 2. 
45 (1676) [581] (1961) 79 Selden Society 448. 
46 This equated to an obviously usurious rate of interest.  
47 If Treby CJ’s view in Tomkins v Bernet (1693) 1 Salk 22, 91 ER 21, that a 
party who had knowingly paid money upon illegal consideration was unable to 
recover those sums, was already the prevailing common law view, this feature 
might explain why the case was not brought in the common law courts under 
the usury statutes.  
48 In particular, the word ‘corrupt’, which was often used as a synonym for 
‘usurious’. Furthermore, Lord Nottingham stressed that whether the first 
communication with the tradesman concerned the borrowing of money or the 
buying of goods was not conclusive, which seemed to go to the question of the 
parties’ true intent which was central in the usury context.  
49 Waller v Dalt (1676) 1 Chan Cas 276, 21 ER 170; Dick 8, 21 ER 169. The 
plaintiff, Sir William Waller had, fourteen years previously when a young man, 
approached Wilshire with a view to raising £500 jointly with others. Wilshire, 
having taken away bonds in the sum of £500, returned saying that he could not 
obtain cash but proposed instead the purchase a parcel of silks of equal value 
from the defendant (who, it transpired, was a close relative of Wilshire). Having 
sold the silks on their behalf, Wilshire then paid over to them £200, which he 
alleged was the total raised from the sale, and promised to deliver up the 
securities upon payment of £200 and interest. After Wilshire’s death, the 
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(described as ‘young heirs’) being granted relief from transactions involving 

sales of goods at extravagant prices followed in the 1680s, but again the 

ground(s) of relief remained unarticulated.50   

 

Another sub-group of cases involved dealings with reversionary interests or 

expectancies, either by way of sale or mortgage.51 Although sales of reversions 

were neither technically loans nor deliberate circumventions of the usury laws, 

such transactions were typically entered into by those with an urgent present 

need for money but with good prospects in the future. This literal mortgaging or 

selling of one’s future for the present is a clear early example of what consumer 

lawyers and behavioural economists now refer to as the ‘cognitive bias’ of 

hyperbolic discounting.52 One of the earliest cases was Nott v Hill,53 where the 

plaintiff had sold an estate-tail in lands to which he was entitled on the death of 

his father for an advance of £30 and an annuity of £20 during his and his 

father’s joint lives. The annuity was paid for five years, with the result that the 

plaintiff had sold the estate at around a fifth of its value in possession. The 

plaintiff appears to have been in highly necessitous circumstances, having been 

cast off by his father and described as ‘put to Extremity of Misery and Want.’ 

Lord Nottingham granted relief even though the defendant would have received 

nothing had the plaintiff predeceased his father. In so doing, he is reported as 

referring to the doctrine of laesio enormis: ‘he said by the Civil Law a Bargain of 

Double the Value shall be avoided and wish’d it were so in England’.54 This 

decision clearly sits uneasily with his statement six years previously that ‘caveat 

                                                                                                                                                                          

defendant sued the plaintiff on the bonds. It was decreed that the plaintiff should 
be relieved on payment of £200 and legal interest, but no reason was given for 
the decision. It had been argued on behalf of the plaintiff that ‘he was drawn into 
the said securities by fraud and contrivance between the defendant and the said 
Wilshire, and on promise of £500, to be lent, which never was lent.’ 
50 Bill v Price (1686) 1 Vern 467, 23 ER 592; Lamplugh v Smith (1688) 2 Vern 
77, 23 ER 660; Witley v Price (1688) 2 Vern 78, 23 ER 660. 
51 See chapter 2.  
52 See, for example, Kris Kirby and Richard Herrnstein, ‘Preference Reversals 
Due to Myopic Discounting of Delayed Reward’ (1995) 6 Psychological Science 
83. Although the phenomenon was remarked upon as early as 1739 by David 
Hume, Treatise of Human Nature bk 3 (London 1739) 139: ‘There is no quality 
in human nature, which causes more fatal errors in our conduct, than that which 
leads us to prefer whatever is present to the distant and remote.’ 
53 (1682) 2 Chan Cas 120, 22 ER 875. 
54 (1682) 2 Chan Cas 120, 121, 22 ER 875, 876. 
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emptor is a very needless advice, if the Chancery can establish another rule 

instead of it, by declaring that equity must suffer no man to have an ill 

bargain’.55 Lord Nottingham’s decree was, in fact,  reversed the following year 

by Lord Keeper North, who stated that ‘if it be declared a law in Chancery, that 

no man must deal with an heir in his father’s life-time, that were something; but 

as it now stood, he saw no reason to relieve the plaintiff’.56 However, Lord 

Nottingham’s original decree was confirmed four years later by Lord Jeffreys, 

who described the bargain as ‘unrighteous from the beginning’.57 

 

Shortly after Lord Nottingham heard Nott v Hill, a similar case was brought 

before Lord Keeper North, who again proved unsympathetic.58 In his view, 

being forced to submit to extortionate terms was a simple and unobjectionable 

fact of life for the necessitous: 

What is mentioned of the plaintiff’s necessities, is, as in all other cases. 
One that is necessitous must sell cheaper than those who are not. If I 
had a mind to buy of a rich man a piece of ground that lay near mine, for 
my convenience, he would ask me almost twice the value: so where 
people are constrained to  sell, they must not look to have the fullest 
price.59  

 
A similar and common type of transaction was the post-obit bond. This was a 

bond given to pay a sum of money on the death of an ancestor from whom one 

expected to inherit. Here, the risk that the ‘lender’ would lose everything if the 

‘borrower’ predeceased the ancestor had the potential to take the transaction 

outside the scope of the usury laws.60 An early series of litigation involved 

                                                           
55 Maynard v Moseley (1676) 3 Swans App 651, 653; 36 ER 1109, 1010. 
56 (1683) 2 Vern 167, 168; 23 ER 391, 392. Vernon reports the facts slightly 
differently: that the plaintiff’s father survived ten years so that £230 would have 
been paid in total for the estate, which was said to have been worth £800 in 
possession.  
57 Nott v Johnson (1687) 2 Vern 27, 23 ER 627. It seems that Lord Keeper 
North’s dismissal of the plaintiff’s decree had not been properly signed and 
enrolled and a rehearing was ordered (although the defendant having died in 
the meantime the bill was now against his executor).  
58 Batty v Lloyd (1682) 1 Vern 141, 23 ER 374. The plaintiff would be entitled to 
an estate on the death of two old women. She entered into an agreement to 
receive an advance of £350 in return for a payment of £700 on their death, to be 
secured by way of mortgage on the reversionary estate. 
59 (1682) 1 Vern 141, 142; 23 ER 374. 
60 See chapter 2. 
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transactions with a young gentleman61 combining the post-obit bond with the 

false-sale-of-goods device. In his notebooks Lord Nottingham described 

numerous transactions between Berry and several defendants, by which he was 

to pay ‘five for one’ after the death of his father, who was already infirm. 62  In 

this way Berry had run up debts of somewhere in the region of £50,000 to 

£60,000, an astronomical sum of money in 1680.63 Lord Nottingham granted 

relief conditioned on repayment of the principal in respect of the transactions 

with the defendants, Fairclough, Smith, Beak, Mason, Tyson and Pargiter.64 

Again, the ground for granting relief was unclear. Relief from the transactions 

with Pitt was denied, as these had been entered into three years before the 

father’s death at a time when he was in good health and the agreement 

expressly stated that Pitt would lose the principal if Berry predeceased the 

father. However, when the case against Beak was reheard two years later, Lord 

Keeper North reversed the decree on the ground that there was no proof of any 

fraud and it was a hazardous bargain.65 On a rehearing of the case against 

Tyson, Lord Keeper North was unwilling to now set Lord Nottingham’s decree 

aside66 but warned that ‘he would not have it used as a precedent for this Court 

to set aside mens bargains’.67 The case against Pitt was reheard in 1686 by 

Lord Jeffreys, who discharged Lord Nottingham’s decree refusing relief. Vernon 

reports the ground of the decision as being the mere unconscionableness of the 

bargain, there being no evidence of ‘practice’ in drawing the plaintiff into the 

                                                           
61 Referred to variously as Barny, Barney, Berney and Berry in the different 
reports.  
62 Berry (1680) [1089] (1961) 79 Selden Society 868. In another case from his 
notebooks, Lord Nottingham had refused relief the previous year to the younger 
son of the Late Marquis of Winchester who had sold annuities at an undervalue 
on his own life (but to take effect on the death of his father) at an undervalue. In 
the absence of any ‘surprise or circumvention’ of the plaintiff Lord Nottingham 
declared these to be ‘voluntary foolish bargains of his own making’: Dominus 
Francis Pawlett v Pleydell (1679) [935] (1961) 79 Selden Society 739. 
63 Somewhere in the region of £7,000,000 to £8,500,000 at current values.  
64  By the 1690s relief from the transaction was normally conditioned on 
repayment of the principal and legal interest: see, for example, Fawcet v 
Bowers (1693) 2 Vern 287, 23 ER 785 (a case involving the setting aside of a 
rent charge).  
65 Barny v Beak (1682) 2 Chan Cas 136, 137; 22 ER 883, 884.  
66 Apparently only because the defendant had already accepted payment of 
principal and interest after the first hearing of the case and had delayed in 
bringing his application.  
67 Barney v Tyson 2 Vent 359, 86 ER 485. 
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transaction.68 According to another report of the case, public policy was at the 

forefront of Lord Jeffrey’s mind: 

These Bargains were corrupt and fraudulent, and tended to the 
Destruction of Heirs, sent hither for Education, and to the utter Ruin of 
Families; and as there were new Frauds and subtle Contrivances for the 
carrying them on; so the relief of this Court ought to be extended to meet 
with, and correct such corrupt bargains and unconscionable Practices.69 

 
A few years later, relief was granted from a post-obit bond entered into by a 

plaintiff described as nearly forty years old at the time of the transaction, long in 

employment, a Proctor at Doctor’s Commons and of experience in the world. 

The inequality of exchange in the case was striking though: the agreement was 

for payment of ten for one on the death of the plaintiff’s uncle.70  

 

Exceptionally, Lord Keeper North had been prepared to intervene in the case of 

Earl of Ardglasse v Muschamp in 1684.71 Thomas Cromwell, the 3rd Earl of 

Ardglass, had granted a rent charge of £300 a year out of lands in Ireland to 

commence after his death without issue male but with a proviso that the grant 

would be void if he had any issue male who should attain the age of twenty one. 

The consideration for the rent charge was an advance of £300. At the time of 

the grant, the Earl was twenty-one or twenty-two years old, had left his wife in 

Ireland and was said to be living in ‘riot and debauchery’ in London. The 

defendant, Henry Muschamp, a close acquaintance of the Earl and the person 

on whom the Earl relied for everything, was allegedly responsible for 

debauching him with drink and women.72 The rent charge appears to have been 

presented to the Earl as a mere security for the repayment of the money 

advanced with interest. Furthermore, the contingency as to the Earl dying 

without issue male was an artifice because the defendant knew that the Earl 

was unable to father children. On the Earl’s death at the age of twenty-nine, a 

                                                           
68 Berney v Pitt (1686) 2 Vern 14, 15 -16; 23 ER 620, 621.  
69 Berney v Pitt (1686) 2 Chan Rep 395, 397; 21 ER 697, 698. 
70 Wiseman v Beake (1689) 2 Freem Chy 111, 22 ER 1092; (1690) 2 Vern 122, 
23 ER 688. 
71 (1684) 1 Vern 237, 23 ER 438. 
72 It appears that the defendant had drawn the Earl into similar transactions with 
third parties, including Muschamp’s cousin, Deny Muschamp. The report also 
notes that a year or two later, Lord Jeffreys set aside a similar transaction 
entered into by the Earl with George Pitt (the defendant in Berney v Pitt) 
through the agency of the defendant. 
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Bill was brought in Chancery by his uncle, Vere Essex, the 4th Earl of Ardglass, 

to have the rent charge set aside upon payment of the £300 with interest. In his 

report, Vernon notes that in granting relief Lord Keeper North stressed that ‘the 

over-value be it never so great is not of itself sufficient to set aside a bargain, or 

whereupon this court can presume a fraud’.73  

 

It is clear from the foregoing that evidence of the existence of a just price 

doctrine in English law as described by Horwitz is scant prior to 1700. While 

juries undoubtedly had the latitude, as a matter of practice, to adjust damages 

awards to reflect inequality of exchange, the extent to which they actually did so 

is incapable of ascertainment. An examination of the Chancery case law reveals 

divergent views between the different Chancellors and Lord Keepers. In the 

equitable jurisdiction in fraud Equity was, it seems, really as long as the 

Chancellor’s foot. Lord Keeper North was resolute in his refusal to set aside 

hard bargains simply on the ground of equality of exchange coupled with 

‘necessitousness’. Moreover, he appeared to have no truck with a policy of 

protecting young heirs. Lord Nottingham, on the other hand, had proved more 

willing to grant relief, although his grounds for so doing remained obscure; the 

public policy of protecting young heirs and noble families may well have been to 

the fore. The only evidence of the setting aside of contracts on the  grounds of 

inequality of exchange alone is provided by Vernon’s report of Lord Jeffrey’s 

decision in Berney v Pitt,74 although the other report of the case suggests that 

the true basis of this decision was the policy of protecting young heirs.75 

 

 

 

                                                           
73 (1684) 1 Vern 237, 240; 23 ER 438, 440. This was a reiteration of Lord 
Keeper North’s position the previous year in Hobert v Hobert (1693) 2 Chan 
Cas 159; 22 ER 893. There the fee of land worth £60 per annum had been sold 
for £11, the plaintiff seller ignorant of the value and also his title. Lord Keeper 
North refused relief stating that ‘if one will seal a release or other assurance to 
one in possession, for never so unequal Consideration, it shall not be relieved, 
because of a new Title discovered, unless there be some special Fraud.’ 
74 (1686) 2 Vern 14, 23 ER 620. 
75 (1686) 2 Chan Rep 395, 21 ER 697. 
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(b) Substantive Unfairness and Equitable Fraud: 1700−1854 

 (i) The Eighteenth Century 

Although Bacon’s Abridgement reaffirms the existence of the jury’s discretionary 

power to mitigate damages in cases of hard bargains at common law in the 

eighteenth century,76 the printed sources again provide no clues as to the extent 

to which this was exercised in practice. However, in Chancery, the view that 

inequality of exchange alone was neither a ground for setting a contract aside 

nor for refusing specific performance was reiterated by the Court of Chancery 

throughout the eighteenth century. In Willis v Jernegan in 1741 Lord Hardwicke 

stressed: 

It is not sufficient to set aside an agreement in this court, to suggest 
weakness and indiscretion in one of the parties who has engaged in it; 
for, supposing it to be in fact a very hard and unconscionable bargain, if 
a person will enter into it with his eyes open, equity will not relieve him 
upon this footing only, unless he can shew fraud in the party contracting 
with him, or some undue means  made use of to draw him into such an 
agreement.77 
 

A decade later, the case of Earl of Chesterfield v Janssen78 provided the 

occasion for Lord Hardwicke to offer a taxonomy of contractual fraud in Equity. 

After emphasising that Equity had jurisdiction to relieve against every species of 

fraud,79 Lord Hardwick set out five categories: 

                                                           
76 Matthew Bacon, A New Abridgement of the Law by a Gentleman of the 
Middle Temple (London 1736) vol 2, 4, under ‘Damages’.  
77 (1741) 2 Atk 251, 252–52; 26 ER 555. See also City of London v Richmond 
(1701) 2 Vern 421, 423; 23 ER 870, 871 where Lord Keeper Wright met the 
argument that it was against the rules of Equity to decree specific performance 
of such a hard and unconscionable bargain with the statement that ‘as a 
beneficial bargain will be decreed in equity; so if it happens to be a losing 
bargain, for the same reason it ought to be decreed.’ The case concerned the 
assignment of a lease at a rent of £700 per annum. The true rental value was 
alleged to be less than £300 per annum. A year later Lord Keeper Wright 
refused to set aside a sale of an inn let at £64 per annum for a price of £80 in 
the absence of any fraud, despite acknowledging the unfairness of the bargain: 
Wood v Fenwick (1702) Pre Ch 206, 24 ER 100. See also Floyer v Sherard 
(1743) Amb 18, 27 ER 10; Nichols v Gould (1752) 2 Ves Sen 423, 28 ER 270. 
78 (1750–1751) 2 Ves Sen 125, 28 ER 82. 
79 In a letter to Lord Kames, 30 June 1750, Lord Hardwicke warned about 
attempting to lay down any invariable rules in respect of equitable fraud: ‘Fraud 
is infinite, and were a court of Equity once to lay down rules, how far they would 
go, and no further, in extending their relief against it, or to define strictly the 
species or evidence to it, the jurisdiction would be cramped, and perpetually 
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1. Then fraud, which is dolus malus, may be actual, arising from facts 
and circumstances of impositions; which is the plainest case.  
2. It may be  apparent from the intrinsic nature and subject of the 
bargain itself; such as no man in his senses and not under delusion 
would make on the one hand, and as no honest and fair man would 
accept on the other; which are unequitable and unconscientious 
bargains; and of such even the common law  has taken notice; for 
which, if it would not look a little ludicrous, might be cited 1 Lev. 111, 
James v Morgan.  
A 3d kind of fraud, is, which may be presumed  from the circumstances 
and condition of the parties contracting: and this goes  farther than the 
rule of law; which is, that it must be proved, not presumed; but it is wisely 
established in this court to prevent taking surreptitious advantage of the 
weakness or necessity of another: which knowingly to do is equally 
against the conscience as to take advantage of his ignorance: a person 
is equally unable to judge for himself in one as the other.  
A 4th kind of fraud may be collected or inferred in the consideration of this 
court from the nature and  circumstances of the transaction, as being an 
imposition and deceit on the other persons not parties to the fraudulent 
agreement 2.  
The last head of fraud, on which there has been relief, is that, which 
infects catching bargains  with heirs, reversioners, or expectants, in the 
life of the father &c, against which relief always extended. These have 
generally been mixed cases, compounded of all or several species of 
fraud; there being sometimes proof of actual fraud, which is always 
decisive. There is always fraud presumed or inferred from the 
circumstances or conditions of the parties contracting: weakness on one 
side, usury on the other, or extortion or advantage taken of that 
weakness. There has been always an appearance of fraud from the 
nature of the bargain; which was the particular ground on which there 
was  relief against Pit; there being no declaration there of any 
circumvention, as  appears from the book, but merely from the intrinsic 
unconscionableness of the bargain. In most of these cases have 
concurred deceit and illusion on  other  persons not privy to the 
fraudulent agreement: the father, ancestor, or  relation, from whom was 
the expectation of the estate, has been kept in the dark: the heir or 
expectant has been kept from disclosing his circumstances,  and 
resorting to them for advice, which might have tended to his relief and 
also reformation. This misleads the ancestor; who has been seduced to 
leave  his estate not to his heir or family, but to a set of artful persons, 
who have divided the spoil beforehand.80 

 

Despite his statement in Willis v Jernegan ten years earlier, Lord Hardwicke’s 

second category (‘fraud apparent from the intrinsic nature and subject of the 

                                                                                                                                                                          

eluded by new schemes, which the fertility of man’s invention would contrive.’ 
See Joseph Parkes, A History of the Court of Chancery (Longman, Rees, 
Orme, Brown and Green 1828) 508.  
80 (1750–1751) 2 Ves Sen 125, 155–58; 28 ER 82, 100–01.  
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bargain itself’) and his reference to the relief granted against Pit81 on account of 

the intrinsic unconscionableness of the bargain was explicit recognition that 

contracts could be set aside in Equity on the ground of inequality of exchange 

alone. Interestingly though, the instances of this occurring in the first part of the 

eighteenth century were almost non-existent. Nearly all the decisions where 

contracts had been set aside,82 or specific performance refused,83 seemed to 

rest on factors other than inequality of exchange. The only case where the 

refusal of specific performance is explicable solely on the basis of inadequacy 

of consideration is Underwood v Hitchcox, a decision of Lord Hardwicke from 

1749.84 The majority of cases in which contracts had been set aside in fact fell 

under Lord Hardwicke’s third (‘advantage taken of the weakness or necessity of 

                                                           
81 Lord Hardwicke was obviously referring to Vernon’s report of Berney v Pitt (n 
74). 
82 Twisleton v Griffith (1716) 1 P Wms 310, 24 ER 403 had concerned the sale 
of reversion by a young heir in circumstances where the defendant, an attorney 
on whom the plaintiff relied, had actively encouraged the plaintiff to leave his 
father’s house and dissuaded him from selling the reversion to his father. 
Clarkson v Hanway (1723) 2 P Wms 203, 24 ER 700 had involved a seventy-
two-year-old man described as ‘weak and easily to be imposed upon’ who, two 
years before his death, sold an estate worth £40 per annum for an annuity of 
£20 for the rest of his life. In Proof v Hines (1735) Cas T Talb 111, 25 ER 690 
the plaintiff, a poor illiterate man, was relieved from a bond in the sum of £1,000 
given to the defendant and his wife in consideration for their helping him make 
out a title to some estate to which he was entitled and laying out several sums 
on his behalf. In granting relief, Lord Talbot stressed that pressure had been 
placed on the plaintiff and that the bond had been obtained by force and 
necessity. Freeman v Bishop (1740) 2 Atk 39, 26 ER 420 involved a young heir 
who had bought goods at an extravagant price and given a mortgage to secure 
that sum. 
83 As Barton (n 37), 126 observed, judges were unwilling to hold that inequality 
of exchange without any other circumstance could be a ground for refusing 
specific performance, ‘though they contrived to find other circumstances by 
refusing to ignore any of those minor deviations from the letter of the agreement 
which were usually treated as immaterial’. See eg Lewis v Lord Lechmere 
(1721) 10 Mod 503, 88 ER 828; Hanger v Eyles (1722) 2 Eq Ca Abr 20, 22 ER 
17; 2 Eq Ca Abr 689, 22 ER 579; Hick v Phillips (1721) 2 Eq Cas Abr 18, 22 ER 
15; Prec Ch 575, 24 ER 258;  Keen v Stuckely (1721) Gilb Rep 155, 25 ER 109; 
2 Eq Ca Abr 19, 22 ER 16; Armiger v Clarke (1722) Bunbury 111, 145 ER 614; 
2 Eq Ca Abr, 22 ER 16; Edwards v Heather (1724) Sel Cas T King 3, 25 ER 
190. In Barnadiston v Lingood (1740) 2 Atk 133, 134; 26 ER 484, 485, Lord 
Hardwicke stated that ‘in the case of a hard bargain, where it is not absolutely 
executed, but executory only, the constant rule of the court is, not to carry it into 
execution’, although the case involved the additional ingredient of a sale of a 
remainder by an expectant. See also Buxton v Lister (1746) 3 Atk 383, 26 ER 
1020.  
84 (1749) 1 Ves Sen 279, 26 ER 1031.  
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another) and fifth categories (‘catching bargains with heirs, reversioners or 

expectants’). Newland, in his Treatise on Contracts,85 cited Barker v 

Vansommer86 and the earlier cases in which Equity had granted relief from 

loans disguised as sales of goods as isolated examples of fraud founded solely 

on the inequality of exchange, although it is doubtful that such an analysis bears 

scrutiny. But Lord Hardwicke’s third category (‘taking surreptitious advantage of 

the weakness or necessity of another’) could certainly be read as suggesting 

that Equity could set aside a hard bargain entered into as a result of one party’s 

financial distress and necessitousness.  

 

The question whether inequality of exchange alone or inequality of exchange 

coupled with necessitousness were bases for equitable relief was obviously of 

crucial importance in transactions entered into with the conscious design of 

circumventing the usury laws or which, though established by the case law as 

being outside the scope of the usury laws, had been entered into with a view to 

enabling the party to raise urgently needed ready money. The Earl of 

Chesterfield v Janssen was itself an example of such a case, involving a post-

obit bond given by John Spencer, in consideration of an advance of £5,000, to 

pay £10,000 on the death of his grandmother but nothing if he should 

predecease her. This hazard to the capital sum took the transaction outside the 

scope of the usury laws. The Court nevertheless held that had the transaction 

not been subsequently confirmed by Spencer at a time when his necessities 

were past, relief would have been granted. Lord Hardwicke stressed that it was 

an example of his fifth category of equitable fraud which involved a combination 

his second, third and fourth categories:  

[A]s necessity on one side and advantage taken of it on the other: 
unconscionableness in its nature from the terms of paying two for one in 
case  of the death of an old woman the next week or day: that there was 
deceit  upon her, who was in loco parentis, from whom were his great 
expectations.87 

                                                           
85 John Newland, A Treatise on Contracts within the Jurisdiction of Courts of 
Equity (J Butterworth 1806) 361. 
86 (1782) 1 Bro CC 149. Lord Thurlow appeared to treat this as a straightforward 
case of usury, prefacing his remarks with the statement that ‘I am to enquire 
whether, under the mask of trading, this is not a method of lending money, at an 
extraordinary rate of interest’. The goods in question were silks, which had been 
bought for £2224 and fetched just £799 on their resale.  
87 (1750–1751) 2 Ves Sen 125, 157; 28 ER 82, 101. 
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The annuity for the life of the seller, developed to circumvent the usury laws,88 

was an obvious example of the type of case in which the equitable jurisdiction to 

grant relief might be of utility. By the 1770s there was judicial acceptance that 

such transactions were outside the scope of the usury laws.89 However, five 

years prior to his decision in Earl of Chesterfield v Janssen, this position was 

resisted by Lord Hardwicke. Lawley v Hooper involved the sale of such an 

annuity by a young man to secure his release from debtor’s prison after getting 

himself into financial difficulties immediately upon coming of age.90 In Lord 

Hardwicke’s view, this was a usurious loan rather than a bona fide annuity 

transaction. Nonetheless, the case was actually disposed of on the footing that 

advantage had been taken of the plaintiff’s distress to force him to agree to the 

unreasonable terms of the transaction.91 In 1757, the House of Lords affirmed a 

decree of specific performance granted by the Lord Chancellor of Ireland in 

respect of a sale of such an annuity at seven years’ purchase.92 Specific 

performance was, however, refused in 1783 in a case involving an annuity sold 

at five years’ purchase but worth nice years’ purchase, described by the court 

as a ‘very unconscientious bargain’.93  

 

Matters came to a head four years later in Heathcote v Paignon.94 The plaintiff, 

a thirty year old in good health apart from being ‘occasionally afflicted with the 

gout’, had sold an annuity of £50 for his own life for £200, in other words at four 

years’ purchase. Here the question for Lord Thurlow was not merely whether 

specific performance should be refused (leaving the other party to his remedy at 

law) but rather whether the contract should be set aside.95 Lord Thurlow 

stressed that this was not the case of an heir dealing with an expectancy, which 

                                                           
88 See chapter 2. 
89 ibid. 
90 (1745) 3 Atk 278, 26 962.  
91 The plaintiff, a healthy young man of twenty-one years of age, had granted an 
annuity of £150 for his own life for a purchase price of £1,050 (that is, at seven 
years’ purchase). 
92 Lord Carbery v Weston (1757) 1 Bro PC 429. 
93 Vaughan v Thomas (1783) 1 Bro CC 556, 28 ER 1296. 
94 (1787) 2 Bro CC 167, 29 ER 96. 
95 It had long been accepted that there was a distinction between refusing to 
grant specific performance of a contract on account of its harshness and setting 
a contract aside: see eg Savage v Taylor (1736) Cas T Talb 234, 25 ER 753.  
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rested on quite different principles.96 Nor was there any independent evidence 

of distress: it was a simple case of undervalue alone, the annuity having been 

sold at two-fifths of its true value. Nonetheless, in granting relief, Lord Thurlow 

qualified Lord Hardwicke’s second category of equitable fraud (if, indeed, it had 

ever been accepted as a freestanding category) with his insistence that only 

gross inequality of exchange would suffice.97 Even then, such inequality of fraud 

was only evidence of fraud rather than constituting fraud per se: 

If mere inadequacy is the ground, it should seem that it was scarcely 
sufficient; but there is a difference between that and evidence arising 
from  inadequacy. If there is such inadequacy as to shew that the 
person did not understand the bargain he made, or was so oppressed 
that he was glad to  make it, knowing its inadequacy, it will shew a 
command over him which may amount to fraud. If the transaction be 
such as marks over-reaching on one side, and imbecility on the other, it 
puts the parties in such a situation, as to shew that it could not have 
taken place without superior powers on the one side over the other.98 
 

This so called ‘evidentiary’ theory of inadequacy, which Horwitz claimed 

replaced the substantive theory of inadequacy of the earlier eighteenth 

century,99 was taken up by Powell in the first treatise on the English law of 

contract written in 1790: 

                                                           
96 See Gwynne v Heaton (1778) 1 Bro CC 1, 9–10; 28 ER 949, 953, where Lord 
Thurlow described unconscionable bargains with expectant heirs as not only 
oppressive in the particular instance but as pernicious in principle and therefore 
to be repressed. 
97

 In Gwynne v Heaton (ibid) Lord Thurlow had stated that ‘to set aside a 
conveyance, there must be an inequality so strong, gross, and manifest, that it 
must be impossible to state it to a man of common sense, without producing an 
exclamation at the inequality of it’. However, that case involved the additional 
circumstances of the plaintiff being an expectant heir and in extreme necessity, 
having been ‘turned out of doors’ by his father for having married one of the 
household’s servants. See also Gartside v Isherwood (1783) 1 Bro CC 558, 28 
ER 1297; Dick 613, 21 ER 410 where inadequacy described by Lord Thurlow as 
‘gross’ was combined with the plaintiff’s weakness and the confidence reposed 
by him in one of the defendants.    
98 Heathcote v Paignon (1787) 2 Bro CC 167, 175; 29 ER 96, 100. This 
evidentiary theory of inadequacy received the strong endorsement of Lord Chief 
Baron Eyre on the Equity side of the Exchequer later that year in Griffith v 
Spratley (1787) 1 Cox 383, 388–89; 29 ER 1213, 1215: ‘I never can agree that 
inadequacy of consideration is in itself a principle upon which a party may be 
relieved from a contract, which he has wittingly and willingly entered into. It may 
indeed be a strong evidence of fraud, when the transaction is such as to be 
inconsistent with the sober manner of a man’s conducting his affairs’. 
99 Horwitz (n 3) 917–18. 
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And although inadequacy of price, considered abstractly, qua such, is not 
a ground to invalidate a contract; yet, there is a great opinion (and which 
I trust  will not be suffered to lye dormant, when occasion offers to give 
effect to it) that, taken in another light, and not merely in the view that the 
price is inadequate, the circumstance of inadequacy alone can be made 
a ground for  setting aside a contract. I mean, in the light of furnishing 
self-evident  demonstration, from the intrinsic nature and subject of the 
bargain itself, of fraud; evincing that the party who suffers the loss must 
have been imposed upon, and cannot be considered as having been in 
possession of an understanding adequate to render him capable of 
contracting; in which case  no obligation could be incurred by him.100 
 

This sleight of hand allowed the law of contract to retain its doctrinal purity and 

refute the allegation that the courts had crossed the line from safeguarding the 

contracting process itself to imposing their own view of what was substantively 

fair on the parties. The flexibility inherent in the overarching requirement of 

fraud allayed fears that ‘if the court should take such a ground as to rest the 

case upon the market price, every transaction of this kind would come into a 

court of equity’.101 In reality, the distinction that the courts were so eager to 

emphasise between inadequacy of consideration as a freestanding ground of 

relief and inadequacy of consideration as evidence of fraud was less substantial 

than they may have cared to admit.  As one Irish Lord Chancellor later candidly 

acknowledged, in inferring fraud from inadequacy of consideration, the courts 

had raised it indirectly into a ground of relief. 102 That said, the instances of this 

occurring were almost non-existent. Lord Thurlow had, in truth, proved more 

willing than any other chancery judge to grant relief from hard bargains. 

 

This grounding of the doctrine in the notion of fraud, which implied moral 

turpitude on the defendant’s part, also deflected attention from questions about 

the plaintiff’s consent and autonomy. Equity took the line that the contract was 

set aside because the defendant was a wrongdoer rather than because the 

plaintiff’s circumstances called into question the reality of his (the plaintiff’s) 

consent. While the defendant was (additional factors aside) not responsible for 

                                                           
100 John Joseph Powell, Essay Upon the Law of Contracts and Agreements 
(Dublin 1790) 157–58. This ‘evidentiary’ theory of inadequacy can be seen as 
an early expression of a purely processual conception of contractual 
exploitation which rejects end-state theories: see, for example, Rick Bigwood, 
Exploitative Contracts (Oxford University Press 2003) 171–225. 
101 Heathcote v Paignon (1787) 2 Bro CC 167, 175; 29 ER 96, 100 per Lord 
Thurlow. 
102 See Drought v Eustace (1828) 1 Mol 328, 335.  
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bringing about the circumstances of which he took advantage (that is the 

plaintiff’s weakness or necessity), his wrongdoing was inferred from the mere 

fact that he was aware of the plaintiff’s circumstances and the terms of the 

transaction. This notion of advantage-taking was, of course, precisely that which 

underpinned the usury laws which, as has been seen,103 had the regulatory goal 

of inculcating morally ‘right’ behaviour. Given that the Chancellors were 

exclusively churchmen up to the middle of the sixteenth century, it would not be 

surprising if this notion of advantage-taking had originally been a transplant 

from the Christian notion of the sin of lack of charity which underpinned the 

secular usury laws and the earlier canon law prohibition on usury. As Simpson 

has observed of early Equity more generally, it was hardly conceivable that the 

early medieval Chancellors could avoid deriving ideas from the canon law and 

civil law. Furthermore, they must have been perfectly familiar with the Summae 

Confessorum (manuals for confessors) to which it is very likely that they turned 

when deciding cases according to ‘conscience.’104 This link between the 

equitable doctrine and the Christian idea of the sin of lack of charity can only be 

reinforced by the fact that some of the earliest reported cases to which the 

equitable doctrine can be traced involved attempts to circumvent the usury 

laws. Certainly, Lord Hardwicke explicitly used the language of usury to 

describe the equitable doctrine based on advantage-taking in the 1750s: 

‘weakness on one side, usury on the other, or extortion or advantage taken of 

that weakness’.105  

 

 (ii) 1800−1854 

The setting aside of transactions purely on account of inequality of exchange106 

or inequality of exchange coupled with financial necessity was an equally rare 

occurrence in the nineteenth century. It was firmly established that mere (as 

opposed to ‘gross’) inadequacy of consideration was sufficient when expectant 

heirs or reversioners dealt with, or on the basis of, their expectancies or 

reversionary interests. Although the earliest cases had been concerned with 

                                                           
103 In chapter 2.  
104 A History of the Common Law of Contract (n 31) 400. 
105  Earl of Chesterfield v Janssen (1750-1751) 2 Ves Sen 125, 158; 28 ER 82, 
101. 
106 The inequality of exchange amounted to evidence of fraud rather than being 
the ground of relief itself.  
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‘young heirs’ just come of age, throughout the course of the nineteenth century 

the  doctrine was expanded to cover anyone who had a hope or expectation of 

succeeding to the property of an ancestor and who entered into financial 

dealings on the basis of that expectation.107 Moreover, by Lord Eldon’s time the 

onus was said to rest on the party dealing with the expectant heir to establish 

the fairness of the transaction.108 These cases involved a particular application 

of the unconscionable bargain doctrine in which the notion of advantage-taking 

was heavily supplemented by the policy of protecting the upper class so 

shamelessly articulated by Sir Lancelot Shadwell VC in 1831: 

The mere fact that Lord Portmore was not only the heir-apparent of his 
father, but also the expectant heir to a peerage, also brings the case 
distinctly within the rule laid down by this Court, and which is founded on 
general policy, namely, that this Court will not allow the heir of a family of 
rank to be reduced  to poverty and distress by dealing with his 
expectancies.109   
 

In his notes to Davis v Duke of Marlborough, Swanston had described the 

doctrine as founded, in part, on the policy of maintaining parental authority and 

preventing the waste of family estates.110  

 

This expansion of the notion of an ‘expectant heir’ and the shifting of the burden 

of proof suggests that, contrary to Atiyah’s and Horwitz’s theses, in permitting 

contracts to be more easily set aside on policy grounds, the Court of Chancery 

                                                           
107 As Sir George Jessel MR later explained, the phrase ‘expectant heir’ came 
to include ‘every one who has either a vested remainder or a contingent 
remainder in a family property, including a remainder in a portion, as well as a 
remainder in an estate, and every one who has the hope of succession to the 
property of an ancestor, either by reason of his being the heir apparent or 
presumptive, or by reason merely of the expectation of a devise or bequest on 
account of the supposed or presumed affection of his ancestor or relative’: 
Beynon v Cook (1875) LR 10 Ch App 389, 391. For a detailed account of the 
development of the law relating to ‘catching’ bargains with expectants, see 
Lionel Sheridan, Fraud in Equity: A Study in English and Irish Law (Pitman 
1957) ch 8.  
108 Coles v Trecothick (1804) 9 Ves Jun 234, 246; 32 ER 592, 597. See also 
Peacock v Evans (1809) 16 Ves Jun 512, 514; 33 ER 1079, 1080; Gowland v 
De Faria (1810) 17 Ves 20, 34 ER 8; Newton v Hunt (1833) 5 Sim 511, 58 ER 
430; Earl of Aldborough v Trye (1840) 7 Cl & F 436, 7 ER 1136; Edwards v 
Browne (1845) 2 Coll 100, 63 ER 654; Boothby v Boothby (1852) 15 Beav 212, 
51 ER 518.  
109 Earl of Portmore v Taylor (1831) 4 Sim 182, 213; 58 ER 69, 80. 
110 (1818) 2 Swans 108, 170; 36 ER 555, 572. 
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was, if anything, more comfortable with a regulatory law of contract in the first 

half of the nineteenth century than hitherto. 

  

Inequality of exchange was, of course, also an important ingredient in cases 

involving the abuse of confidence reposed by one party in the other,111 where 

pressure had actively been applied to a party who was ‘weak’112 or in distressed 

circumstances,113 where advantage had been taken of illness,114 or where 

ignorance of rights or the true value was coupled with poverty or financial 

distress.115 Here, the procedural approach to unfairness or exploitation 

remained convincing. 

 

More problematic was the notion that relief could be granted simply because 

advantage had been taken of financial distress or necessitousness, despite 

Lord Hardwicke’s assertion of this ground of relief in Earl of Chesterfield v 

Janssen. As Sir John Leach VC observed in 1821 ‘there was no head of equity 

more difficult of application than avoidance of a contract upon the ground of 

advantage taken of distress’.116 Some of the cases where relief had been 

granted on this ground involved extreme examples of distress amounting to 

duress. In Lawley v Hooper117 and Duke de Cadaval v Collins,118 for example, 

the transactions were entered into to secure the plaintiff’s release from debtor’s 

gaol and to avoid the plaintiff’s arrest, respectively.  But to openly accept that a 

combination of financial distress and inequality of exchange was a ground of 

                                                           
111 Gibson v Jeyes (1801) 6 Ves Jun 267, 31 ER 1044; Fox v Mackreth (1788) 2 
Bro CC 400, 29 ER 224 affirmed by the House of Lords in Mackreth v Fox 
(1791) 4 Bro PC, 2 ER 175; Huguenin v Baseley (1807) 14 Ves 273, 33 ER 
526.  
112 Gartside v Isherwood (1783) 1 Bro CC 558, 28 ER 1297; Dick 613, 21 ER 
410. 
113 Proof v Hines (1735) Cas T Talb 111, 25 ER 690 where pressure had been 
applied to a poor illiterate man who was reduced so low as to live upon ‘what 
broken scraps of meat he could get from taverns’ and was in desperate need of 
money.  
114 Priestly v Wilkinson (1790) 1 Ves Jun 214, 34 ER 705; Willan v Willan (1814) 
2 Dow 274, 3 ER 863; Popham v Brooke (1828) 5 Russ 8, 38 ER 930; Allen v 
Davis (1850) 4 De G & S 133, 64 ER 767. 
115 Pickett v Loggon (1807) 14 Ves Jun 214, 33 ER 503; Wood v Abrey (1818) 3 
Madd 417, 57 ER 558.  
116 Ramsbottom v Parker (1821) 6 Madd 5; 56 ER 990. 
117 (n 90). 
118 (1836) 4 A & E 858, 111 ER 1006. 
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relief, whether there was extrinsic evidence of financial distress or whether this 

was simply inferred from the inequality of exchange, was to open the door to a 

flood of claims even if gross inequality was required. At a time when credit was 

scarce and the market rate of interest was higher than the legal maximum (as it 

was for much of the early nineteenth century, particularly during the Napoleonic 

Wars), those who were unable to offer good security were either forced to sell 

their estates at an undervalue or enter into transactions, in particular the sale of 

annuities, outside the scope of the usury laws at the equivalent of extortionate 

rates of interest.119 In Stilwell v Wilkins Lord Eldon acknowledged that there 

‘may be cases of inadequacy so enormously great as to form a ground for 

cancelling the contract’.120 Yet, in granting relief, he was at pains to emphasise 

the presence of additional factors121 despite describing the inadequacy of 

consideration in the case as ‘monstrous’ and ‘greater than I ever remember’. 

But there was a further problem presented by the very notion of inequality of 

exchange, particularly in the context of annuity transactions. As Lord Eldon 

observed on a number of occasions, assessing the true value of an annuity was 

no easy matter. Although in Heathcote v Paignon, Lord Thurlow had resorted to 

the market price based on the calculation of actuaries of insurance offices, this 

failed to take into account a number of considerations, including the state of 

health and the circumstances of the grantor and the nature of the security which 

were highly relevant to an individual dealing occasionally in such 

transactions.122  

(c) Substantive Unfairness and Equitable Fraud after the Repeal of the 
Usury Laws 
The immediate consequence of the repeal of the usury laws was to throw into 

sharper relief the equitable jurisdiction to grant relief from unconscionable 

bargains which was one aspect of Equity’s jurisdiction in fraud. Loan 

transactions at exorbitant rates of interest were obviously fertile ground for the 

application of such a doctrine. The burning question in the aftermath of the 

                                                           
119 See the evidence given to the Select Committee on the Usury Laws (1818) 
discussed in chapter 2.  
120 (1821) Jac 281; 37 ER 857. 
121 The plaintiff was described as a ‘common sailor’, lately come ashore, much 
pressed for money and ignorant of the value of the estates he contracted to sell.  
122 See Gibson v Jeyes (1801) 6 Ves Jun 267, 274; 31 ER 1048; Low v 
Barchard (1803) 8 Ves Jun 133, 136-7; 32 ER 303, 304–05; Ware v Horwood 
(1807) 14 Ves Jun 27, 35; 33 ER 432, 435. 
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repeal was whether the equitable doctrine had been affected by the policy 

decision that lenders should be free to extract any rate of interest they pleased 

from borrowers. This question was agitated in 1863 in Croft v Graham,123 which 

concerned a ‘young extravagant Oxonian’ who was entitled to a reversionary 

interest expectant on the death of his father. He had given several securities in 

respect of sums advanced to him by the defendant money-lender at rates of 

interest as high as 60 per cent. The defendant argued that, the usury laws 

having been repealed and any rate of interest now being legal, the court should 

not readily presume that a rate of interest agreed upon by the parties was 

exorbitant. The argument that the repeal had altered the equitable doctrine was 

rejected by the Court of Appeal in Chancery.124 If anything, the equitable 

doctrine was even more necessary now in cases of exorbitant loan transactions, 

as was acknowledged by Sir John Stuart VC three years later: 

[I]t is an observation of some importance now that the usury laws are 
repealed, that one effect of such repeal was to bring into operation, to a 
greater extent than formerly, another branch of the jurisdiction of this 
Court  which existed long before them – I mean, that principle of the 
Court which  prevented any oppressive bargain, or any advantage 
exacted from a man under grievous necessity and want of money, from 
prevailing against him. Whoever has attended to the subject must have 
seen that the moment the  usury laws were repealed, and the lender of 
money became entitled to exact  anything he pleased in the name of 
interest, from that moment that jurisdiction of the Court which prevailed 
independently of the usury laws was likely to be called into active 
operation.125  

 

While it was clearly not for the courts of Equity to subvert Parliament’s 

intentions by re-introducing a de facto interest rate cap by the back door, neither 

was it to be expected that they would allow lenders’ new found freedom to go 

unchecked. As Lord Hatherly LC put it in Tyler v Yates: 

It is not becoming in a court of justice to approve or disapprove of what 
the legislature in its wisdom has thought fit to do; but the legislature has 
not repealed, and I hope sincerely that in its wisdom it never will repeal, 
the protection thrown by this court around unwary young men who are in 

                                                           
123 (1863) 2 De G J & S 155, 46 ER 334. 
124 (1863) 2 De G J & S 155, 161; 46 ER 334, 336. See also Tottenham v 
Emmet (1865) 14 WR 3; 12 LTR 838.  
125 Barrett v Hartley (1866) LR 2 Eq 789, 795. 
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the hands of unscrupulous persons ready to take advantage of their 
necessities.126 
 

Nonetheless, reported cases of borrowers being granted relief simply because 

advantage had been taken of their financial distress or necessitousness to 

extract exorbitant rates of interest, are conspicuous by their absence. Only two 

cases can plausibly be considered as examples of such relief but, even in 

these, additional factors were present. In Helsham v Barnett, relief was granted 

in respect of a bill of sale given over furniture by an elderly clergyman in needy 

circumstances for a loan of £100. The bill of sale contained an onerous default 

clause which brought the rate of interest up to 39 per cent. The fact that the 

advertisement to which the plaintiff had responded offered loans on ‘easy terms’ 

appeared to weigh heavily in Malins VC’s decision to grant relief: 

[T]he whole conduct of the defendant showed him to be of an 
overreaching character. He advertised loans on easy terms, and that, in 
his opinion, meant not more than 10 per cent; the Court would hold him 
to his contract, and not allow him to entrap persons by offers of easy 
terms and then charge exorbitant ones.127 

The second case is Nevill v Snelling,128 in which Denman J expressed the view 

that the real question was simply whether ‘the dealings have been fair, and 

whether undue advantage has been taken by the money-lender of the 

weakness or necessities of the person raising money’. Thus, despite not falling 

within the class of expectant heirs or reversioners, the plaintiff was relieved. 

However, it is also clear that Denman J placed considerable weight on the fact 

that, while not an expectant heir in the strict sense, the defendant money-lender 

had dealt with the plaintiff in the expectation that plaintiff’s father or friends 

would, in the event that the plaintiff was unable to do so,  likely repay the loan to 

prevent his bankruptcy or exposure.129 

 

The special treatment afforded to ‘expectant heirs’ had itself come under threat 

by the 1860s.  In Webster v Cook, Lord Romilly MR considered himself bound 

                                                           
126 (1871) LR 6 Ch App 665.  
127 (1873) 21 WR 309. 
128 (1880) LR 15 Ch D 679. 
129 There were the additional ingredients that the defendant had begun lending 
money to the plaintiff while he was a minor and had failed to correct the 
plaintiff’s misapprehension as to the terms of the loans, which resulted in the 
plaintiff paying more than required.  
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by the authorities to set aside what was framed as a sale of a reversion in the 

plaintiff’s bill. Nonetheless, he questioned whether the Court of Chancery had 

acted wisely in setting aside such transactions, adding that the additional risk 

the rule created for the purchaser could only lower the price the owner of the 

reversion was able to command for it. On appeal, Lord Chelmsford LC 

characterised the plaintiff’s interest as a life estate in possession rather than a 

reversion, taking it outside the scope of the rule. He too described the law’s 

policy of protecting expectants and reversioners as questionable130 and the 

case appears to have been the catalyst for the enactment of the Sale of 

Reversions Act 1867, which was intended to put dealings with reversionary 

interests on the same footing as dealings with interests in possession.131 

Section 1 of the Act provided that 

No purchase made bona fide and without fraud or unfair dealing of any 
reversionary interest in real or personal estate shall hereafter be opened 
or set aside merely on the ground of undervalue. 
 

‘Purchase’ was defined very broadly as ‘every kind of contract, conveyance, or 

assignment, under or by which any beneficial interest in any kind of property 

may be acquired’. But the fact that the provision was restricted to purchases 

made bona fide and without fraud or unfair dealing meant that its effect was 

negligible. In 1873, Lord Selborne LC explained in obiter in Earl of Aylesford v 

Morris that: 

The arbitrary rule of equity as to sales of reversions was an impediment 
to fair  and reasonable, as well as to unconscionable, bargains 2. The 
Act as to sale of reversions 2. is carefully limited to purchases “made 
bona fide and without fraud or unfair dealing”, and leaves under-value 
still a material element in cases in which it was not the sole equitable 
ground of relief. These changes of the law have in no degree whatever 
altered the onus probandi in those cases, which, according to the 
language of Lord Hardwicke, raise “from the circumstances or conditions 
of the parties contracting - weakness on one side, usury on the other, or 
extortion, or advantage taken of that weakness” – a presumption of fraud 
2. When the relative position of the parties is such as prima facie to 
raise this presumption, the transaction cannot stand unless the person 
claiming the benefit of it is able to repeal the presumption by contrary 
evidence, proving it in point of fact fair, just and reasonable.132  

                                                           
130 Such sentiments had been expressed intermittently since the early 
nineteenth century. See eg the comments of Sir John Leach in Shelley v Nash 
(1818) 3 Madd 232, 236; 56 ER 494, 496. 
131 HL Deb 1 Dec 1867, vol 190, col 527. 
132 (1873) LR 8 Ch App 484, 490−91. 
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In other words, if a purchase of a reversion at a mere undervalue could be 

repackaged as a transaction involving weakness on the one side, the burden 

would still rest on the other party to prove that the transaction was fair just and 

reasonable. In any event the case itself, which involved money-lending 

transactions at exorbitant rates of interest entered into by a young man who 

was just come of age and entitled to a large estate on the death of his father, 

was outside the scope of the Act.133 In finding that the presumption of fraud 

arose on the facts, Lord Selborne emphasised the plaintiff’s youth and the fact 

that his desire to keep his borrowing a secret from his family had caused him to 

enter into the transactions with neither advice nor accurate information as to his 

own means and circumstances. Despite being greeted with consternation in 

some quarters,134 this analysis of the Sale of Reversions Act and its effect on 

the equitable doctrine was later approved by the House of Lords in O’Rorke v 

Bollingbroke.135  

 

The Select Committee of 1897 and 1898 which inquired into the question of 

money-lending considered that the equitable jurisdiction to grant relief from 

unconscionable bargains had not been up to the task of protecting borrowers. 

There was a widespread view that the doctrine was restricted to dealings with 

expectant heirs and reversioners. One legally qualified witness confessed that 

he had: 

[N]ever understood why a court of equity, as a principle of equity, will set 
aside  an unconscionable bargain, made by an expectant heir, because it 
is unconscionable, and is forbidden to set aside unconscionable bargains 
between the public and money-lenders, who are never upon fair terms; 
the money-lender being thoroughly au fait at the game, and the borrower 
knowing nothing about it, charging him usurious and unconscionable 
interest, and  obtaining every possible advantage that he can.136 

 

                                                           
133 The loans were not secured on his expectancy.  
134 For detailed discussion of the case and its reception, see Catharine 
MacMillan, ‘Earl of Aylesford v Morris (1873)’ in Charles Mitchell and Paul 
Mitchell (eds), Landmark Cases in Equity (Hart Publishing 2012).  
135 (1877) 2 App Cas 814. See also Beynon v Cook (1875) LR 10 Ch App 389. 
136 Evidence of Sir George Lewis, Report from the Select Committee on Money 
Lending (1898), q 7.  
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Other witnesses disputed this limitation, citing Denman J’s decision in Nevill v 

Snelling as supporting the existence of a broader doctrine.137 But, whatever the 

true scope of the doctrine, the fact was that it was rarely used outside the 

context of expectant heirs and reversioners.138 To make matters worse, the 

county courts,139 which dealt with a great number of money-lending cases, had 

a very restricted equitable jurisdiction. Although the superior courts had been 

vested with equitable jurisdiction in the widest possible terms by s 24 of the 

Judicature Act 1873, the equitable jurisdiction of the county courts was limited 

to the express powers given to them by s 67 of the County Courts Act 1888.140 

While s 67(4) gave the county courts jurisdiction, amongst other things, to 

reform or cancel certain agreements, this was restricted to agreements for the 

sale, purchase or lease of any property. The power later given by s 67(8) in 

respect of actions for relief against ‘fraud and mistake’ was not considered wide 

enough to cover the standard case of loans entered into with money-lenders at 

extortionate rates of interest.141  

 

Certainly, the county courts had been able to relieve some of the poorest 

borrowers in money-lending cases which came before them by making creative 

use of the power they had under s 105 of the County Courts Act 1888 to order 

payments by instalments. This power came into play where judgment had been 

given for a sum not exceeding £20.142 Rubin refers to cases where there was no 

choice, because of the way the law then stood, but to give judgment for the 

money-lender, but where the court ordered repayment in such tiny instalments 

that it would take sixty-six years, three hundred and eighty-five years or, in one 

                                                           
137 Evidence of Sir Frederick Falkiner QC, ibid q 228.  
138 As one county court judge acknowledged, ‘there is a power in the Court of 
Chancery to reform and to set aside contracts which are unconscionable, no 
doubt; but it is rarely exercised and as far as I know, it is never exercised except 
in cases where there is some disability, or a party has some estate and the 
reversion is affected.’ See evidence of Judge Collier (judge of the Liverpool 
County Court) Report from the Select Committee ibid q 303.  
139 The county courts had been created by the County Courts Act 1846.  
140 This contained an overall financial limit of £500. 
141 See, for example, the evidence given by Judge Owen (judge of the Cardiff 
County Court), Report from the Select Committee on Money Lending (1897) q 
4437–40.  
142 Where the judgment exceeded that amount, payment by instalment was only 
possible with consent of the creditor.  
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case, nearly a thousand years, for the debt to be repaid in full.143 One county 

court judge who gave evidence to the Select Committee referred to this 

beneficial practice adding that he was not sure that it should be made a regular 

precedent.144 

 

But whatever the true scope of the doctrine, there was a much deeper 

conceptual problem which emerged when, in the 1870s, Frederick Pollock 

sought to reformulate the law of contract around the will theory. Part of this 

project was the reinterpretation of the unconscionable bargain doctrine as 

concerned with the defective consent of the weaker party (‘plaintiff-sided’) rather 

than the wrongful taking advantage of the weaker party (‘defendant-sided’).145  

So viewed, the development of the equitable doctrine could be rationalised as a 

response to the underdevelopment of common law doctrines relating to defects 

of consent.   

While the notion of consent had always been central to contractual liability at 

common law,146 it was largely a jury question and so remained hidden from 

view. A party who sought to deny contractual liability on the ground of a defect 

in his consent would simply plead it under the general issue147 rather than 

specially. Only where contracts were embodied in a sealed document might one 

                                                           
143 Gerry Rubin, ‘The County Courts and the Tally Trade, 1846–1914’ in Gerry 
Rubin and David Sugarman (eds), Law Economy and Society (Professional 
Book 1984) 336–37.  
144 Evidence of Judge Lumley Smith QC (judge of the Westminster County 
Court) Report of the Select Committee (1897) (n 141) q 4667. 
145 Frederick Pollock, Principles of Contract at Law and in Equity: Being a 
Treatise on the General Principles Concerning the validity of Agreements, with 
a Special View to the Comparison of law and equity, and with references to the 
Indian Contract Act and Occasionally to Roman, American and Continental Law 
(1st edn, Stevens & Sons 1876) 518−24. Such cases were dealt with under the 
heading ‘duress and undue influence’.  
146 Ibbetson refers to a lecturer explaining in the early fourteenth century that 
‘Contractus vero ex mutuis verbis mera voluntate partis utriusque probatis 2 
Instrumento sigillum est apponendum in sugnum federis operis voluntate 
spontaneo completi’: see David Ibbetson, A Historical Introduction to the Law of 
Obligations (Oxford University Press 1999) 71.  
147 The ‘general issue’ was a simple denial of liability without specifying the 
grounds of the denial. So, for example, a defendant who wished to deny 
contractual liability on the grounds of mistake would simply plead ‘non 
assumpsit’ (assuming that the form of action was assumpsit). He would then 
lead evidence of the mistake and the jury’s verdict would state that there was no 
agreement without articulating the reasons. 
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find explicit discussion of defects of consent at common law. Common law 

doctrines relating to defects of consent were therefore underdeveloped.148 It 

was established early on that infants and lunatics could not act voluntarily at 

common law. The only other consent-based defences to a contract in the form 

of a deed were a very narrow doctrine of duress (restricted to situations where 

the defendant’s will had been overborne by imprisonment, threats of 

imprisonment or serious personal violence) and non est factum. Questions of 

fraud could be raised explicitly, but only via the action of deceit. A doctrine of 

mistake was not recognised at common law until the middle of the nineteenth 

century. This is not, of course, to say that juries might not routinely have taken 

account of potential defects of consent and even adopt a ‘thick’ notion of 

consent when reaching a verdict. The point is simply that all of this was hidden 

behind the general issue, which led to a lack of certainty for litigants and a lack 

of doctrinal development around the notion of consent at common law. There is 

no doubt that the objective approach to offer and acceptance taken by the 

nineteenth-century treatise writers in the first attempts to articulate the 

mechanics of contract formation in English law in terms of offer and acceptance 

involved a very thin notion of consent.149 But it does not follow that the thin 

notion of consent in the classical model of contract of the treatise writers of the 

nineteenth century was necessarily reflective of the earlier practice of the 

common law.   

 

Inevitably, then, it fell to Equity to provide solutions. To assert that litigants 

wishing to raise issues of defective consent turned to Equity because the 

common law of the day adopted a thin notion of consent would be to go too far. 

It is probably more accurate to say that, since the question of consent was one 

of fact for the jury, litigants turned to Equity to escape the uncertainty inherent in 

the vagaries of jury trial. The other pivotal factor was that courts of Equity had 

superior means of getting to the heart of matters relating to consent. At common 

law, the parties themselves could not give evidence until the nineteenth 

                                                           
148 See Ibbetson (n 145) 208.  
149 On the thin notion of voluntariness in the modern doctrine of offer and 
acceptance, see Peter Benson, ‘The Unity of Contract’ in Peter Benson, The 
Theory of Contract Law: New Essays (Cambridge University Press 2014) 141, 
143.  
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century.150 Although this was also the case in Equity, Equity’s more flexible 

inquisitorial procedures allowed it to obtain information unavailable to the 

common law courts.151 A bill in Equity set out both the facts on which the 

plaintiff based his claim for relief and interrogatories which the defendant was 

required to answer on oath. The defendant was required to give full disclosure 

to the interrogatories. Importantly the information given in the defendant’s 

answer could be used by the plaintiff as evidence.152 Thus, Equity was far better 

equipped than the common law to look behind the surface of an agreement to 

pre-contractual conduct and circumstances.  Viewed against this background, 

the rationale of the unconscionability doctrine can be seen as concerned with 

the plaintiff’s consent rather than the defendant’s moral turpitude. Occasionally, 

glimmers of this plaintiff-sided orientation shone through the surface of the 

equitable doctrine. For example, in granting relief in Vernon v Bethell, Lord 

Henley observed that ‘necessitous men are not, truly speaking, free men, but to 

answer a present exigency, will submit to any terms that the crafty may imposed 

upon them’.153 

 

So viewed, the rationale of the unconscionable bargain doctrine can be said to 

be the private law one described in Chapter 1, namely that of maintaining the 

equality of the individuals as self-determining agents vis-à-vis those with whom 

they interact in the external world. In Weinribian terms, the plaintiff and 

defendant, as autonomous beings are free to enter into contracts on any terms 

of their choosing. But as there is a presumption against ‘beneficence’, unless it 

can be affirmatively established that the plaintiff did intend to make a gift, the 

inequality of exchange acts as evidence that the freewill or autonomy which is 

normally presupposed was not present. As the transaction cannot be seen as 

                                                           
150 For the rationale behind this rule, see Jeffrey Gilbert, The Law of Evidence 
(2nd edn, London 1760) 122. 
151 See Michael Lobban, ‘Contractual Fraud in Law and Equity’ (1997) 17 
Oxford Journal of Legal Studies 441, 445. 
152 For a comprehensive account of Chancery procedure, see Henry Horwitz, A 
Guide to Chancery Equity Records and Proceedings, 1600–1800 (Public 
Records Office 1995) 12–29. 
153 (1762) 2 Eden 110, 28 ER 838. 
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an expression of both parties’ autonomy the notion of right requires that the 

defendant give up the benefit of the transaction.154  

 

 

4. PRIVATE LAW OR REGULATION?  

The extent to which Equity and the common law were prepared to steer as 

opposed to merely facilitate private ordering during the period is contested. 

Horwitz and Atiyah have claimed that towards the end of the eighteenth century 

the law of contract began to change from an ‘equitable’, paternalistic body of 

law in which all courts had the power (and duty) to supervise the fairness of 

contracts to a classical model of contract, which reached its height in the 

nineteenth century, in which freedom of contract and the maxim pacta sunt 

servanda were paramount. Horwitz’s characterisation of the law of the contract 

law of the eighteenth century as ‘protective, regulative, paternalistic, and above 

all, a paramount expression of the moral sense of community’, referred to 

approvingly by Atiyah in the English context, is worth repeating here. Viewed 

through the two lenses of private law doctrine and public law regulation, the 

claim is essentially that the general law of contract changed from a regulatory 

body of law in which the courts’ role was to steer the parties’ private interactions 

for instrumental ends to a doctrinal body of law in which their role was merely to 

facilitate such private ordering.  

 

However, this claim is not borne out by an examination of the case law on hard 

and unequal bargains, many of which involved disguised loan transactions or 

transactions analogous to loan transactions but which fell outside the scope of 

the usury laws. As has been seen, despite the clear assertion in the 1750s by 

Lord Hardwicke of the existence of a power in the Court of Chancery to set 

aside transactions on account of inequality of exchange alone or where 

advantage had been taken of financial distress or necessity, instances of this 

occurring throughout the first part of the eighteenth century are almost non-

existent.  In truth, the notion of ‘weakness’, of which advantage was taken, was 

a narrow one. The same is true of instances of specific performance being 
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refused upon such a ground. Nearly all of the cases where hard bargains were 

set aside or their specific performance refused can be, and often were, 

explained by reference to other circumstances. These ranged from the active 

exertion of pressure, to extreme distress amounting to duress, taking advantage 

of known ignorance, illiteracy, old age, or infirmity. 

  

But while there little evidence to suggest that the private law of contract was 

regulatory in the sense of regulating the substance of contracts, Equity’s 

unconscionable bargain doctrine was, taken at face value, regulatory in exactly 

the same way as the usury laws. In preventing one party from taking advantage 

of another, Equity saw itself as inculcating morally ‘right’ behaviour. One of the 

major problems of the regulatory ‘moral turpitude’ rationale of the 

unconscionability doctrine described above is that to equate lack of charity 

(which is what taking advantage of another’s weakness amounts to) with legal 

wrongdoing began to appear increasingly anachronistic in a secular, liberal, 

commercial world. As Stephen Smith has observed in the modern context: 

 
[W]e normally condemn people who obtain advantages from others by 
means of unconscionable contracts. The very term ‘unconscionable’ 
implies as much. The same is true of the other terms typically used to 
describe such contracts, such as ‘extortionate’ or ‘exploitative’. But the 
justification fits less well when we shift from considering our visceral 
reactions to unconscionable contracts to examining the actual behaviour 
that gives rise to such contracts. With respect to state of necessity cases, 
the objection to the wrongdoing explanation is that it is inconsistent with 
the common law principle that there is no obligation to assist persons in a 
state of necessity. Given this baseline, on what basis can it be concluded 
that a person who does offer assistance (even if at a high price) is a 
wrongdoer? An offer at a high price is preferable to no offer at all2..  
 
Again [in cases involving cognitive asymmetries], it is difficult to regard 
the making of the offer – which is the only act that the advantaged party 
does – as a wrongful act. There is no duty not to make offers at a high 
price 2. Just as there is no general duty to assist others in danger, so 
too there is no general duty to make only beneficial offers 2.. 
 
The idea that an otherwise blameless act can be a legal wrong because 
of an  ‘unconscionable’ motive raises difficult issues. On the one hand, it 
is uncontroversial that we take people’s motives into account when we 
assess their characters2.On the other hand, questions of virtue (and 
motive) 22are generally disregarded by private law. Performance of a 
contract is performance regardless of the performer's motivations. The 
same is true of breach of contract. Indeed, contract law is generally 
indifferent even to the deliberateness of a breach. In broad terms, this 
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must be right: the role of the courts is not to provide general evaluations 
of peoples’ characters. It is to dispense justice.155 

 

If, however, one is prepared to look beneath the surface of the cases and view 

the unconscionable bargain doctrine as concerned with defects of consent, then 

the doctrine is perfectly consistent with the rationale of the private law as 

described in chapter 1, namely that of maintaining the equality of the individual 

as a self-determining agent vis-à-vis those with whom he interacts in the 

external world.  

 

On any view though, one part of Equity’s jurisdiction to grant relief in respect of 

‘unconscionable bargains’ was unambiguously regulatory in rationale. Where 

expectant heirs or reversioners dealt with their expectancies or reversions, any 

inequality of exchange justified the setting aside of the transaction, the onus 

resting on the other party to establish its fairness.  As Lord Hardwicke had 

recognised, these cases were generally multi-factorial, involving inadequacy of 

exchange and advantage taken of weakness, inexperience, financial distress 

and necessitousness.156 But the decisive factor in these cases - and the one 

that was seen as justifying their quite different treatment - was one of policy: the 

‘general policy’, as Sir Lancelot Shadwell VC put it in 1831, ‘that this Court will 

not allow the heir of a family of rank to be reduced to poverty and distress by 

dealing with his expectancies’.157 The prevention of the heir’s ‘prodigality’ was 

also an ingredient.158 But Equity’s concern in such cases in fact extended 

beyond the parties to the transaction. Such transactions were characterised as 

a fraud on the ancestor ‘who has been seduced to leave his estate not to his 

heir or family, but to a set of artful persons, who have divided the spoil 

beforehand’.159 What was, in truth, at play here was the rather broader policy of 

                                                           
155 Stephen Smith, Contract Theory (Oxford University Press 2004) 360–63.  
156 Earl of Chesterfield v Janssen (1750-1751) 2 Ves Sen 125, 157; 28 ER 82, 
101. 
157 Earl of Portmore v Taylor (1831) 4 Sim 182, 213; 58 ER 69, 80. 
158 See Lord Hardwicke’s comments in Earl of Chesterfield v Janssen (1750-
1751) 2 Ves 125, 158; 28 ER 82, 101. See also counsel’s arguments (at 129; 
84) that such transactions with young heirs were a ‘public mischief by 
encouraging extravagance of young men’. 
159 Earl of Chesterfield ibid 158; 101. 
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preserving estates of ‘families of rank’ for future generations.160 These 

transactions had the potential to encourage heirs’ disobedience; if heirs could 

be ‘seduced’ from their dependence on their ancestors, they might no longer co-

operate in the resettlements of family estates that were so vital to the 

preservation of the wealth of the upper class. This policy was, in fact mirrored in 

another aspect of equitable jurisdiction: that relating to mortgages.161  

  

By the 1860s this part of the equitable jurisdiction to grant relief from ‘catching’ 

or unconscionable bargains with heirs, expectant or reversioners was 

recognised for the anachronism that it was. Yet, despite the enactment of 

legislation in 1867 to remedy this perceived defect,162 the courts persisted in 

their policy of protecting expectant heirs and reversioners by construing the Act 

narrowly.163 While Sir George Jessel MR’s statement in1882 that: 

It is of the utmost importance as regards contracts between adults 2. 
that the Courts of law should maintain the performance of the contracts 
according to  the intention of the parties 2. I am perfectly aware that 
there are exceptions, but they are exceptions of a legislative character164 

 
may have represented his own strongly held views, it was certainly not reflective 

of the practice of the courts where dealings with expectancies and reversionary 

interests were concerned.  

 

When, in the 1890s, Parliament came to look at what had come to be seen of 

as the ‘problem’ of money-lending, this anachronism was seized upon. The 

                                                           
160 Lord Hardwicke expressly mentioned ‘preventing the ruin of families’ as a 
consideration of weight: ibid, 158; 101. 
161 Having established the mortgagor’s right to redeem in the sixteenth century, 
the courts of Equity set about protecting it from the early part of the seventeenth 
century by developing the rules against clogs and fetters and collateral 
advantages. Up until the latter part of the nineteenth century, the ownership of 
land had was imbued with special significance and brought status and political 
privilege. Although a number of rationales worked in concert in the cases on 
mortgages, there is no doubt that one aspect was the policy of protecting the 
landed class and ensuring the restoration of land to its rightful owners. See 
David Sugarman and Ronnie Warrington, ‘Land Law, Citizenship, and the 
Invention of “Englishness”: The Strange World of the Equity of Redemption’ in 
John Brewer and Susan Staves (eds), Early Modern Conceptions of Property 
(Routledge 1995).  
162 Sales of Reversions Act 1867. 
163 Earl of Aylesford v Morris (n 132).  
164 Wallis v Smith (1882) 21 Ch D 243, 266. 
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discrepancy between the law’s treatment of heirs and reversioners, on the one 

hand, and the ‘normal’ poor borrower, on the other, was noted by one judicial 

witness to the 1898 Select Committee: ‘judicial notice is taken of dementia 

which arises from wealth, but dementia which arises from poverty is left to take 

care of itself’.165 

 

With the enactment of the Money-Lenders Act 1900, which empowered the 

courts to reopen money-lending transactions where they were satisfied that ‘the 

interest charged in respect of the sum actually lent is excessive, or that the 

amounts charged for expenses, inquiries, fines, bonus, premium, renewals, or 

any other charges, are excessive, and that, in either case, the transaction is 

harsh and unconscionable, or is otherwise such that a court of equity would give 

relief’,166 the equitable jurisdiction receded into the background.  

 

 

 

 

                                                           
165 Evidence of Sir J C Matthew, Report from the Select Committee on Money 
Lending (1898) q 1459. 
166 S 1(1).  
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CHAPTER 4: PAWNBROKING 

 

1. INTRODUCTION 

 

(a) The Rise and Fall of Pawnbroking 

Although the contract of pawn (or pledge)1 had, by the eighteenth century, come 

to be associated predominantly with lending to the poor, its past was rather more 

illustrious. Henry II is said to have pawned a valuable ‘Image of the Virgin’ to raise 

money to pay his officers and Edward III was apparently a regular customer of the 

pawnbroker, pledging his crown on three separate occasions and, between 1339 

and 1340, all of the Crown Jewels to raise money for a war with France.2 With the 

expulsion of the Jews from England in 1290, the Lombards were the chief money-

lenders and pawnbrokers by this time. In continental Europe, charitable 

pawnshops (montes pietatis or monts de piété) had been established in the 

second half of the fifteenth century. This model, which involved raising capital from 

municipal grants and private donations with a view to providing credit at low rates 

of interest to small artisans and tradesmen and the poorer classes generally, had 

first been developed in Northern Italy by the Franciscan order, the Observant 

Friars. It was not until much later that something similar was attempted in 

England, albeit to disastrous effect. In 1707, Queen Anne granted a charter 

incorporating the ‘Charitable Corporation, for the Relief of the Industrious Poor, by 

assisting them with small sums upon Pledges at legal interest.’ The Corporation 

was initially empowered to raise £30,000 with the possibility of enlargement. By 

1732, its capital stood at £600,000. The events which followed, involving both the 

financial mismanagement and embezzlement of the funds and the flight abroad of 

both the Company’s cashier and warehouseman, have been described as the 

‘greatest scandal of the time’.3 With the shareholders swindled out of enormous 

                                                           
1 The terms pawn and pledge, pawnor and pledgor, and pawnee and pledgee 
are used synonymously in this chapter. 
2 Alfred Hardaker, A Brief History of Pawnbroking (Jackson Ruston and Keeson 
1892) 13–14.  
3 ibid 72. 
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sums of money, the incident resulted in the expulsion from Parliament of a 

number of the Company’s directors.4   

 

Initially, pawnbroking appears not to have been a separate trade in England, but 

rather an ancillary activity carried on by goldsmiths, jewellers, and bankers. With 

the increasing urbanization brought about by industrialization, a discrete trade of 

pawnbroking began to develop and it has been estimated that, by 1750, there 

were around 250 large pawnshops in London as well as numerous smaller ones.5 

The rapid industrialization which occurred between 1750 and 1850 was 

accompanied by equally rapid growth in pawnbroking. London pawnbrokers were 

evidently a well-organised and close-knit group. In 1744, motivated by a desire to 

give their trade legitimacy and improve its poor public image, they petitioned 

Parliament for the introduction of a Bill to regulate pawnbroking, which would 

involve the licensing of pawnbrokers: 

[I]f the Business was regulated, and only such as should appear to be 
honest and reputable Persons were licensed by proper Authority to follow 
the same, it  would not only be of much greater Service to the honest 
and industrious Poor, but of public Benefit, by hindering Persons of ill 
Fame and reputation from acting therein; which, at present, is too much 
practiced; and, from whose ill Conduct, the public Odium, conceived 
against the Business, has arisen.6 

 

But it was not until the nineteenth century that a pawnbrokers’ trade association 

was set up, first, in 1821, as the ‘Pawnbrokers’ Institution’ and later, in 1836, as 

the ‘Pawnbrokers’ Association’. 

 

Although much of the discussion of pawnbroking from the eighteenth century 

onwards focused on lending to the ‘industrious poor’, it is clear that the upper and 

middle classes were not above having to pledge their possessions. In a diary 

entry of 1667, Samuel Pepys mentions that Lady Peterborough had confided in 

him ‘how her plate and jewels are at pawn for money, and how they are forced to 

                                                           
4 Hardaker (n 2) 71–72. Later attempts to introduce charitable pawnbroking 
corporations, for example an ‘Equitable Loan Company of England’ in 1824 and 
a ‘British Pledge Society’ in 1838, came to nothing.  
5 Kenneth Hudson, Pawnbroking: An Aspect of British Social History (The 
Bodley Head 1982) 32–33. The first visual depiction of a pawnshop is found in 
Hogarth’s ‘Gin Lane’, painted in 1751.   
6 1 February 1744.  
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live beyond their estate’7 and, nearly a century later, the diarist, Sylas Neville, 

complained about having to pawn his gold stock-buckle to ‘carry him to town’.8 

Dickens observed:  

There are some pawnbrokers’ shops of a very superior description. 
There are grades in pawning as in everything else, and distinctions must 
be observed  even in poverty. The aristocratic and the plebian calico 
shirt, the silver fork  and the flat iron, the muslin cravat and the belcher 
neckerchief, would but ill assort together; so, the better sort of 
pawnbroker calls himself a silver-smith,  and decorates his shop with 
handsome trinkets and expensive jewellery, while the more humble 
money-lender boldly advertises his calling, and invites observation.9  

 

Items of clothing were the most common pledges for the poor and there was a 

very close association between secondhand clothes dealers and pawnbroking;10  

so close, in fact, that after the introduction of licensing of pawnbrokers in 1785, 

illicit unlicensed pawnbrokers became known colloquially as ‘dolly-shops’ (after 

the black wooden doll that was used as the sign for secondhand clothes shops), 

as so many of them hid behind the façade of such establishments.11 Linen, 

household goods and tools were also commonly pledged. For many poor working 

families, weekly pledging to secure basic necessities of life – pledging tools on a 

Saturday to redeem their Sunday best, which would then be pledged again on the 

Monday – was the typical pattern.12 Pawnbroking was thus the archetype of what 

                                                           
7 Henry B Wheatley (ed), The Diary of Samuel Pepys, vols VII-VIII, 1667 (G Bell 
and Sons 1952) 124. 
8 28 September 1768: Basil Cozens-Hardy (ed) The Diary of Sylas Neville 
1767–1788 (Oxford University Press 1950) 45.  
9 Charles Dickens, Sketches by Boz and Other Early Papers, 1833 – 39 (JM 
Dent 1994) 187. 
10 See Beverly Lemire, ‘Peddling Fashion: Salesmen, Pawnbrokers, Taylors, 
Thieves and the Second-Hand Clothes Trade in England, c 1700–1800’ (1991) 
22 Textile History 67; Beverly Lemire, Dress, Culture and Commerce: The 
English Clothing Trade before the Factory, 1660–1800 (Macmillan 1997);  
Beverly Lemire, ‘Petty Pawns and Informal Lending: Gender and the 
Transformation of Small-Scale Credit in England, Circa 1600–1800’ in Kristine 
Bruland and Patrick O’Brien (eds), From Family Firms to Corporate Capitalism: 
Essays in Business and History in Honour of Peter Mathias (Clarendon Press 
1998).  
11 Melanie Tebbutt, Making Ends Meet: Pawnbroking and Working-Class Credit 
(Leicester University Press 1983) 123. 
12 P Colquhoun, An Account of a Meat and Soup Charity Established in the 
Metropolis in the Year 1797 with Observations Relative to the Situation of the 
Poor (London 1797) 10.  
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the Crowther Committee labelled adversity credit.13 

 

After a period of steep growth up to the middle of the nineteenth century, 

pawnbroking began to be displaced by unsecured money-lending in the 1880s 

and 1890s. The sharp decline in the quality of goods available for pledging at this 

time appears to have been a significant factor. The advent of mass-production 

had brought with it a glut of shoddy goods, with ready-made garments, in 

particular, commonly losing all value within a few months.14 Towards the end of 

the century, these pressures on the pawnbroking trade were intensified by the 

development of hire-purchase and other methods of instalment-credit,15 and the 

increasing availability of credit via the overdraft facilities which accompanied more 

ready access to bank accounts.  

 

With the introduction in 1911 of the first compulsory contributory system of 

insurance against sickness and unemployment,16 attitudes towards working-class 

poverty were beginning to change. Although unemployment benefits were 

insufficient to support a family even on temporary basis, there was no doubt that, 

by the inter-war years, the working class had more financial security than 

previously. Throughout the 1920s the working class, conscious of having done 

their duty during the war, became increasingly vocal about the state’s duty to 

                                                           
13 Consumer Credit: Report of the Committee (Cmnd 4596, 1971) para 1.2.11. 
The Committee distinguished between credit for adversity (that is, credit to help 
out a person who through misfortune or improvidence has fallen on difficult 
times) and credit for improvement (that is, credit extended to enable a person to 
anticipate future income and acquire goods and services now rather than defer 
their acquisition until their total cost has been saved out of income). The 
Committee noted that the former type of credit might require a stronger 
protective code than the latter.  
14 Tebbutt (n 11) 131. 
15 See chapter 6.  
16 Part 1 of the National Insurance Act 1911 established the medical benefits 
scheme for all workers. Part 2 established a time-limited unemployment benefit 
scheme for workers in precarious trades, such as building and construction, 
shipbuilding, ironfounding, mechanical engineering, sawmilling and vehicle 
construction. The Unemployment Insurance Act 1920 brought almost all manual 
and low-paid non-manual workers within the unemployment benefit scheme. 
For detailed discussion of sickness, unemployment and old-age provision 
during this period, see Paul Johnson, Saving and Spending: The Working-Class 
Economy in Britain, 1870–1939 (Clarendon Press 1985) chapter 3. 
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maintain them,17 a trend which was amplified by the onset of the depression and 

associated mass unemployment of the 1930s. With these changing attitudes, the 

pawnbroker’s role as the bulwark against destitution in working-class society was 

inevitably diminished. The onward march of the welfare state in the 1940s and 

1950s saw the closure of pawnbrokers’ shops in their hundreds.18 By the 1970s, 

the importance of pawnbroking was so diminished that it was described by the 

Crowther Committee as a ‘minor form of consumer credit’.19 

 

(b) The Doctrinal and Legislative Background 

Despite the antiquity of the contract of pawn, the proprietary consequences of 

such a transaction were yet to be properly worked out by the beginning of the 

period under investigation. On the one hand, the view had been expressed that 

the property remained in the pledgor throughout, but that he was not entitled to 

the return of the goods until repayment of the loan.20 On the other hand, the 

pledgee had been said to ‘have the property for a time’.21 Spelman, in his 

Reading on Quo Warranto delivered in Gray’s Inn in 1519, had characterised 

the pledge quite differently again, as ‘a gift on a condition’.22 A later case of 

1610 had described the pledgee as having a ‘special property’ in the goods, the 

‘general property’ continuing in the pledgor.23 Where the parties had agreed on 

a date for redemption, the pledgor’s failure to redeem by the due date had the 

effect of rendering the pledgee’s property in the goods absolute at common law, 

thus extinguishing the pledgor’s right to redeem.24 But, according to Coke, the 

                                                           
17 See Tebutt (n 11) 144 (citing Men Without Work, A Report made to the 
Pilgrim Trust (1938) 193). 
18 See ‘Vanishing Pawnbrokers: Only the Fittest Survive in the Welfare State’, 
The Times (22 June 1957).  
19 Consumer Credit (n 13) para 2.1.18. Yet, pawnbroking underwent something 
of a renaissance in the UK in the immediate wake of the Global Financial Crisis: 
see eg Malcolm Locke, ‘Recession and high gold prices set to drive 
pawnbroking industry consolidation, expansion’ (London, 12 October 2009) 
<http://www.ft.com/intl/cms/s/2/8efc306c-b74f-11de-9812-00144feab49a.html> 
accessed 23 January 2016.  
20 (1478) Mich 18 Edw IV, fo 18, pl 27. 
21 (1504) Mich 20 Hen VII, f 1, pl 1.  
22 See John Baker, (ed), John Spelman’s Reading on Quo Warranto (Selden 
Society 1997) 60.  
23 Ratcliff v Davis (1610) Yelv 178, 80 ER 118; also reported at 1 Bulstr 29, 80 
ER 733.  
24 3 Salk 267, 91 ER 817.  
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pledgor retained a right to redemption in Equity.25   

 

A clear legal conceptualisation of the pawn and the understanding of the 

parties’ respective rights and obligations in relation to the property was essential 

if solutions were to be found to the numerous practical problems that arose from 

the pledging of goods and were the ground of such frequent complaints by 

pledgors. The most common complaints made against pawnbrokers related to 

goods which, when they came to be redeemed, were found to have been 

damaged, used or worn, delivered or sold to a third party, or worse still, stolen 

or completely destroyed.  

 

In the twelfth century, Bracton had described the pledgee’s obligations in 

respect of the property as follows: 

A creditor who takes a pledge is [also] bound re and is bound to restore 
the thing. [But] since a pledge is given for the benefit of both parties, that 
the money may more readily be entrusted to the debtor and be lent with 
more safety by the creditor, it is enough if the pledgee exercises the 
greatest care in safeguarding it. If he shows that but loses the pledge by 
accident he may be free of liability, nor will he be barred from suing for 
his loan.26  

 

Thus, the pledgee was liable only for loss of, or damage to, the goods caused 

by his fault, mirroring the position in Roman law.27 Whether this represented the 

true position in English law is doubtful. One must be wary of treating Bracton as 

a reliable guide to the practice of the royal courts of the period.28 Indeed, 

Bracton was heavily influenced by civilian doctrine and the doctrine expounded 

in his treatise has been described as that ‘of the author rather than of the 

judges’.29  

 

                                                           
25 Edward Coke, The First Part of the Institutes of the Lawes of England 
(London 1628) 205.  
26 Samuel Thorne (ed), Bracton On the Laws and Customs of England (Harvard 
University Press 1968).   
27 Thomas Sandars (ed), The Institutes of Justinian (Longmans 1948) Inst 
3.14.4.  
28 John Barton, ‘The Mystery of Bracton’ (1994) 14 Journal of Legal History 1; 
Paul Brand, ‘The Age of Bracton’ in John Hudson (ed), The History of English 
Law: Centenary Essays on Pollock and Maitland (Oxford University Press 
1996).  
29 Barton ibid 5.  
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Edward Coke stated the position to be that the pledgee was only obliged to 

‘keep the goods as his own’: ‘And if A doe pledge or Guage goods unto B in this 

case B shall not answer for them, if they be purloined, for he had some property 

in them, and not a custody onely’.30 This view was based on Southcote’s 

Case,31 a decision of the King’s Bench in 1601, in which a distinction had been 

drawn between situations where the bailee undertook only to ‘keep the goods 

as his own’ and those where he undertook their safe-keeping.32 In the first 

situation, the bailee would not be liable if the goods were stolen, but in the 

second situation he would. Significantly for present purposes,33 the judgment 

rationalised the pawn as a situation where the bailee (that is, the pawnbroker) 

merely undertook to keep the goods as his own and so would not be liable if 

they were stolen. The reason for this was said to be that the pawnbroker had a 

property in the goods as opposed to mere custody of them.34 However, the 

phrase ‘keep the goods as his own’ was ambiguous. On the one hand, it might 

be interpreted to mean that the pledgee should take the same care of the goods 

as he would of his own, implying a standard of reasonable or ‘ordinary’ care; on 

the other hand, since one enjoyed freedom of disposition in relation to one’s 

own property, including the right of disposition and destruction, no such duty of 

care was owed. However, the judgment made no attempt to distinguish the 

situation where the theft had occurred as a result of the pledgee’s failure to take 

reasonable or ordinary care from that where it had not. The statement that the 

pledgee of goods merely undertook to ‘keep them as his own’ and would not be 

liable on their theft implied that the question of reasonable or ordinary care was 

irrelevant. Thus, the second interpretation appeared the correct one. 

 

                                                           
30 Coke (n 25) 160–61.  
31 (1601) 4 Co Rep 83b, 76 ER 1061. The case is also reported by Croke as 
Southcot v Bennet : Cro Eliz 815, 78 ER 1041. See also the yearbook case of 
1355, where it was decided that where the pawned goods had been put among 
the pledgor’s own goods before the theft, he was not liable: (1355) 29 Lib Ass f 
163, pl 28.  
32 In reality, an undertaking to keep the goods safe was implied, putting the 
onus on the bailee to exclude liability by an express statement that he 
undertook to keep the goods only ‘as his own’: Southcote’s Case (1601) 4 Co 
Rep 83b, 84a; 76 ER 1061, 1062. 
33 Although the case itself did not involve a pawn.  
34 Southcote’s Case (1601) 4 Co Rep 83b, 84a; 76 ER 1061, 1062.  
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Two years after Southcote’s Case, the first legislative intervention occurred in 

the pawnbroking arena. The 1603 Act against Brokers35 was not, however, 

concerned with the respective rights and obligations of pledgor and pledgee in 

relation to the goods; rather, it was an attempt to deal with the apparently 

widespread problem of the pawning of stolen goods. The preamble to the Act 

reveals much about contemporary pawnbroking practices and parliamentary 

attitudes thereto. It drew a distinction between a respectable and upright class 

of people, who for centuries had been admitted to the freedom of the City of 

London to act as brokers,36 and who never engaged in the buying and selling of 

‘Garments household Stuffe, or to take pawnes and Bills of sale of Garments 

and Apparrell, and all things that come to hand for Money, laid out and lent 

upon Usurie, or to keepe open Shoppes and to make open Shewes, and open 

Trade,’ and a new breed of ‘counterfeit’ or ‘upstart’ brokers who engaged in this 

type of business. There was concern about the rapid growth of this class of 

broker which were said, in living memory at least, to have existed only in very 

small numbers. That many were leaving what were seen as useful manual 

occupations to take up this ‘more idle and easier kinde of Trade of living’ was 

viewed as problematic. Moreover, the upstart brokers were described in the 

preamble as: 

 

[T]he verie meanes to uphold maintaine and embolden all kind of lewde 
and bad psons to robbe and steale, and unlawfullie to get and come by 
true Mens Goods knowinge and finding that no sooner the same Goods 
can be stolen or unlawfullie come by, but that they shall and may 
presentlie utter vent sell and pawne the same to such kind of new upstart 
Brokers for readie Money. 

 

Therefore, the Act provided that no ‘Sale, Exchange, Pawn or Mortgage’ of any 

stolen goods would ‘work or make any Change or Alteration of the Property or 

Interest’ of the owner. The owner of stolen goods could require any broker to 

disclose whether any such goods had come into his possession and, if so, the 

                                                           
35 1 Jac I c 21.  
36 Who undertook to ‘use and demeane themselves uprightlie and faithfullie 
betweene Merchant Englishe and Merchant Strangers and Tradesmen, in the 
contrivinge makinge and concluding Bargaines and Contracts to be made 
betweene them concerning their Wares and Merchandizes to be bought and 
solde and contracted for within the Citie of London, and Moneys to be taken up 
by Exchange betweene such Merchant and Merchants and Tradesmen’. 
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broker was to allow inspection of the goods (if still in his possession), explain 

how he had come by the goods, and disclose the identity of any third party to 

whom they had been sold or delivered. The pawning by silk-winders or doublers 

of silk delivered to them by silk-throwers to be wound or doubled was obviously 

a particular problem, as legislation was enacted to deal with this problem in 

1662.37  

 

2. PAWNBROKING: 1700–1854 

 

(a) The Legal Conceptualization of the Pawn 

The nature of the pawn or pledge was reconsidered in 1703 in Coggs v Bernard,38 

in which Holt CJ attempted the first systematic rationalisation of the English law of 

bailment.39 Characterising the pawn as a class of bailment ‘when goods or 

chattels are delivered to another as a pawn, to be a security for money 

borrowed of him by the bailor’,40 Holt CJ described the pledgee as having a 

special property in the goods ‘for the pawn is a securing to the pawnee, that he 

shall be repaid his debt, and to compel the pawnor to pay him’.41 The general 

property, however, remained in the pledgor throughout. On the question of the 

pledgee’s obligations in respect of the goods in his possession, Holt CJ cited 

Bracton with approval, elaborating that:   

 

If the pawn be such as it will be the worse for using, the pawnee cannot 
use it,  as cloaths, etc but if it be such as will never be the worse, as if 
jewels for the purpose were pawn’d to a  lady, she might use them. But 
then she must do it  at her peril, for whereas, if she keeps them lock’d up 
in her cabinet, if her cabinet should be broke open, and the jewels taken 
from thence, she would be excused; if she wears them abroad, and is 
there robb’d of them, she will be answerable. And the reason is, because 
the pawn is in the nature of a deposit, and as such is not liable to be 
used 2 But if the pawn be of such a nature, as the pawnee is at any 
charge about the thing pawn’d, to maintain it, as a horse, cow, etc then 

                                                           
37 An Act for Regulating the Trade of Silk-Throwing, (1662) 14 Car 2 c 15.  
38 (1703) 2 Ld Raym 909, 92 ER 107 (also reported in 2 Salk 735, 91 ER 613).  
39 For a comprehensive analysis of the decision, see David Ibbetson, ‘Coggs v 
Barnard (1703)’ in Charles Mitchell and Paul Mitchell (eds) Landmark Cases in 
the Law of Contract (Hart 2008).  
40 (1703) 2 Ld Raym 909, 913; 92 ER 107, 109. 
41 ibid 916; 112. 
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the pawnee may use the horse in a reasonable manner, or milk the cow, 
etc in recompense for the meat’.42 

 

This position was presented as consistent with both the yearbook case of 

135543 and Southcote’s Case, although the underlying rationale was stated to 

be that the ‘law requires nothing extraordinary of the pawnee, but only that he 

shall use the ordinary care for restoring the goods’ and not, as was said in 

Southcote’s Case, the fact of pawnee’s special property in the pawn.44 In reality, 

Holt CJ’s position was plainly at odds with both Southcote’s Case and the 

yearbook case, an inconsistency that was later acknowledged by Sir William 

Jones who referred approvingly to Coggs v Bernard on this point.45 

Nonetheless, Jones attempted to reconcile the authorities by rationalising the 

yearbook case as one concerning a robbery or a taking with force, in other 

words, a situation in which the loss of the goods could not be attributed to fault 

on the pledgee’s part, as opposed to a theft or a taking by stealth, which could 

be attributed to such fault.46 

 

The way in which the pawn was conceptualised also had ramifications for the 

question of the right to redeem the pawn. In Ratcliff v Davis,47 where it had first 

been suggested that the pledgee had a special property while the pledgor 

retained the general property, the question arose whether the pledgee’s death 

would bar redemption by the pledgor where no time for redemption had been 

agreed. It was held that, in this circumstance, the pledgor could redeem during 

his life, even against the pledgee’s executors. Fleming CJ stressed: ‘Without all 

question, the general property remains in him which pawned the goods, and he 

is not to lose this his property by the death of the other, but that he may well 

redeem the same’.48  

  

                                                           
42 ibid. 
43 (n 31). 
44 (n 31). 
45 William Jones, An Essay on the Law of Bailments (Boston 1796) 105–15. 
46 ibid 110-11.  
47 (n 23). 
48 1 Bulstr 29, 31; 80 ER 733, 735.  
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The death of the pledgor, however, extinguished the right of redemption.49 

Where, in contrast, a fixed time for redemption had been agreed, neither party’s 

death would affect the right to redeem.50 A wrongful refusal to permit redemption 

extinguished the pledgee’s special property and exposed him to greater potential 

liability. If, after such a refusal, the goods were lost, he would be liable regardless 

of the care he had taken, because his detention of the goods after tender of the 

money rendered him a wrongdoer.51  

 

 (b) Statutory Regulation of Pawnbroking 

 

(i) Pawnbrokers’ Petition of 1744 

At the beginning of the period of inquiry, pawnbroking transactions, like all other 

loans, were subject to the usury laws. The petition brought by the pawnbrokers of 

London and Westminster in February 1744 for the introduction of a bill for the 

regulation of pawnbroking attributed the popular perception of pawnbrokers as 

‘extortioners’ to a failure to appreciate the true costs of carrying on the business of 

pawnbroking. 52 Such a business could be carried on at a lower at a lower rate of 

interest only if 

a certain Time was settled and limited for the Redemption of Pledges, 
and the petitioners not obliged to keep great and perishing Stocks by 
them; in which Case they could afford, and would supply, the honest and 
industrious Poor at a cheaper Rate than they at present do.53  

 

The evidence of those pawnbrokers called to appear in support of the petition 

reveals much about both the customers and practices of pawnbrokers. Those who 

had resort to the pawnbroker were said to fall into four categories, at least in 

                                                           
49 The only reason given in Bulstrode’s report for this was the practical one 
offered by Croke J that to permit redemption after the pledgor’s death would be 
‘a very mischievous case, to compel [the pledgee] to keep the goods thus 
pawned, for such an infinite time, when as he hath paid sufficiently for them.’ 
Yelverton’s report (Yelv 178, 80 ER 118) simply states, ‘for it is a condition 
personal, and being generally pawned extends only to the person who pawn’d 
it’, which appears to be a conclusion rather than a reason.  
50 1 Bulstr 29, 30; 80 ER 733, 734. 
51 Coggs v Bernard (1703) 2 Ld Raym 909, 917; 92 ER 107, 112. 
52 Journals of the House of Commons, from June the 25th, 1741, in the Fifteenth 
Year of the Reign of King George the Second, to September the 19th, 1745, in 
the Nineteenth Year of the Reign of King George the Second, 1 February 1744, 
732. 
53 ibid. 
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London and Westminster. Firstly, 

the very poor sort of people, such as persons who cry Fish, Fruit, or other 
wares, about the streets, and other people who may be reckoned in the 
lowest Class of Life, who not having any personal Credit, are obliged to 
have recourse to the Pawnbrokers, and by the Money borrowed from them, 
are enabled to purchase the several Commodities they deal in. 

 

Secondly, 

the middling Sort of Tradesmen, who, from the Nature of their respective 
Businesses, are under a necessity to employ a great Number of 
Journeymen; these People, by the Money borrowed of the pawnbrokers, 
are enabled to pay their Journeymen’s Wages, support their credit, and 
maintain their Families, which he conceived they could not do, were there 
no such Business; by reason of the great Credit they are obliged to give 
their Customers. 

 

Thirdly, the ‘Journeymen, who, having nothing but their Wages to depend on, 

must perish when sick, or out of Employment, if there were no such Profession’. 

And fourthly, ‘Artificers and handycraftsmen, who, by the Money borrowed of the 

Pawnbrokers, were enabled to buy materials to carry on their Businesses’.54 

 

Two of the pawnbrokers who gave evidence, Richard Grainger and James 

Wilson, took in around seventy pledges a day, the vast majority of which were on 

very small loans. Four-fifths of the pledges Wilson took in were for less than 10 

shillings, and the average amount Grainger lent on pledge was apparently 3 

shillings. Wilson acknowledged that he charged more than the legal rate of 

interest on these small pledges,55 but insisted that this was the only way that a 

pawnbroker could break even given the fixed costs involved in lending by way of 

pawn:  

And though the Profits on these small Pledges appear exorbitant, yet it 
would be impossible to live upon Pledges of that Value only, since the 
Profit will not  answer the Charge of transacting the Business: For upon 
every Pledge taken in, he is obliged to make an Entry of the Sum lent, and 
the Person to whom, and the Nature of the Pledge, in a day-book; that the 
likewise ticketed or billed every such Parcel; and the same was then to be 
folded up, and disposed of in the  proper Place in the Warehouse for its 

                                                           
54 Journals of the House of Commons, from October the 17th, 1745, in the 
Nineteenth Year of the Reign of King George the Second, to November the 
22nd, 1750, in the Twenty-fourth Year of the Reign of King George the Second, 
31 January 1745, 46. 
55 For each shilling lent he charged a half-penny per calendar month, which 
equated to an annual rate of interest of 50 per cent.   
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particular Sortment; that upon its being re-demanded, it was fetched out of 
the Warehouse, which is usually up Two Pair of  Stairs, and delivered at a 
Minute’s Warning; that the Entry in the Book, and the Bill, were both to be 
discharged, in order to balance the Account; that the Pledge must always 
be inspected as to the value, when taken in; and if the Pledger is a 
Stranger, great Trouble and Caution is required in being satisfied as to 
Property: That this engrosses his whole Time and Attention, so that he 
cannot follow any other Business for his Livelihood.56 

 

It was insisted that pawnbrokers’ profits were no greater than those made by other 

‘middling’ tradesmen: between about 16 and 17 per cent of their whole capital, out 

of which they had to pay rent, wages, and all other expenses of the business. 

Furthermore, pawnbrokers claimed to be subjected to all manner of vexatious 

legal suits, resulting in additional costs and substantial reputational damage. The 

Committee to which the petition had been referred unanimously resolved that a bill 

for the better regulating of pawnbrokers should be brought in.  

 

This development was the catalyst for a flurry of pamphleteering on the subject of 

pawnbroking. That pawnbrokers were not held in high public regard is evident 

from much of this literature. Pawnbrokers were described as ‘the chief agents of 

corruption 2 the wretches by whom all wickedness is encouraged’57 and  

a Sett of Men that never associate themselves with any other Tradesmen, 
but have Clubs and Meetings amongst themselves, in different Parts of the 
Town, at which Meetings, the only Topic of the Conversation turns upon 
their illicit Trade, how to invent new schemes to grind the Face of the Poor, 
and to prevent and avoid being punished by the Laws of the Land.58 

 

The business of pawnbroking was even described as the ‘Encourager of Vices, 

such as Drinking, Whoring, and Gaming’.59 The main complaint against 

pawnbrokers was the fact that they took usurious rates of interest while being 

unwilling to lend the pledgor more than two thirds of the value of the goods 

pledged.60 That pawnbrokers charged 30 per cent interest for small pledges was 

admitted by one pawnbroker writing in defence of the business of pawnbroking. 

But it was impossible, so he claimed, for pawnbrokers to do business at lawful 

                                                           
56 Journals of the House of Commons (n 54) 31 January 1745, 46.  
57 Gentlemens Magazine 15 (1745) 410.  
58 Anon, A Plain Answer to a Late Pamphlet intitled the Buisness of 
Pawnbroking Stated and Defended (London 1745) 4.  
59 ibid 26. 
60 And, where the goods were perishable, not more than a half their value: ibid 
25. 
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rates of interest because, in the typical case where there was no agreement as to 

the date for redemption, pawnbrokers were obliged to incur substantial costs 

warehousing the goods for an indefinite time.61 The critics of the pawnbroking 

trade attacked this argument on the ground that it was customary for pawnbrokers 

to display notices in their shops, stating that ‘All goods, Plate, Jewels, etc pledged 

here, if not redeemed in 15 Months from the time of pledging, will be sold without 

further Notice’, and that unredeemed goods were, in fact, commonly sold at the 

end of that period.62  

 

But there was undoubtedly some truth in pawnbrokers’ claims that their fixed costs 

were proportionately higher where small pledges were concerned. That this 

pattern of small-amount lending by way of pawn was not confined to London has 

been established by a study of pawnbroking in the 1770s in York, where the 

average loan was for 3s 9d and that the majority of loans were for 2s or less.63 

Furthermore, much of these small-amount pledges were redeemed within a very 

short period of time, which had the effect of increasing the fixed costs as a 

proportion of the overall cost of the credit.  

 

Other complaints made against pawnbrokers involved the making of misleading 

statements, verging on the fraudulent, as to their charging structure. For example, 

the pledgor would be informed that the charge would be 6d per month but he 

would not be told (until redeeming the pawn) that ‘month’ meant lunar month64 

rather than calendar month. Similarly, he might find himself charged for a full 

calendar month for any month in which the goods had been ‘in pledge’, even if 

only for a day or two. If the goods were pawned on the 28th of December and 

redeemed on the 2nd of March, a full four calendar months’ charges would be 

levied even though the goods had been pawned for just over two calendar 

                                                           
61 A Pawnbroker, An Apology for the Business of Pawnbroking (London 1744) 
15.  
62 A Plain Answer (n 58) 23–24.  
63 Alannah Tomkins, ‘Pawnbroking and Survival Strategies of the Urban Poor in 
1770s York’ in Steven King and Alannah Tomkins (eds), The Poor in England 
1700–1850: An Economy of Makeshifts (Manchester University Press 2003) 
180. See also Alannah Tomkins, The Experience of Urban Poverty, 1723–82 
(Manchester University Press 2006).  
64 That is, twenty-eight days.  
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months.65   

 

(ii)  The 1745 Bill on Pawnbroking 

A ‘Bill Intituled, An Act for the more effectually preventing the Receiving of Stolen 

Goods, by the Regulating of Pawnbrokers’ was introduced in April 1745. The Bill 

proposed a comprehensive system of regulation of pawnbrokers, including a 

compulsory licensing scheme, a requirement that pawnbrokers record the details 

of transactions in their books and, where more than 20s had been advanced by 

way of pledge, provide the pledgor with a signed note or memorandum. It also 

stipulated a fixed period for redemption of one year, after which the pawnbroker 

would be entitled to sell or otherwise dispose of the goods. To assist pledgors who 

lacked the ready cash to redeem the goods themselves, pawnbrokers could be 

required, on payment of at least one month’s interest or charges by the pledgor, to 

produce and show the goods to the pledgor or anyone one so authorised by the 

pledgor in writing, with a view to enabling the pledgor to dispose of the goods to 

the best advantage. Pawnbrokers would be permitted to levy charges on a sliding 

scale in respect of ‘Attendance, Labour, Charges of Warehouse-room, and 

Interest of the Money so lent’, which equated to more than the legal rate of 

interest. For loans not exceeding £10, that rate equated to 20 per cent.66 For loans 

between £10 and £30, and for loans between £30 and £50, the rates were 15 per 

cent67 and 10 per cent68 respectively.                                                                                                              

 

As far as goods allegedly pledged without the authority of the owner were 

concerned, the Bill proposed giving licensed pawnbrokers the right, before any 

proceedings could be instituted against him, to require the owner to appear before 

the magistrates and state on written oath that the goods had been pawned without 

his authority and enter into a recognizance to the Crown in the sum of £40 as 

security for his appearing and giving evidence in any criminal proceedings to be 

brought against the person who pawned the goods. Pawnbrokers were also to be 

empowered to detain and carry off to the magistrates any persons offering for 

                                                           
65 A Plain Answer (n 58) 18. 
66 ½ d for loans not exceeding 2s 6d; 1d for loans between 2s 6d and 5s; 1 ½ d 
for loans between 5s and 7s 6d; 2d for loans between 7s 6d and 10s and so on 
up to £10. 
67 3d per £ for loans between £10 and £30. 
68 2d per £ for loans between £30 and £50.  
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pawn goods they had reason to suspect were stolen.                                                                                      

 

(iii) The Pawnbrokers Act 1757 

This comprehensive first attempt at regulation never became law and it was not 

until 1757 that Parliament revisited the issue. The 1757 Act69 adopted (in several 

cases in modified form) many of the solutions proposed by 1745 Bill, but there 

were also some innovations as well as two very significant omissions. The Act 

imposed a penalty of 20s on those caught pawning goods without the authority of 

the owner70 and empowered pawnbrokers to detain and carry off to the 

magistrates any persons offering for pawn goods they had reason to suspect were 

stolen.71 The Act shielded the pawnbroker from liability for having done so in the 

event that the prospective pledgor turned out to be innocent.72 The unauthorised 

pawning of linen and clothing by people entrusted with such items for the 

purposes of their laundering and repair was obviously a particularly pernicious 

problem. The Act provided that any pawnbroker who knowingly took such items in 

pledge would, on conviction, be subject to a penalty of double the sum lent on 

such pledge.73 

 

As far as protection of the pledgor was concerned, pawnbrokers were required to 

enter the details of their transactions with customers in books kept for that 

purpose74 and, on request and payment of the relevant fee,75 provide the pledgor 

with a duplicate or copy of that entry (a ‘ticket’). Non-compliance with either of 

these requirements subjected the pawnbroker to a penalty of £5.76 Provision was 

also made for the situation where goods pawned were damaged through the 

neglect of the pawnbroker. In such circumstances the Act instructed the courts to 

deduct ‘a reasonable satisfaction’ from the principal, interest and allowance for 

warehouse room due to the pawnbroker.  

                                                           
69 30 Geo II c 24. 
70 S 3. 
71 S 7. 
72 ibid. 
73 S 6. 
74 S 4. These details were a description of the goods pledged, the sum 
advanced thereon, the date, and the name and address of the pledgor. 
75 ½ d where the goods were pledged for less than 20s; 1d on goods pawned 
for between 20s and £5; and 2d on goods pawned for any larger sum.  
76 S 4.  
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Pawnbrokers were granted their request of a fixed time-limit for redemption, the 

Act providing that pawnbrokers were entitled to sell or otherwise dispose of goods 

remaining unredeemed at the end of two years.77 But their other requests 

remained unsatisfied; the system of licensing proposed by the 1744 Bill was 

omitted from the 1757 Act, which also failed to confront the issue of charges and 

interest head-on. Instead, the Act provided that where, in the case of goods 

pawned for a sum not exceeding £10, the pledgor tendered ‘the principal money 

borrowed thereon, and all interest due for the same, together with such charges 

for the warehouse-room of the goods or chattels pawned, as shall be agreed on at 

the time of the pawning of the goods and chattels’ and the pawnbroker refused to 

deliver the goods, the magistrates could examine the pledgor on oath and make 

an order for the immediate delivery of the goods. A pawnbroker who failed to 

comply with such an order would be imprisoned until such time as he made 

satisfaction.78 The reference in the context of goods pawned for sums of not more 

than £10 to ‘such charges for the warehouse-room of the goods or chattels 

pawned, as shall be agreed on at the time of the pawning of the goods and 

chattels’ appeared to open the door for circumvention of the usury laws. While this 

development was, on the one hand, undoubtedly favourable from the perspective 

of the pawnbroking trade, on the other, it stopped short of providing the certainty 

and comfort of an express legislative statement that the usury laws did not apply 

to loans on pledge not exceeding £10.  

 

(iv) The Pawnbrokers Act 1784 

In 1784, pawnbrokers again petitioned Parliament, this time for the introduction of 

a bill to amend the law so as to enable them to carry on their business at a 

reasonable profit without exposing themselves to the charge of usury.79 They 

argued that the consequence of a failure to take pawnbroking transactions outside 

the scope of the usury laws would be an unwillingness to advance small sums on 

pledge, causing untold hardship to the poor with no other means of accessing 

                                                           
77 S 11.  
78 S 10.  
79 28 May 1784. 
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credit.80 An Act of the same year ensued,81 which permitted charges in excess of 

the legal rate of interest in respect of loans by way of pledge not exceeding £10. 

The Act regulated various other aspects of pawnbroking too but its provisions 

were expressly stated to have no application to persons who lent by way of pawn 

at the legal rate of interest ‘without taking any further or greater Profit for the Loan 

or Foreberance of such Money, lent, on any Pretence whatever’.82 Thus, lenders 

who remained within the usury laws were not subject to this additional layer of 

regulation.  

 

The Act introduced a sliding scale of permissible charges in respect of small loans 

by way of pawn not exceeding £10: half a penny per 2s 6d increment for every 

calendar month the pledge remained in pawn, up to a maximum of £10.83 As 

Cornish observed, if the full amount were borrowed for the full period this equated 

to an annual interest rate of 20 per cent, but the rate could be as high as 800 per 

cent where this was not the case.84 The Act provided that, from the date of its 

commencement, pawnbrokers were not required to permit redemption if less than 

the full amount of the charges authorised by s 1 was tendered.85 Pawnbrokers 

were also required to display the rates of charge authorized by the Act ‘in large 

legible Characters 2 and hang up the same in some conspicuous Part of the 

Shop’ in which they carried on business86 – an early, primitive form of disclosure 

regulation. 

 

In any case in which 2s or more was lent, the pledgor had to be provided with a 

duplicate (a ‘ticket’) of the entry in their books recording the details of the 

                                                           
80 See eg A Pawnbroker, The present situation of pawnbroking considered with 
some observations for the intervention of the legislature in their favour humbly 
submitted to the public (London, 1780).  
81 24 Geo III c 42.  
82 S 9.  
83 S 1. This charge encompassed both interest and warehousing costs. 
84 This would be the equivalent annual interest rate on a loan of 3d for a week: 
see William Cornish and Geoffrey Clark, Law and Society in England 1750–
1950 (Sweet and Maxwell 1989) 303.  
85 S 1. 
86 S 10.  
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transaction. Furthermore, having paid the relevant fee for the ticket,87 the pledgor 

was expressly required to ‘receive and take’ such ticket, which had to be produced 

before the goods could be redeemed.88 The Act made provision for the situation 

where the ticket was lost, destroyed or stolen. A person seeking to redeem the 

goods without producing the ticket was required to prove ownership of the 

pledged goods to the satisfaction of a local magistrate and make an affidavit of the 

particular circumstance attending the case. This procedure having been followed, 

the pawnbroker was then required to permit redemption by such a person.89    

 

The Act provided some protection for the pawnbroker in situations where more 

than one person claimed to be the owner of the pledged goods. In such a 

situation, where the charges permitted by the Act had been tendered and the 

ticket provided by the person seeking to redeem the goods, the pawnbroker was 

required to deliver the goods to that person and was indemnified for so doing in 

the event that the person was not, in fact, the true owner.90 This protection would 

be lost if the true owner of the goods had previously given the pawnbroker notice 

not to deliver the goods to the person producing the ticket or that the pawned 

goods had been, or were suspected to have been, fraudulently or feloniously 

taken or obtained, proceeded to prove his ownership of the goods to the 

satisfaction of a local magistrate and made an Affidavit of the particular 

circumstances attending the case.91  

 

The settlement and determination of disputes relating to small loans by way of 

pledge of less than 40s was restricted to local magistrates 92 Where more than 

10s but less than £10 had been lent, the 1784 Act reduced the time fixed for 

redemption from two years to one year, but stipulated that after that period the 

goods were only to be sold by public auction.93 Furthermore, when goods pawned 

                                                           
87 Where the sum lent did not exceed 5 shillings, the ticket was to be provided 
free of charge. The fee was ½ d for loans of 5-10s; 1d for those of 10-20s; 2d 
for loans of between 20s and £5; and 4d for loans of more than £5.  
88 S 3. 
89 S 5. 
90 S 4. 
91 ibid.  
92 S 2, which expressly removed the jurisdiction of the superior courts in such 
cases.  
93 S 6.  
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in respect of 10s or above were sold, the pawnbroker was required to record the 

details of the sale in his books, including the date of the sale, the amount for which 

the goods were sold and the name and address of the auctioneer.94 If the sale of 

the goods realised more than the principal advanced and the charges authorised 

under s 1 of the Act, that surplus (less the costs of the sale) was to be paid to the 

pledgor on demand.95 For these purposes, the pledger was entitled, on paying a 

fee of a penny, to inspect the pawnbroker’s books.96 A failure to record the details 

of the sale, recording the proceeds of sale at less than their true amount, refusal 

to allow inspection of the books, sale of the goods other than in accordance with 

the requirements of the Act, and refusal to pay over the surplus upon demand 

would all render the pawnbroker liable to forfeit to the pledgor treble the sum 

lent.97 Finally, those engaged in pawnbroking transactions were required to 

display a sign over their shop doors ‘in large legible Characters’ including the 

name of the person or persons carrying on the business of a pawnbroker at that 

address and the word ‘pawnbroker’ or ‘pawnbrokers’.98 This requirement could be 

policed by the common informer, who would be entitled to half of the £10 penalty 

imposed for non-compliance.99 

 

Although the usury laws continued to apply to loans by way of pledge of more 

than £10, this concession to the interests of the pawnbroking industry was 

significant especially when one considers that the majority of pawns were for small 

sums. The legislation was commonly presented as motivated solely by a concern 

to ensure continued access to credit for the poor. Lord Cottenham LC’s comments 

just six years before the repeal of the usury laws are typical: 

Before the Pawnbrokers Act, nobody could take more than five per cent; 
that was the limit which was always imposed upon loans. But it was found 
that it was very inconvenient and injurious to poor people; and, therefore, 
not for the benefit of the pawnbroker, but for the benefit of poor persons 
who had very little credit in the way of money to assist themselves with, the 
law was relaxed, and certain provisions introduced for their protection; and 
it was for their benefit that the rate of interest was settled.100 
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100 Fitch v Rochfort (1849) 1 H & Tw 255, 262; 47 ER 1406, 1409.  
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Undoubtedly though, a large measure of self-interest was present on the part of 

the pawnbroking industry too; whether pawnbrokers would really have been 

forced to discontinue the lending of small amounts by way of pledge had such 

loans not been taken outside the scope of the usury laws must remain a matter of 

speculation. The considerable benefits accruing to the industry from the relaxation 

were recognised by an Act of 1785,101 which exacted a price for the privileged 

position the industry now enjoyed. Whereas a notable omission from the 1784 Act 

was the introduction of a system of licensing as proposed in the Bill of 1745, the 

1785 Act introduced a licensing requirement for all persons lending money upon 

pawn at more than 5 per cent interest per annum.102 But this licensing requirement 

was nothing more than a revenue-raising device: provided the relevant fee was 

paid, the licence could not be refused, there being no requirement (unlike the 

proposed licensing requirement in the 1745 Bill) that the licensee be a fit and 

proper person to carry on such a business. In Parliamentary debate, William Pitt 

the Younger, the Chancellor of the Exchequer of the day, had sought to justify the 

imposition of the new tax by reference to the fact that pawnbrokers were ‘in 

general a set of persons who lived on the necessities of the poor.’103 Pawnbrokers 

who lent at a rate of more than 5 per cent were charged an annual licence fee or 

stamp duty of £10 if they carried on their business in London, those elsewhere 

paying £5.104 Those entering into such transactions without a licence were subject 

to a penalty of £50.  

 

(v) Legislative Developments: 1786–1800 

The 1784 Act, which was to lapse at the end of two years, was followed in swift 

succession by Pawnbrokers Acts of 1787,105 1789,106 1791,107 1793108 and 

                                                           
101 25 Geo III c 48. 
102 Ss 4, 5 and 6.  
103 Parliamentary Debates, 9 May 1785.  
104 S 1. The licence fee was increased in 1815 to £15 for London pawnbrokers 
and £7 10s for those elsewhere by An Act for Repealing the Stamp duties on 
Deeds, Law Proceedings, and other written or printed Instruments, and the 
Duties on Fire Insurances, and on Legacies and Successions to Personal 
Estate upon Intestacies, now payable in Great Britain; and for granting other 
Duties in lieu thereof: (1815) 55 Geo 3 c 184.  
105 27 Geo 3 c 37. 
106 29 Geo 3 c 57. 
107 31 Geo 3 c 52. 
108 33 Geo 3 c 53. 
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1796.109 These Acts were largely a restatement of the 1784 Act.110 The 1787 Act 

attempted to rectify the problem of the 1784 Act permitting very high rates of 

charges where less than the full 2s 6d increment was advanced, or the money 

was lent for less than whole calendar months. The later Act provided that where 

an ‘intermediate’ sum was lent, a ceiling of 4d per 20s lent per calendar month 

applied, which equated to an annual interest rate of 20 per cent.111 It also provided 

that a party redeeming goods within the first seven days after the end of a 

calendar month could not be charged in respect of those seven days or part 

thereof. Similarly, where the goods were redeemed within the first fourteen days 

after the end of a calendar month, charges could only be levied in respect of the 

additional fourteen days as opposed to the whole additional calendar month. 

Charges in respect of the entire calendar month were payable, however, where 

the goods were redeemed beyond that time.112 The 1789 Act reduced the 

permissible rate of charges on loans between £2 and £10 to 15 per cent.113  

 

Other innovations of the 1787 Act include the imposition of penalties in respect of  

the unlawful pawning of goods114 and the counterfeiting, forging or altering of 

memoranda or notes;115 a requirement that the pawnbroker deliver a copy of the 

note or memorandum at the request of the pledgor where the memorandum or 

note had been lost, mislaid or stolen;116 the bestowal on the pledgor of a right to 

give the pawnbroker notice in writing not to sell the goods at the end of the one- 

year period, in which case the pawnbroker was required to wait a further three 

months before selling the goods;117 and prohibitions on the pawnbroker 

purchasing the goods in his custody except at public auction and taking any goods 

                                                           
109 36 Geo 3 c 87. 
110 The 1787 Act , which deviated from the 1784 Act only in minor respects, was 
to remain in force for two years. A further Act of 1789, again a substantial 
restatement of the existing legislation, was continued by Acts of 1791 and 1793. 
These were followed by an Act of 1796, which was to remain in force for four 
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111 S 2. 
112 S 3.  
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between £2 2s and £10.  
114 S 5. The penalty was a forfeit of 20s as well as the value of the goods 
unlawfully pawned. 
115 S 6. 
116 S 11. 
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in pledge from a person appearing to be under the age of twelve or intoxicated.118 

Magistrates were also given powers to issue a warrant to search the pawnbroker’s 

premises if satisfied that there was just cause to suspect that the pawnbroker had 

taken in pledge goods unlawfully obtained or taken from the owner.119 If such 

goods were found on the premises, the pawnbroker was to restore them to the 

owner.120 A pawnbroker who refused, on tender by the pledgor of the charges 

permitted under the Act, to deliver the goods or make satisfaction for the goods to 

the pledgor could be imprisoned until he made such satisfaction.121 Where the 

goods had been sold before the period for redemption or damaged through the 

fault of the pawnbroker, the pawnbroker was required to make a reasonable 

satisfaction to the pledgor on pain of a penalty of £10.122 Pawnbrokers could be 

required by the magistrates to produce their books and duplicates and were liable 

to a penalty of £10 if they refused to do so. Informers were also given a general 

right to bring prosecutions for infringements of the Act and would receive £2 and 

10s of any penalty imposed, the remainder going to the use of the poor.123 The 

1796 Act subsequently introduced a requirement that the pawnbroker, upon 

redemption of the goods, write the amount of the charges taken on every ticket 

and keep such ticket in his custody for a period of a year.124  

 

(vi) The Pawnbrokers Act 1800 

Finally, in 1800, legislation intended to have permanent effect was enacted and 

remained in force until it was replaced by an Act of 1872.125 Once again, this was 

substantially a restatement of the previous legislation, but it did contain a few 

innovations. Significantly, the 1800 Act further encouraged the bringing of 

prosecutions by common informers by providing that they were to receive half of 

any penalty on a successful prosecution.126 Borrowers had literally ended up 

being ‘short-changed’ by pawnbrokers because farthing pieces were in very short 
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supply.127 The Act sought to remedy this problem by requiring pawnbrokers to 

give farthings in change, where a half penny had been tendered by the pledgor. If 

the pawnbroker was unable to give a farthing in change, he was to abate the 

farthing from the total sum to be received by him from the pledgor.128 The Act also 

introduced some new requirements in respect of the sale of certain items by way 

of auction after the period for redemption had elapsed. The previous legislation 

had required that the goods  be put on public display and that an advertisement 

giving notice of the auction sale stating the name or names of the pawnbroker or 

pawnbrokers with whom the goods had been in pledge be inserted in a public 

newspaper at least two days before the sale. The 1800 Act required the 

advertisement to contain, in addition, the address of the pawnbroker and the 

month in which the goods had been received in pawn.129 It also contained highly 

prescriptive requirements in respect of ‘Pictures, Prints, Books, Bronzes, Statutes, 

Busts, Carvings in Ivory and Marble, Cameos, Intaglios, Musical, Mathematical, 

and Philosophical Instruments and China’ which had been pawned and were to be 

sold at auction under the Act. Such goods were required to be 

sold by themselves, and without other Goods being sold at such Sale, four 
Times only in very Year (that is to say,) on the first Monday in the Months 
of January, April, July, and October, in every Year, and on the following 
Day and Days, if the Sale shall exceed one Day, and at no other Time.130 

 

Hardaker, writing in 1892, summed up the pawnbroking industry’s view of this 

highly prescriptive and prolix piece of legislation: 

The regulations were as stringent and drastic as they could well be made, 
the Act itself being crowded with pains, penalties, and pitfalls, that one is 
lost in amazement that so numerous a body of intelligent Tradesmen, 
could, for nearly three-quarters of a century, endure its intolerable 
thraldom. The Act consisted of thirty-six sections, but some of them were of 
so diffuse a nature that a few of them would occupy nearly as much space 
in print as the whole of the present Act itself.131 

 

Looked at from the perspective of the poor pledgors whom the Act was intended 

to protect, the chances of such persons being able to make any sense of its long-
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winded and complex provisions were, in reality, slim.132 In fact literacy rates in 

England remained as low as 50 per cent between 1750 and 1840.133  

 

In the course of the nineteenth century, the common informer became the scourge 

of the pawnbroking industry.134 A number of these characters employed people to 

enter into pawnbroking transactions with a view to entrapping pawnbrokers. Since 

pawnbrokers could be prosecuted for the slightest technical breaches of the Act, 

such as failing to include the letters ‘H.K’ or ‘L’ to signify ‘housekeeper’ or ‘lodger’ 

respectively as they were required to do when recording the pledgor’s name and 

address, this was not difficult. A particular problem was that the percentage per 

calendar month system of calculating charges where ‘intermediate’ sums (less 

than full 2s 6d increments) had been lent often produced fractional sums which, 

according to pawnbrokers, proved hard to deal with in large pawnbroking 

businesses. As Lobban has pointed out, with this complex system of calculating 

charges by fractions and half months, even magistrates themselves had great 

difficulty determining whether a pawnbroker had in fact overcharged.135 According 

to Hardaker, this section of the Act136 was the informer’s favourite and ‘led to more 

penalties being inflicted, and constant harassing of Members of the Trade than all 

the other sections of the Act’.137 A number of informers in fact made handsome 

livings solely out of bringing informations against pawnbrokers. Some 

pawnbrokers appear to have submitted to informers’ demands for annual 

payments in return for an undertaking that no informations would be laid against 

them. However, in 1841 the Birmingham Association of Pawnbrokers decided that 

                                                           
132 See, for example, the comments of Francis Turner, the author of the main 
treatise on pawnbroking, in his evidence to the Select Committee on 
Pawnbrokers: Report from the Select Committee on Pawnbrokers; together with 
the proceedings of the committee, minutes of evidence, and appendix (1870) q 
2938.  
133 See David Mitch, The Rise of Popular Literacy in Victorian England: The 
Influence of Private Choice and Public Policy (University of Pennsylvania Press 
1992) 1. Mitch uses the term literacy to signify the ability to sign one’s name in 
the marriage register. 
134 For detail, see Hardaker (n 2) chapter 11.  
135 Michael Lobban, ‘Commercial Law’ in William Cornish, Stuart Anderson, 
Raymond Cocks, Michael Lobban, Patrick Polden and Keith Smith (eds), The 
Oxford History of the Laws of England, vol XII, 1820–1914: Private Law (Oxford 
University Press 2010) 851. 
136 S 3. 
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enough was enough and passed a resolution refusing to consider the proposal of 

one notorious informer, O’Callaghan, that he would refrain from laying 

informations against them for a year for a ‘bonus’ of £20. In an attempt to deal with 

the problem of the abusive practices of some informers, London magistrates were 

first given a discretionary power to withhold payment of any part of the penalty to 

the informer in 1839.138 This was subsequently extended to other parts of the 

country and, finally, to the whole country in 1859.139  

                                                                                                                                                                                                                                              

Despite the introduction of licensing in 1785, many continued to advance money 

by way of pawn at more than the legal rate of interest without holding a licence. 

These so-called ‘dolly-shops’ attempted to evade the legislation by purporting to 

‘purchase’ goods, typically clothes,  from the customer on the understanding that 

they could be ‘repurchased’ at a later date on payment of a profit. 

  

The pawnbroking industry had begun to actively lobby for reform in the 1840s. On 

the one hand, it wished to be liberated from the tyranny of the petty prolixity of the 

1800 Act and the shadow of the common informer; on the other, it was keen to 

see measures introduced to suppress the activities of the illicit unlicensed dolly-

shops, which were tarnishing the industry’s reputation. In 1842, a committee of 

pawnbrokers applied to the then Home Secretary, Lord Russell, to receive a 

deputation on the subject of an amendment of the pawnbroking legislation but this 

was dismissed out of hand.140 It was the introduction, in April 1844, of a private 

member’s Bill into the House of Commons ‘To provide for the establishment and 

regulation of Charitable Pawn Societies’ – a clear threat to pawnbroking as a 

private enterprise – which really caused the pawnbroking industry to marshal its 

forces. In the face of vehement industry opposition, the Bill was subsequently 

withdrawn on the request of the President of the Board of Trade on the ground 

that pawnbroking was a matter of such importance that it demanded the attention 

of the government. The Liverpool Association of pawnbrokers had taken the lead 

in 1844 in preparing a draft pawnbroking bill which it proposed to present to 

Parliament. However, progress was stalled by infighting between the various 

regional associations, and it was not until 1856, two years after the repeal of the 
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usury laws, that the subject of pawnbroking found itself back on the parliamentary 

agenda. 

 

3. PAWNBROKING AFTER THE REPEAL OF THE USURY LAWS 

 

Whereas pawnbrokers had previously occupied a position of privilege in being 

exempt from the 5 per cent statutory limit (at least as far as loans of less than £10 

were concerned),141 after the repeal of the usury laws they were the only lenders 

subject to statutory limits on the charges they could levy and the most highly 

regulated of all lenders. The repeal had clearly offered an opportunity to put 

pawnbroking on a level playing field with other types of lending. However, the 

strong focus in the Committee Reports and parliamentary debates on the interests 

of the commercial community and the landed class,142 coupled with the fact that 

pawnbroking transactions of less than £10 were governed by a separate regime, 

meant that pawnbroking was left out of the equation altogether.  

 

An Act of 1856 was passed with a view to addressing the problem of illicit ‘dolly-

shops’143 but the pawnbroking industry continued to press for reform. In March 

1860, it succeeded in getting a bill for the amendment of the pawnbroking 

legislation introduced into the House of Commons. The Bill, which passed into law 

without difficulty,144 was unambitious; it was restricted to enabling pawnbrokers to 

charge a ½d fee for issuing the requisite ticket in cases of loans by way of pawn 

for less than 5s.145 But that did not mean that the industry had given up its more 

                                                           
141 From 1839, the usury laws no longer applied to any loans of over £10, 
including loans by way of pawn, except those secured against land.  
142 See ch 2. 
143 19 & 20 Vict c 27 s 1 provided that ‘every Person who shall keep a House, 
Shop, or other Place for the Purchase or Sale of Goods or Chattels or for taking 
in Goods or Chattels, by way of Security for Money advanced thereon, and shall 
purchase or receive or take in any Goods or Chattels, and pay or advance or 
lend thereon any Sum of Money not exceeding ten Pounds, with or under any 
Agreement or Understanding, express or implied, or which from Nature or 
Character of the Dealing may reasonably be inferred, that such Goods or 
Chattels may be afterwards redeemed or re-purchased on any Terms 
whatever’, were deemed to be persons exercising the trade and business of a 
pawnbroker.  
144 (1860) 23 and 24 Vict c 21. 
145 They had previously been required to provide this gratuitously where the 
advance was for less than 5s. 
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ambitious hopes for reform.  

 

Around the same time, pawnbroking was the subject of a Royal Commission in 

Ireland.  Dr William Hancock, who had been appointed by the Irish Government to 

inquire into the subject, reported two years later in 1868. He concluded that: 

The English scale of interest for loans of small amounts is too low; and I 
cannot, therefore, recommend that it should be introduced into Ireland, lest 
it should lead  to the same disregard of the law as has been produced in 
England. I recommend that the attempt to restrict charges on the poor be 
abandoned, and the exception contained in the 4th section of Statute 17 
and 18 Vic., cap. 90, be repealed; and that thus the abolition of the usury 
laws be made complete.146 

 

The pawnbroking industry seized upon the Irish report as supporting its ambitions 

for deregulation and approached Dr Hancock for his advice in relation to their 

preparation of a draft bill for the amendment of the pawnbroking legislation.  The 

bill, which it was proposed would shortly be presented to Parliament, had just 

been finalised when, in March 1869, a ‘Habitual Criminals Bill’ containing three 

clauses directly relevant to pawnbrokers was introduced into the House of Lords. 

The industry, outraged at being dealt with in a bill intended for ‘habitual criminals’, 

urged its members to put on a united front against this perceived attack. After 

persistent lobbying and petitioning of Parliament, the offending clauses were 

struck out of the Bill at Committee stage. The Bill, having already been presented 

to the Home Secretary, Henry Bruce, who indicated that he would not oppose it 

provided it was referred to a Select Committee, was introduced into Parliament in 

March the following year.    

 

(a) The Select Committee on Pawnbroking 

The Select Committee was appointed in May 1870 and reported in August 1871, 

although the evidence given to it was published in two reports of 1870 and 1872. 

The Committee’s remit was to ‘inquire into the state of the law affecting the 

Pawnbroking Trades, with a view to its Consolidation and Amendment’. It noted 

that the current legislation was designed to effect five objectives: 

1st. To fix a scale of charges for transacting the business of advancing 
money on goods in amounts not exceeding 10l. 

  2nd. To fix the conditions for redeeming the pledge. 

                                                           
146 Report of the Commissioner Appointed to Inquire into the Laws of 
Pawnbroking in Ireland (1868) 7. 



168 

 

3rd. To prevent the pawnbroker defrauding the pawner out of his pledge by 
not accounting for the goods or their value. 

 4th. To protect the public against the pawning of property, either stolen or 
 illegally made away with by the pawner. 
 5th. To levy a license duty on the business of pawnbroking.147 
 
 
Given the recent repeal of the usury laws and the dominant laissez faire thinking 

of the time, one might have expected to see a strong push towards the 

deregulation of pawnbroking. Such deregulatory sentiments are certainly evident 

in the Report, the Committee observing that since the repeal of the usury laws  

It would then have been lawful for any one to have lent money on the 
pledge of goods upon such terms as the borrower and lender might settle 
between them, with as much freedom as the same persons might have 
bought or sold the goods, had not the Pawnbroking Acts remained 
unrepealed. It must, therefore, be presumed that they have been continued 
in force either because they are supposed to be of some peculiar benefit or 
convenience to the public, or because any inconveniences which may 
result from them have not been brought prominently under the notice of the 
Legislature.148 

 
Against this background, it is surprising that a complete deregulation of 

pawnbroking did not occur. Despite its insistence that any legislative intervention 

should be kept within the narrowest possible limits, the Committee went on to 

acknowledge, albeit with some apparent regret, that the ‘necessities as also the 

reckless and improvident habits of considerable numbers of people’, mandated 

the retention of statutory regulation of interest rates on small advances from 

pawnbrokers.149 Small advances, to which a statutory limit would continue to 

apply, were defined as those under £2. The Committee acknowledged that the £2 

limit was somewhat arbitrary, but the rationale was to reserve this form of 

protection for the poorest borrowers150 who, it was felt, would be least able to look 

after their interests in their dealings with pawnbrokers. The provisions of the new 

Act were also to operate as a set of default rules in the case of advances by way 

                                                           
147 Report from the Select Committee on Pawnbrokers with the Proceedings of 
the Committee (1871) iv–v.  
148 ibid iv. 
149 ibid v. 
150 See the evidence of Mr George Gilman, Report from the Select Committee 
on Pawnbrokers (1872), qs 62–63, on the size of advances: ‘What kind of sum 
do the poor raise at a time in that way? – The poorer the people the smaller the 
sum they raise; But what is the usual range of the amounts? – My knowledge is 
perhaps under 5s generally; 2s or 3 s; but I have known them go as low as 4 d 
or 3 d for an article’. 
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of pledge of between £2 and £10 where no ‘special contract’ stipulating the terms 

of the loan had been entered into at the time of the pawning.  

 

Although the overall effect of this proposal was deregulatory in that the point at 

which freedom of contract kicked in had been reduced from £10 to £2, the Act still 

recognised the concept of the ‘vulnerable consumer’, which is at the heart of so 

much modern-day consumer credit discourse and recent reform.151 The concern 

that those forced to resort to small advances from pawnbrokers were the poorest, 

most necessitous and least educated in society, vulnerable to imposition ‘from not 

knowing or sufficiently understanding the conditions under which their goods are 

pledged’,152 is strikingly in tune with modern-day conceptions of consumer 

vulnerability,153 and was seen as justifying the most intrusive form of regulation.154 

Overall though, the Committee’s recommendations were decidedly deregulatory 

and pro-pawnbroker. The Committee concluded that the pawnbroking Acts were 

‘in such an unsatisfactory form, that your Committee recommend that they should 

be wholly repealed, and that one general law for the United Kingdom should be 

passed regulating the business of pawnbroking’.155 

 

The impracticality of the current complex formula for computing charges was 

acknowledged and a simplified scale proposed in its place: for interest, one 

halfpenny per month for every 2s or any fraction thereof advanced and, in respect 

of the charge for tickets, one halfpenny for advances not exceeding 10s and 1d for 

advances above 10s. For every fraction of a month less than half a month that the 

goods remained in pawn the charge should be made for the full half month, 

provided it did not amount to less than a half penny.156  

                                                           
151 See eg the Department of Trade and Industry, Fair Clear and Competitive: 
The Consumer Credit Market in the 21st Century (White Paper, Cm 6040, 2003) 
para 5.2: ‘While aimed at all consumers, the measures in this White Paper set 
out a new, transparent and fair framework for a modern credit market that will 
be of particular benefit to the most vulnerable. It is they who are most likely to 
suffer from the kinds of detriment we are seeking to prevent’.  
152 Report from the Select Committee (1871) (n 147) v.  
153 See Ramil Burden, ‘Vulnerable Consumer Groups: Quantification and 
Analysis' (prepared for the Office of Fair Trading, OFT 219, 1998).   
154 Exactly the same concerns have been voiced in the recent debate 
surrounding the regulation of payday lending. 
155 Report from the Select Committee (1871) (n 147) viii. 
156 ibid vi.  
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On the question of the fixed period for redemption, a reduction of the twelve-

month period to six months and the abolition of the current option of a ‘period of 

grace’ of a further three months on written notice were recommended. A period of 

grace of just one week was to be permitted to guard the customer against errors 

or accidents in determining the time for redemption. The rationale for this change 

was said to be that the current long period for redemption made it difficult for 

pawnbrokers to sell the goods in case of default which prevented them from 

dealing on terms most favourable to their customers.157 Pawnbrokers’ obligations 

in respect of the sale of forfeited goods158 were no longer to apply to goods 

pledged for less than 10s, as such goods were more conveniently sold in bulk and 

it had proved quite impracticable for pawnbrokers to keep a separate account for 

each item. Pawnbrokers would continue to be accountable for the surplus on the 

sale of goods pledged for 10s or more, which would remain redeemable until they 

were sold.159 Since pawnbrokers were only liable for loss or damage to goods 

caused by their own fault, the pledgor was left unprotected in the event of fire. The 

Committee recommended that pawnbrokers should be absolutely liable within the 

time of redemption but that to protect them from undue claims, they should be 

permitted to fix and state the value of the pledge on the ticket and empowered to 

insure the goods.160 

 

An early form of information disclosure was introduced requiring inclusion of the 

new and more readily comprehensible scale of charges, as well as the rules on 

forfeiture, sale, and accounting for the pledge in a ‘convenient form’ as a statutory 

schedule. This was to be printed on the ticket in cases of all advances of less than 

£2 as well as for advances above that amount where no special contract had been 

entered into.161 It was recommended that the requirement that the pawnbroker 

endorse the ticket with the amount of profit received and retain the ticket for a year 

be dispensed with. Nonetheless, accounts of the profit received on redemption 

would still be required to be kept and the pledgor was to be provided with a receipt 

                                                           
157 ibid. 
158 That is, goods unredeemed at the end of six months and one week.  
159 Report from the Select Committee (1871) (n 147) vi. 
160 ibid.  
161 ibid. 
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for the amount paid on redemption.162  

 

The Committee recommended abolition of controls on pawnbrokers’ trading 

hours,163 emphasising that ‘they should be left to those principles of mutual 

interest and convenience of trader and customer which regulate the conduct of 

other tradesmen in keeping open their shops’.164 The requirement that the 

pawnbroker provide a copy of the note or memorandum to a person who had lost 

or mislaid the original had caused some difficulty.165 Although a duplicate ticket 

was only to be provided once the person claiming to have lost the original had 

satisfied the magistrates of his ownership of the goods, it seems that the 

procedure for so doing was somewhat perfunctory.166 S 6 of the 1800 Act  

required the pawnbroker to deliver the goods to such a person but was silent as to 

whether the pawnbroker was indemnified in the event that the magistrate’s order 

had been fraudulently obtained by someone who was not, in fact, the true owner. 

The Committee recommended that the pawnbroker should be released from 

liability whenever the pledge was delivered up under the order of a magistrate, 

provided the pawnbroker had no actual or implied notice that the order had been 

fraudulently obtained.167  

 

                                                           
162 ibid. 
163 These had been introduced in 1846 by 9 & 10 Vict c 98. 
164 Report from the Select Committee (1871) (n 147) vii. 
165 S 16 of the 1800 Act. That person was required to first satisfy a magistrate of 
his ownership of the goods.  
166 See eg the evidence of Sir Thomas Henry, Chief Magistrate of the 
Metropolitan Police Courts, Report from the Select Committee on Pawnbrokers 
(1870) (n 132) qs 3629–30: ‘What is the practice with regard to affidavits when 
duplicates have been lost? – We have very numerous applications, many 
hundreds, in the course of every day, taking all the police courts together; the 
poor, unfortunately, lose their duplicates in a most careless manner, and they 
are obliged to obtain forms of declaration, which they bring to the police courts 
to have signed by the magistrates. You would scarcely believe the number 
which we have to sign every day; there are 40 or 50 at every court; And I 
suppose they are signed as a matter of course? – They are always asked the 
question whether they are the owners of the property, whether they lost the 
ticket, and whether that is their handwriting, if they can sign, or whether it is 
their mark, if they cannot sign. All those questions are distinctly asked, and 
upon their answering the questions satisfactorily, the declaration is signed’. 
167 Report from the Select Committee (1871) (n 147) vii. 
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A uniform licence fee of £7 10s was proposed,168 as was a role for the local 

magistrates in the licensing system. The Committee recommended that a 

certificate issued by the magistrates should be a prerequisite for the granting of a 

licence with a view to ensuring that those convicted for fraudulent dealings or 

receiving stolen goods would have their licenses withdrawn.169 Finally, it was 

proposed that issues relating to stolen goods, which had hitherto been dealt with 

by the pawnbroking legislation, should be addressed by separate legislation 

concerning dealings with stolen goods more generally.170 

 

(b) The Pawnbrokers Act 1872 

The Act for consolidating, with Amendments, the Acts relating to Pawnbrokers in 

Great Britain 1872,171 which repealed all earlier pawnbroking legislation, was 

passed with little in the way of parliamentary debate. In the House of Lords, the 

view was expressed that the Bill was ‘too much in the interest of the 

pawnbrokers’.172 It was pointed out that its provisions effectively permitted 

pawnbrokers to charge from 25 to 50 per cent in the case of small loans for short 

periods.173 On the other hand, it was also considered objectionable because it 

hampered free trade.174 Nonetheless the Bill, as amended by the Select 

Committee, passed through Parliament largely unscathed.  

 

One significant amendment agreed to by the Select Committee in 1872 had been 

the restoration of the twelve-month period fixed for redemption, although the 

proposed grace period of seven days remained intact.175 Despite the power given 

to pawnbrokers under the 1872 Act to enter into special contracts in cases of 

loans above £2, this did not mean that absolute freedom of contract prevailed in 

such cases. The pawnbroker was required to deliver to the pledgor at the time of 

                                                           
168 ibid viii. Previously, London pawnbrokers had been required to pay a higher 
licence fee of £15.  
169 ibid. 
170 Ibid. 
171 35 & 36 Vict 93. The Act repealed all previous pawnbroking legislation.  
172 HL Deb 6 August 1872, vol 213, col 544. 
173 HL Deb 1 August 1872, vol 213, col 219. As a result of the introduction of the 
charge of ½ d for the ticket in the case of advances not exceeding 10s. 
174 HL Deb 6 August 1872, vol 213, col 545.  
175 S 16 of the 1872 Act. Although where the sum advanced was more than 10s 
the goods remained redeemable until they were disposed of by the pawnbroker: 
see s 18. 



173 

 

the pawning a ‘special contract pawn-ticket’,176 on which a statutory form of 

wording was to be printed,177 importing certain mandatory terms into the 

agreement. The statutory wording is set out below: 

 

 

 

 

 

                                                           
176 S 24. 
177 Contained in sch 3. 
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The new licensing regime made provision for judicial cancellation of a 

pawnbroker’s licence on conviction for fraud in his business or receiving stolen 

goods178 and permitted magistrates to refuse a certificate in the first place where 

the applicant failed to produce satisfactory evidence of good character.179  Acting 

as a pawnbroker without a licence carried an excise penalty of up to £50. 

Although the Act did not prevent the bringing of proceedings by informers, it 

sought to prevent the abuse of such proceedings by giving the court discretion as 

to non-payment of any part of the penalty180 and made it an offence for an 

informer to receive, without the permission of a magistrate, any sum of money or 

other reward for compounding, delaying, or withdrawing the information.181 

Provision was also made for a payment of a penalty of up to £5 to be paid by the 

informer or complainant to the pawnbroker as compensation for loss of time and 

expense where the laying of the information was found to have been frivolous.182 

The 1872 remained in force until 1974, albeit with some minor revisions made by 

the Pawnbrokers Acts of 1922183 and 1960, which related primarily to monetary 

limits and charges.184  

 

 

 

 

                                                           
178 S 38. 
179 S 43.  
180 S 46. 
181 S 48. 
182 S 47. 
183 12 & 13 Geo 5 c 5. S 1 of the 1922 Act permitted pawnbrokers to charge a 
halfpenny for every 5s, or part thereof, advanced, in addition to the sums 
permitted under the 1872 Act.  
184 8 & 9 Eliz 2 c 24. The 1960 Act amended the monetary limits of the 1872 Act 
so that its provisions applied to all advances by way of pawn of £5 or less and 
to such advances between £5 and £50 where no special contract had been 
entered into (s 1). It raised the 10s threshold above which there was an 
obligation to sell forfeited goods by way of auction and account for any surplus 
to the pledgor to 40s (s 3).  The charges that pawnbrokers could levy were 
increased to twopence for the cost of a pawn ticket; 2d for valuation on each 5s 
or part thereof advanced; 6d for the inspection of the entry of a sale in the sale 
book; 6d for a printed form of declaration which the pawnbroker was required to 
provide under the 1872 Act to a person who claimed to be the owner of a 
pledge but who was no longer in possession of the ticket (s 4). The Act also 
reduced the period fixed for redemption from 12 months to 6 months (s 2). 



175 

 

4. PRIVATE LAW OR REGULATION? 

 

Like the usury laws, the pawnbroking legislation exhibited many of the hallmarks 

of public regulatory law, in particular, the use of criminal law sanctions and the 

community’s capacity to participate in the law’s enforcement through proceedings 

initiated by common informers. Parliament’s acceptance of the pawnbroking 

lobby’s economic argument that a failure to remove small advances by way of 

pledge from the scope of the usury laws would result in the poorest in society 

being denied access to the credit that was their only buffer against either total 

destitution or the humiliation of the Poor Law, proved that it was alive to the wider 

policy considerations surrounding the provision of credit. More cynically, it perhaps 

also shows that Parliament was not immune from regulatory capture. But in 

replacing the 5 per cent interest rate ceiling with other (higher) legal maxima and 

additional prescriptive requirements in the case of advances by way of pawn 

below a certain amount – in other words in situations where the borrower was 

considered particularly vulnerable – distributive and social justice considerations 

remained paramount. In fact, its extreme complexity and prescriptiveness marked 

the pawnbroking legislation185 out as an early example of ‘command and control 

regulation’ at its very worst.186 

 

The orientation of the information disclosure requirements, which began life as a 

simple requirement to hang up a conspicuous sign displaying the rates of charge 

permitted under the Act187 is more difficult to identify.  By 1800, pawnbrokers were 

also required to provide detailed disclosure via the medium of the pawn-ticket of 

the permitted charges, as well as a number of the statutory rules relating to lost 

tickets, the redemption, forfeiture and sale of pledges, and the accounting for any 

surplus on a sale, is more difficult to identify.188 Modern consumer law views 

information disclosure either as a means of empowering consumers to make 

                                                           
185 The 1800 Act in particular. 
186 In the modern context, command and control regulation has been criticised 
as tending to produce unnecessarily complex and inflexible rules and a 
proliferation of rules resulting in over-regulation, legalism and the stifling of 
enterprise and competition: see Robert Baldwin, Martin Cave and Martin Lodge, 
Understanding Regulation: Theory, Strategy, and Practice (2nd edn, Oxford 
University Press 2012) 108.  
187 In the 1784 Act.  
188 1872 Act, s 14 and sch 3. 
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rational welfare-maximising decisions, driving the creation of efficiently functioning 

markets in the process,189 or, if certain groups of consumers are likely to reap 

particular benefit from such disclosure, as having a redistributive rationale. 

However, it is also possible that,  in attempting to repair the cognitive asymmetries 

between pawnbrokers and their clients, who were described as liable to 

‘imposition from not knowing or sufficiently understanding the conditions under 

which their goods are pledged’,190 these requirements were directed at the private 

law rationale of maintaining their equality as self-determining agents. Given that 

those who borrowed small sums by way of by way of pledge were typically poor 

and ignorant these requirements are probably best conceived of as having a more 

instrumental social justice rationale. In truth, despite the improvement in literacy 

rates by 1872,191 in the absence of alternative suppliers of credit willing to lend on 

more favourable terms,192 disclosure was likely to have been completely 

ineffective in this regard.193 That said, in alerting the pledgor to the statutory 

protections pertaining to the period after the conclusion of the contract, they were 

undoubtedly of utility.  

 

At first glance, the licensing requirement introduced in 1785 appears regulatory.  

The prior approval technique is generally considered one of the most 

interventionist regulatory techniques of all on account of its capacity to block the 

subject at point of entry into the market.194 In reality the licensing requirement in 

the 1785 Act was nothing more than a tax and, hence, an ineffective tool for the 

exclusion of rogue traders from the market. However, the introduction of a role for 

                                                           
189 On the modern approach towards disclosure regulation, see Gillian Hadfield, 
Robert Howse and Michael Trebilcock, ‘Information-Based Principles for 
Rethinking Consumer Protection Policy’ (1998) 21 Journal of Consumer Policy 
131.  
190 Report from the Select Committee (1871) (n 147) v.  
191 By 1900, literacy rates had risen to 95 per cent: See Mitch (n 133). 
192 The evidence given to the Pawnbroking Committee suggests that all 
pawnbrokers dealt on exactly the same terms, in other words at the legal 
maxima. 
193 Furthermore, empirical research in the modern context has shown that the 
most vulnerable and uneducated consumers are the least likely to benefit from 
disclosure regulation: see, for example, William Whitford, ‘The Functions of 
Disclosure Regulation in Consumer Transactions’ [1973] Wisconsin Law 
Review 400; Gillian Parker, Getting and Spending: Credit and Debt in Britain 
(Avebury  1990). 
194 On the rationales of licensing, see Anthony Ogus, Regulation: Legal Form 
and Economic Theory (Hart 1994) 216–19. 
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the local magistrates in the new certification process developed by the 1872 Act195 

was a significant improvement in this regard. That Act did, however, stop short of 

introducing a requirement that the applicant be a fit and proper person to carry on 

business as a pawnbroker.196 The rationale for this early licensing system was not 

clearly articulated. The fact that licensing was restricted to those who advanced 

not more than £10 by way of pawn or, in other words, to those who ‘lived on the 

necessities of the poor’, suggests that the regulatory goal was one of social 

justice. 

                                                           
195 Ss 37–44. 
196 Under s 43, the applicant merely had to provide satisfactory evidence of 
‘good character’.  
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CHAPTER 5: MONEY-LENDING  

 

1. INTRODUCTION 

Although the repeal of the usury laws had proceeded on the assumption that an 

unfettered market in credit would result in better outcomes and lower interest rates 

for borrowers, the reality proved to be rather different, at least as far as the small 

private borrower was concerned. In truth, the 1818 Select Committee had left the 

small private borrower out of the picture when it considered repeal of the usury 

laws. At that time, the amount of money-lending, as opposed to pawnbroking, 

business transacted with such borrowers was small. The Committee had 

assumed that, in the event of repeal, the interests of the small private borrower 

would be adequately protected by the system of pawnbroking regulation already in 

place.  But the amount of money-lending to this type of borrower, which now 

included the poorest classes, increased dramatically throughout the course of the 

nineteenth century, and, by the final quarter of the century, abuses in the system 

of money-lending were increasingly visible.  

 

These problems first caught Parliament’s attention in the 1880s as a result of 

changes to the legislation concerning bills of sale. Ironically, in its initial forays into 

the arena of money-lending, Parliament’s concern had been not for the borrower, 

but rather with the prevention of disputes between the grantee of a bill of sale and 

third party creditors. The effect of an amendment made by the Bills of Sale Act 

1878 was to drastically increase the amount of money-lending by way of bill of 

sale, both to commercial and private borrowers. The most dramatic increase in the 

use of bills of sale, however, was seen in the area of small-amount-lending. Those 

forced to resort to borrowing small amounts, often of less than £10, by granting 

bills of sale over their furniture and household effects were typically amongst the 

poorest and most desperate in society, the epitome of the vulnerable consumer.1 

It was their plight that particularly attracted the attention of Parliament in the 

1880s. By the 1890s, Parliament’s concern had spread beyond money-lending by 

way of bill of sale to the entire system of money-lending.  

                                                           
1 Although such small-amount-borrowing was not necessarily always 
undertaken for personal, as opposed to business, purposes.  
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2. BILLS OF SALE 

 

(a) The Development of the Bill of Sale 

The bill of sale has been defined as ‘a deed or instrument of assignment by which 

personal chattels are transferred from one person to another without actual 

delivery’.2 In other words, it is a form on non-possessory security. This type of 

security device had been slow to develop. In early English law possession was 

everything. According to Glanvill, the English common law of the time refused to 

enforce a secured transaction or mortgage if the debtor remained in possession of 

the collateral. The reason was a concern with the potential for fraud on creditors: 

When a compact is entered into between a Debtor and Creditor, 
concerning the pledging of a particular thing, if the Debtor, after having 
received the Loan, should not deliver the pledge, it may be asked, what 
step should the creditor have recourse to in such a case, especially as the 
same thing may be pledged to many other Creditors, both previously and 
subsequently? 3 

 

The only forms of security interest recognized by the earlier law were the pledge 

and the lien.  Mention of non-possessory mortgages of land is not found until the 

end of the sixteenth century and the mortgagor remaining in possession does not 

appear to have become an established practice until the middle of the 

seventeenth century.4 But without a mechanism for borrowing against the security 

of goods remaining in the borrower’s possession, the modern industrialized 

economy, fuelled by a free supply of credit, could not have evolved into its present 

state.5 With increasing industrialization creating unprecedented demand for credit 

and wealth increasingly tied up in personal as opposed to real property, the 

pressure grew for a mechanism that would permit the borrower to utilize the 

                                                           
2 George Lyon, A Handbook of the Law of Bills of Sale (George Smith & Co, 
Evison & Bridge 1873) 1. 
3 GDG Hall (ed), The Treatise on the Laws and Customs of England Commonly 
Called Glanvill (Oxford University Press 1965) book X ch 8. 
4 Richard Turner, The Equity of Redemption: Its Nature, History and Connection 
with Equitable Estates Generally (Cambridge University Press 1931) 89−90. 
5 See John De Lacy, ‘The Evolution and Regulation of Security Interests over 
Personal Property in English Law’ in John De Lacy (ed), The Reform of UK 
Personal Property Security Law: Comparative Perspectives (Routledge-
Cavendish 2009) 9.  
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secured goods as an income-producing asset throughout the life of the loan. 

Although Gilmore suggested that non-possessory security interests in personal 

property were unknown until the nineteenth century,6 there is, in fact, evidence of 

their appearance from the end of the seventeenth century.7 Two legislative 

enactments, however, militated against their developing into a reliable security 

device until the nineteenth century.  

 

(i) The Fraudulent Conveyances Act 1571 

The Fraudulent Conveyances Act of 15718 had provided that all transfers of 

property made with the ‘Thend purpose and intent’ to ‘delaye hinder or defraude 

Creditors’ would be ‘clearely and utterly voyde frustrate and of none Effecte’ as 

against the creditor’.9 The Act contained an express proviso for bona fide 

transactions upon good consideration,10 and was silent as to the effect of the 

assignor retaining possession. In Twyne’s Case,11 decided in 1601, Pierce was 

indebted to Twyne and C in the sums of £400 and £200 respectively. C brought 

an action of debt against Pierce and, pending the writ, Pierce, who had goods and 

chattels of the value of £300, secretly made a general deed of gift of all his goods 

and chattels real and personal to Twyne is satisfaction of the debt. Pierce, 

however, continued in possession of the goods and sold some of them. The Star 

Chamber found that the transaction was a fraudulent conveyance within the 

meaning of the Act and, hence, void against C. It is clear from the judgment that 

Pierce’s continuing possession after the assignment was just one of six ‘signs and 

marks of fraud’ identified by the Court on the facts of the case.12 Although the 

                                                           
6 Grant Gilmore, Security Interests in Personal Property, vol 1 (Little, Brown & 
Co, 1965) 24. 
7 See George Lee Flint, Jr, ‘Secured Transactions History: The Fraudulent 
Myth’ (1999) 29 New Mexico Law Review 363.  
8 An Acte against fraudulent Deedes Gyftes Alienations &c (13 Eliz c 5). 
9 S 1.  
10 S 5. 
11 (1601) 3 Co Rep 80b, 76 ER 809. 
12 The signs and marks of fraud were (1) the fact that the gift was ‘general, 
without exception of his apparel, or any thing of necessity’; (2) the fact that the 
donor continued in possession and used the goods as his own and by reason 
thereof he traded and trafficked with others and defrauded and deceived them; 
(3) the fact that the assignment was secret; (4) the fact that the assignment was 
made pending the writ;(4) the fact that there was a trust between the parties, 
‘for the donor possessed all, and used them as his proper goods, and fraud is 
always appareled and clad with a trust, and a trust is the cover of fraud’;(6) the 
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early cases following Twyne’s Case treated the assignor’s continued possession 

after assignment as giving rise to a presumption of fraud,13 a later line of cases 

attempted to elevate this into a rule that continued possession by the assignor 

was fraudulent per se, at least as far as absolute assignments were concerned. 

So, in Edwards v Harben in 1788, having consulted with all the judges, Buller J 

made clear that an absolute transfer14 unattended with possession was ‘in point of 

law fraudulent’.15 Where, however, the transfer was conditional, such as in the 

case of a chattel mortgage, the fact that the transfer was not accompanied by 

possession at the time of the transfer would not render it fraudulent if the 

assignor’s continuing possession was consistent with the terms of  (or ‘followed’) 

the deed.16 The position adopted in Edwards was in fact inconsistent with that 

previously taken in Ryall v Rolle, where Burnet J had observed that in both 

absolute and conditional assignments, continued possession by the assignor was 

just one factor to be taken into account in determining whether the conveyance 

was fraudulent:  

[F]rom all these cases it appears, that upon the construction of the statute 
of the 13th of Eliz there is no room to make a distinction betwixt conditional 
and absolute sales of goods, if made to defraud creditors, but a court or 
jury are left to consider of this from the circumstances of the case.17  

 

Although the approach taken in Edwards was subsequently adopted by Lord 

Ellenborough in Wordall v Smith,18 later cases rejected the fraud per se rule in 

absolute assignments.19 

 

The typical chattel mortgage by way of conditional bill of sale provided that in the 

event of default the lender would be entitled to enter the premises and take 

                                                                                                                                                                          

fact that the deed expressly stated that the gift was made honestly, truly, and 
bona fide, which was in itself suspicious.  
13 Meggot v Mills (1697) 1 Ld Raym 286, 91 ER 1088; Copeman v Gallant 
(1716) 1 P Wms 314, 24 ER 404.  
14 That is, one not subject to conditions.  
15 (1788) 2 TR 586, 596-7; 100 ER 315, 320–21.  
16 This distinction between absolute and conditional assignments had been 
drawn by Coke in Stone v Grubham (1615) 2 Bulst 225, 226; 80 ER 1079, 1080.  
17 (1749) 1 Atk 165, 169; 26 ER 107, 110.  
18 (1808) 1 Camp 332, 170 ER 976. 
19 Steward v Lombe (1820) 1 Brod & B  506, 129 ER 818;  Latimer v Batson 
(1825) 4 B & C 652, 107 ER  1203; Eastwood v Brown Ry & Mod 312, 171 ER 
1032; Martindale v Booth (1832) 3 B & Ad 498, 110 ER 180; Reeves v Capper 
(1838) 5 Bing (NC) 136, 132 ER 1057.  
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possession of the goods, but that until such default, the borrower was entitled to 

possession of the goods. The borrower’s continued possession prior to any 

default was clearly consistent with the terms of the deed but the question then 

arose whether the assignor-borrower’s continued possession after default was 

inconsistent with the terms of the deed. In Martindale v Booth,20 Lord Tenterden 

CJ held that it was not. The terms of the deed allowed for the assignee/lender to 

take possession upon default but did not require it.21 Thus, it was open to lenders 

to draft their bills of sale in such a way as to minimize the potential for challenge. 

Ultimately though, the question of possession was just one factor to be considered 

in determining whether the transaction was a fraudulent conveyance within the 

meaning of the Act. 

  

(ii) The Reputed Ownership Clause of the Bankruptcy Acts 

A second legislative development that undermined the reliability of the non-

possessory chattel mortgage as a security device was the introduction of the 

notion of ‘reputed ownership’ by the Bankruptcy Act 1623.22  Section 11 of the Act 

provided that any goods or chattels that were, at the time of the bankruptcy, in the 

‘possession, order and disposition’ of the bankrupt with the consent and 

permission of the true owner (so that the bankrupt appeared to own the goods), 

would be available for distribution by the bankruptcy commissioners to the 

bankrupt’s general creditors. The mischief at which the section was aimed was the 

prejudice caused to third parties who advanced credit to the assignor on the basis 

of his apparent ownership of the goods without having the means of discovering 

where the true ownership lay. A similar provision was contained in the subsequent 

Bankrupts (England) Act of 182523 and later bankruptcy legislation.  

 

The ‘reputed ownership’ clause in fact appears to have presented no obstacle to 

money-lending by way of bill of sale until the 1730s. The reason was the 

confusion created by the drafting of the provisions of the 1623 Act. The ‘reputed 

ownership’ clause in s 11 was preceded by the following words: 

 

                                                           
20 (1832) 3 B & Ad 498, 110 ER 180.  
21 (1832) 3 B & Ad 498, 505; 110 ER 180, 183.  
22 An Acte for the Discripcon of a Banckrupt and Releife of Credytors (21 Jac I c 
19). 
23 6 Geo IV c 16, s 72. 
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And for that it often falls out, that many persons, before they become 
bankrupts, do convey their goods to other men upon goods consideration, 
yet still do keep the same, and are reputed the owners thereof, and 
dispose the same as their own. 

 

This was perhaps intended to be mere preamble to s 11 but was printed as s 10 of 

the Act.24 The construction of the reputed ownership clause does not seem to 

have been the subject of argument until 1740, when the matter was considered in 

Bourne v Dodson.25 Lord Hardwicke acknowledged that s 10 appeared to cut 

down the scope of the clause so as to exclude conditional bills of sale: 

As to the general case, where bills of sale are made of goods and the 
purchaser suffers the bankrupt to continue in possession, it is plainly within 
the letter of the statute, but I do not think this can be construed to extend to 
a bare loan of money upon the goods by way of mortgage for the words in 
the clause are, goods sold for a valuable consideration, and valuable 
consideration is most properly applicable to an absolute sale. 26 

 

Nonetheless, to hold that the clause did not extend to conditional bills of sale 

would be to ‘open a door to fraud’.27Acknowledging that the first and only case he 

could find where the clause had been applied to a conditional bill of sale was 

Stephens v Sole, decided by Lord Talbot in 1736, Lord Hardwicke did not, in fact, 

decide the point. Subsequent cases followed Lord Talbot’s lead. By 1749 it was 

admitted that the provision had the effect of hindering trade by preventing the 

trader from obtaining credit by mortgaging his goods or stock, although this 

inconvenience was, so it was argued, the lesser of two evils, the ‘inconveniences 

on the other side’ being even greater.28 The 1825 Act was subsequently drafted 

so as to exclude the words contained in s 10 of the 1623 Act.  

 

The question whether the bankrupt was the ‘reputed owner’ was a question of fact 

for the jury. As such it was highly context-dependent. Where, however, the goods 

in question had previously been in the ownership of the bankrupt, who continued 

in possession of them after the assignment until the time of bankruptcy, the 

                                                           
24 See eg the comments of Baron Henley in A Practical Treatise on the 
Bankrupt Law: As Amended by the New Act of the Geo IV c 16 (Joseph 
Butterworth & Son 1826) 269, suggesting that this was a misprint.  
25 (1740) 1 Atk 155, 26 ER 100. 
26 (1740) 1 Atk 155, 156; 26 ER 100, 101. 
27 (1740) 1 Atk 155, 157; 26 ER 100, 101. 
28 Ryall v Rolle (1749) 1 Atk 165, 173 per Burnet J and 184 per Lord Hardwicke; 
26 ER 107, 112 and 120.  
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bankrupt was presumed to be the reputed owner. The presumption could be 

rebutted by showing that the change of ownership had become ‘notorious to the 

world’.29 That fact could be established by the particular circumstances of the 

case30 or by evidence of a well-known custom or usage of trade to leave goods of 

a particular type in the hands of a person who was not the real owner.31 In 

contrast to the cases under the Fraudulent Conveyances Act, the fact that the 

assignor’s possession was consistent with the terms of the deed would not save a 

conditional assignment under the ‘reputed ownership’ clause of the Bankruptcy 

Acts.32 

 

(b) The Bills of Sale Act 1854 

Despite these statutory obstacles to the inviolability of non-possessory security 

interests, bills of sale had become a popular form of security for lenders. That this 

was the case is evident from the following passage from the Law Times in 1854: 

The system of credit which prevails so extensively in this country has made 
bills so general, that in a solicitor’s office of general business, a mortgage 
of goods and chattels is as frequently resorted to as a mortgage of land 
and tenements.33 

 

The purpose of the Act was to introduce a registration system for bills of sale so 

as to put an end to the uncertainty created by the rule developed  in the fraudulent 

conveyances cases that continued possession of goods by the assignor after their 

assignment was evidence of, but not conclusive of, fraud. As Lord Blackburn later 

explained in Cookson v Swire, this situation had given rise to two evils: 

 

In the first place it often happened that there was really a sham put up to 
endeavour to defeat a man, and there was a great quantity of perjury, of 
fighting and expense, before it was proved to be a sham 2 The other was 
that there were real honest transactions which were asserted to be shams 
when they were not, and in those cases there was apt to be much perjury 
and great expense before it was decided. For those reasons it was thought, 

                                                           
29 Lingard v Messiter (1823) 1 B & C 308, 312–13 per Bayley J; 107 ER 115, 
117.  
30 See eg Muller v Moss (1813) 1 M & S 335, 105 ER 126.  
31 Storer v Hunter (1824) 3 B & C 368, 107 ER 770. 
32 Horn v Baker (1808) 9 East 215, 240 per Lord Ellenborough CJ; 103 ER 555, 
565. 
33 Anon, ‘A Treatise on the Law of Bills of Sale’ The Law Times (18 December 
1854) 151. 
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and reasonably and properly so, that it was desirable to put a stop to this.34 
 

The requirement that a bill of sale was to be registered had two consequences. 

Firstly, the grantee could be sure that the bill of sale which had been duly 

registered was good as against the execution creditors of the grantor. Secondly, a 

bill of sale that was not duly registered would be void as against the execution 

creditors. But the Act did not affect the doctrine of reputed ownership so as to 

make registered bills of sale valid against the grantor’s trustee in bankruptcy in 

situations where the grantor’s continued possession constituted reputed 

ownership.35 

 

The Act required registration of the bill of sale with the High Court within twenty-

one days of its creation.36 All defeasances or conditions or declarations of trust 

had to be contained in the same document as, and filed with, the bill of sale.37 The 

officer of the Court was required to keep a book containing the particulars of each 

bill of sale.38 Where the money due on a bill of sale had been paid off, a 

memorandum of satisfaction could be written on the bill of sale by order of a 

judge.39 Any person could obtain a copy of any bill of sale upon payment of the 

relevant fee.40 As the Act applied to the document itself rather than the 

transaction, oral assignments were unaffected. The Act contained no priority rules, 

with the consequence that a prior unregistered bill of sale would generally take 

priority over a later registered bill.41 The 1854 Act was amended by the Bills of 

Sale Act 1866,42 which required the registration of the bill of sale to be renewed 

every five years.43  

                                                           
34 (1884) 9 App Cas 653, 665. In the modern insolvency literature the reputed 
ownership issue and registration requirement is conceptualized as a problem of 
information and signalling. A mechanism is required to both inform creditors of 
prior encumbrances and also to allow debtors who wish to make use of their 
assets to signal that their goods are not encumbered. 
35 See Stansfield v Cubitt (1858) 27 LJ Ch 266; Badger v Shaw (1860) 29 LJ 
QB 73.  
36 S 1.  
37 S 2.  
38 Ss 3 and 4.  
39 S 6.  
40 S 5.  
41 De Lacy (n 5) 17.  
42 An Act to amend the Bills of Sale Act 1854 (29 & 30 Vict c 96).  
43 S 4.  



186 

 

 

(c) The Bills of Sale Act 1878 

The Bills of Sale Act 1878 was enacted with a view to rectifying some of the 

defects of the 1854 Act, which was thereby repealed. It transpired that the 

requirement that the bill be registered within twenty-one days of its creation had 

been widely evaded by the practice of giving successive bills of sale, each one 

renewing the former one before the expiry of the twenty-one-day period for 

registration. The effect of this was that the holder always had a bill of sale which 

might be registered. Thus, the fact that the bill had not, in fact, been registered did 

not remove the protection given to the grantee of the bill of sale as against the 

grantor’s execution creditors. Evasion, of course, mostly occurred at the behest of 

the borrower/grantor, whose concern that his financial situation44 should not 

become public knowledge was often such that he would be willing to pay any 

premium demanded by the money-lender as the price for secrecy. This loophole 

was closed by s 9 which dealt with the problem of successive bills. Section 8 of 

the Act reduced the registration period from twenty-one days to seven days. 

Section 9 provided that bills of sale executed within seven days of the execution of 

an unregistered bill of sale would be void unless bona fide given in order to correct 

a material error in the prior bill rather than with the purpose of evading the Act. 

Section 10(1) did provide something in the way of ‘consumer protection’ by 

requiring that the execution of the bill of sale be attested by a solicitor and that the 

attestation state that the effect of the bill was explained to the grantor prior to the 

execution.45  

 

However, the most significant aspect of the 1878 Act lay in s 20, which took 

chattels comprised in a bill of sale duly registered under the Act outside of the 

application of the reputed ownership clause of the Bankruptcy Act 1869.46 The 

section was to have far-reaching consequences. Its immediate effect was a 

significant increase in the popularity of the bill of sale as a money-lending device. 

This was the case in respect of money-lending to both private and commercial 

borrowers. Provided the bill was duly registered, the money-lender was fully 

                                                           
44 Granting a bill of sale was considered to be tantamount to insolvency in some 
quarters. 
45 S 10(1). This only applied to registered bills of sale.  
46 (32 & 33 Vic c 71). 
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protected47 from claims from third party creditors regardless of the borrower’s 

solvency. 

   

(d) The Select Committee on Bills of Sale 1881 

The increase in the use of bills of sale was dramatic, with an almost five-fold 

increase in the total number of bills given in England and Wales between 1875 

and 1880: from 11, 814 to 55, 513.48 There was more than a three-fold increase 

between 1877 (the year preceding the Act) and 1879 (the year following it): from 

15, 736 to 49, 623.49 This sharp increase in the amount of money-lending by way 

of bill of sale was accompanied by increasing concern about the effects of this 

type of money-lending on the small borrower. As the bill of sale was typically 

granted over this type of borrower’s furniture and household effects, the effect of 

default was usually the breaking up the borrower’s home. Of particular concern 

was the lending of very small amounts by way of bill of sale, typically to the very 

poorest in society. It was in the area of small-amount-lending that the increased 

use of bills of sale was most marked. For example the number of bills of sale of 

below £10 in value had increased from 36 (with a value of £269) in 1875, to 8,872 

(with a value of £64,332) in 1880, a two-hundred-and-forty-six-fold increase. There 

was an eighty-eight-fold increase in such bills between 1877 (65) and 1879 

(5,754).50  Cases of hardship and oppression were so commonly seen in the 

county of courts that, in January 1881, the Lord Chancellor issued a circular to the 

judges and registrars of the county courts, asking for information and any 

suggestions for amendment of the law.51 

 

In 1881, a Select Committee was appointed to consider The Bills of Sale Act 

                                                           
47 Other than against the holder of a previously registered bill of sale granted 
over the same chattels: see s 10(3).  
48 See House of Commons, Bills of Sale. Return of the number of bills of sale 
given in each county of England and Wales in the year 1880, classified 
according to sums of money for which the same were granted; similar returns 
for each of the years 1875 to 1879, inclusive; and, summary of the returns for 
the whole of England and Wales in each of the years from 1875 to 1880, 
inclusive (1881). 
49 ibid. 
50 ibid. 
51 Bills of Sale: Circular letter of the Lord Chancellor to the judges and registrars 
of county courts in England and wales respecting bills of sale and the operation 
of the act of 1878, with replies (1881) 
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(1878) Amendment Bill. The Bill was a completely new departure. Whereas the 

primary concern of the previous legislation had been the protection of creditors 

from the secret assignments of their debtors by way of bills of sale, the Bill had the 

protection of those who borrowed by way of bill of sale firmly in mind. The 

Committee reported in July 1881.52 

 

From the evidence given to the Committee, it was clear that the protection that 

borrowers would be afforded by the proposed Bill was much needed. Given that 

borrowing by way of bill of sale was generally resorted to only by those already in 

financial distress, it was unsurprising that money-lenders were able to impose 

harsh and oppressive terms. Interest rates typically ranged from 50 per cent per 

annum upwards. Of particular concern were clauses permitting the money-lender 

to enter the borrower’s premises and seize the goods even where no default had 

occurred.53 While the money-lender obviously had a legitimate interest in reducing 

                                                           
52 Report from the Select Committee on Bills of Sale Act (1878) Amendment Bill 
(1881). 
53 One example of a clause used by a well-known money-lender, providing for 
the power to be exercised in fifteen circumstances, is cited by Mr Ford, a 
solicitor, in his evidence to the Committee, ibid, q 25: ‘(1) The mortgagor shall 
make default in payment of the sum or sums hereby secured or any part thereof 
at the time or in the manner hereinbefore provided for payment thereof as 
aforesaid, or (2) whether such default in payment shall have been made or not, 
in case the mortgagor shall permit or suffer the said goods, chattels, and 
effects, or any of them, to be distrained for rent, rates, taxes, or other 
impositions, or (3) to be seized or taken under any writ of execution or other 
legal process whatsoever, or (4) shall not deliver to the mortgagee, the receipt 
of rents, rates, premium of insurance, and impositions aforesaid when 
demanded by writing or otherwise, or (5) shall remove or permit or suffer the 
goods, chattels and effects, or any of them, to be removed from the said 
dwelling house or premises for any purpose whatsoever without the previous 
written consent of the mortgagee, or (6) shall charge, encumber, sell, or 
otherwise dispose of or make away with the same or any of them, or attempt or 
endeavor so to do, or (7) shall not keep the same whole, safe, or uninjured, or 
(8) shall use the same by underletting, or (9) shall make any assignment for the 
benefit of creditors , or file or petition for liquidation, or do or suffer any act, 
matter, or thing whereby she shall render herself liable to be made or become 
bankrupt, or (10) shall be sued or prosecuted in any Court of law or equity, or 
(11) shall be arrest upon or imprisoned under any process, civil or criminal, 
whatsoever, or (12) shall quit England, or (13) shall otherwise do or permit or 
suffer to be done any act, matter, or thing contrary, to the true intent and 
meaning of these present, or by means whereof the security hereby intended to 
be given shall or may be in any way whatsoever prejudiced or invalidated, or 
(14) should the mortgagee discover that any statement made by the mortgagor 
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the risk occasioned by the borrower’s continuing possession of the goods, the 

breadth of some these clauses was a source of concern and opened the way for 

abuse by money-lenders. One county court judge referred to a case in which the 

bill of sale gave the money-lender a power to enter and seize without notice ‘for 

the whole sum, whether any portion had become due or not at the mere pleasure 

of the grantee, if he should at any time declare that he was dissatisfied with the 

security’.54 It was alleged that some money-lenders attempted to positively induce 

default with a view to immediate entry and seizure of the goods.55 Seizure often 

occurred even though the instalment was only an hour overdue. Objection was 

also taken to the fact that these clauses permitted seizure for the full amount of 

the advance in default of payment of a single instalment.  

 

A recurrent theme in the evidence was borrowers’ inability to understand these 

extremely complex documents. Although the Bills of Sale Act 1878 required the 

effect of the bill of sale be explained to the borrower by a solicitor, one county 

court judge estimated that in more than 50 per cent of the cases which came 

before him this had not been adequately done.56 Of concern was the fact that the 

1878 Act permitted explanation and attestation by the money-lender’s solicitor. 

This lack of understanding was particularly acute in cases of particularly small 

loans of £10 and less, where borrowers were typically ‘very ignorant’.57  

 

Although some witnesses called for the complete abolition of bills of sale, it was 

recognised that this type of lending served a legitimate commercial purpose. The 

majority of witnesses acknowledged that, since borrowing small sums by bill of 

sale was often indicative of insolvency, this, in combination with the extortionate 

rates of interest demanded in such cases and the lack of understanding of the 

terms of the transaction, justified some restriction on ‘small’ bills of sale. The 

majority of the money-lenders who gave evidence to the Committee admitted that 

                                                                                                                                                                          

in respect of this security is false, or (15) in the event of the death of the 
mortgagor’.  
54 Evidence of Judge Motteram (n 52) q 1808. 
55 ibid q 1808; see also qs 1208−09. 
56 ibid q 1564.  
57 ibid qs 1623–25.  
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a proposal to abolish small bills of sale would be of benefit to the poor.58 One 

money-lender thought that a prohibition on bills below £25 would be: 

 [A] great boon to the poorer class, because they have not got the sense to 
think what may happen to them hereafter. They think they can get it for the 
time being, and they go and borrow it, and that is all they think of, and 
especially the uneducated. They know no better than to do it.59  

 

Their evidence on the question whether small loans by way of bill of sale were 

beneficial to small traders was more equivocal. One money-lender said that in 80 

per cent of the cases of bills of sale of £25 to £30, the loans served their purpose 

of tiding the trader over, with the trader able to make the repayments out of the 

earnings of the business.60 A further source of concern, particularly in view of the 

problem of borrowers’ lack of comprehension, was the common practice of 

drafting bills of sale so as to include all the after-acquired goods of the borrower. 

All the money-lenders examined by the Committee suggested the introduction of a 

licensing scheme, no doubt with a view to clothing themselves with some 

respectability.   

  

Interestingly, a proposed amendment which (foreshadowing later developments in 

the money-lending field) would have empowered the courts to grant relief if 

satisfied that ‘the terms of or proceedings under such bill of sale are extortionate 

or oppressive, and that undue advantage has been taken of the weakness, 

ignorance, or necessities of the person making the bill of sale’ was rejected by the 

Committee.  

 

(e) The Bills of Sale (1878) Amendment Act 1882 

The Act drew a distinction between security bills, in other words bills given by way 

of security for the payment of money, and other bills.61 Whereas the 1882 Act did 

not affect other bills, its provisions, together with the provisions of the 1878 Act 

(referred to in the 1882 Act as ‘the principal Act’) that were not inconsistent with 

the 1882 Act, did apply to ‘security’ bills. A ‘security’ bill was defined as one given 

                                                           
58 See eg the evidence of Benjamin Blaiber, ibid qs 929–31; evidence of Henry 
Buer, ibid qs 257−58.  
59 Evidence of Abraham Collins, ibid q 628.   
60 Evidence of Benjamin Blaiber, ibid qs 1014−22. 
61 That is, a bill given otherwise than by way of security for the payment of 
money. 
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‘by way of security for the payment of money’. Thus, the protection given by the 

1882 Act extended only to those who borrowed money by way of bill of sale. 

  

The Act made significant incursions into the parties’ freedom of contract. As Fry 

MR later explained, the object of the 1882 Act was: 

[T]o impose stringent limitations on the power of contracting for the loan 
of money on chattels as against the lender, and to disqualify the 
borrower from bestowing on the lender many powers which he had been 
in the habit of demanding.62 

Firstly, the Act restricted the circumstances in which seizure of the goods subject 

to the bill of sale was permitted to the following: default by the grantor; the 

bankruptcy of the grantor or distraint of the goods for rent or rates; fraudulent 

removal of the goods from the premises or fraudulently suffering removal of the 

goods; failing to produce, without reasonable excuse, receipts for rent, rates and 

taxes; execution levied against grantor’s goods under any judgment.63 

Furthermore, even where seizure was permitted, the borrower was required to 

wait for a period of five days from the date of seizure before removing or selling 

the goods.64 During this period, the borrower could apply to the High Court for an 

order restraining the lender from removing or selling the goods, which would be 

granted on satisfying the court that the default had been rectified or the cause of 

the seizure no longer existed.65  

  

The Act also provided for a statutory form in accordance with which bills of sale 

had to be made.66 Departure from the statutory form would render the bill void.67 

This solution was designed to severely curtail the lenders’ ability to insert onerous 

or confusing terms into bills. The original Bill had contained no such provision, 

which was incorporated at a late stage by an amendment in the Lords, clearly, as 

Lord Herschell put it, with a view to preventing ‘needy persons being entrapped 

into signing complicated documents which they might often be unable to 

                                                           
62 In re Morritt (1886) 18 QBD 222, 238−39.  
63 S 7. 
64 S 13.  
65 S 7. 
66 S 9. The statutory form was set out in the schedule to the Act. 
67 S 9. 
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comprehend’.68 The statutory form is set out below. As can be seen, it required a 

clear statement of the amount of the consideration in respect of which the 

borrower granted the bill, the amount to be paid by the borrower (excluding 

interest), the rate of interest payable on the loan, the amounts of any instalments 

and dates on which such instalments would be payable, or other terms as to the 

time of payments. The only other terms the lender was permitted to insert in the 

bill were those relating to insurance, payment of rent or anything else, which the 

parties might agree for the maintenance or defeasance of the security. 

  

 

 

 

 

 

                                                           
68 Manchester Sheffield & Lincolnshire Railway Co v North Central Wagon 
Company (1888) LR 13 App Cas 554, 560. 



193 

 

The Act did away with the requirement of explanation and attestation by a solicitor. 

Instead, execution of the bill of sale was simply to be attested by ‘one or more 

credible witness or witnesses’.69 This was also a late-stage amendment in the 

Lords, presumably in view of the increased protection offered by the introduction 

of the statutory form for bills of sale.  Surprisingly, despite suggestions by the 

witnesses to the Committees that it should be compulsory for the borrower to be 

provided with a copy of the document, no such requirement was introduced. 

Significantly, the Act provided that every bill of sale made or given in consideration 

of any sum under £30 would be void.70  The Bill had originally set the minimum 

limit for bills of sale at £50, but in the Lords this was reduced to £30. This clause 

had been the subject of some controversy in parliamentary debate. On the one 

hand, there was a very strong feeling that the poor, who borrowed small sums by 

way of bills of sale, were almost invariably harmed rather than benefitted by 

having the freedom to enter into such transactions. The £50 limit,  and 

subsequently the £30 limit,  appeared to have been drawn in an attempt to 

distinguish between what were termed ‘bona fide’ commercial transactions, which 

should not be impeded, and transactions with so called ‘Jew money-lenders’,71  

portrayed as the ‘absolute enemies of the poor’ and ‘perfect pests of society’.72 

The distinction was, in fact, an unstable one. As one MP observed, ‘the evidence 

showed that there were a large number of people carrying on a small trade, who, 

as a result of being able to obtain small loans of £15 or £20, were able to go on 

from week to week, and in this way to get over their difficulties. It was shown that 

to small butchers and bakers small loans were very valuable’. 73 The problem of 

after-acquired property was dealt with by s 5, which provided for the voidness of a 

bill of sale, except as against the grantor, in respect of any chattels of which the 

grantor was not the true owner at the time of execution of the bill. 

 

The problem of unregistered bills was dealt with by making bills not registered 

within seven days of their creation void as against the borrower as well as third 

parties.74 Section 15 of the Act repealed, as far as security bills were concerned, s 

                                                           
69 S 10.  
70 S 12. 
71 HC Deb 27 March 1882, vol 267, col 124.  
72 HC Deb 20 March 1882, vol 267, col 1401.  
73 HC Deb 20 March 1882, vol 267, col 1403.  
74 S 8.  
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20 of the 1878 Act, which had taken chattels comprised in a registered bill of sale 

outside the scope of the reputed ownership clause of the Bankruptcy Act. The Act 

did not apply to debentures issued by companies.75 

 

With the sanction of voidness awaiting any slight deviation from the statutory form, 

cumbersome registration requirements and renewed application of the doctrine of 

reputed ownership to security bills, lending money to individuals by way of bill of 

sale had lost its appeal. By 1898, it was clear that there had been a dramatic 

decline in the incidence of this mode of money-lending.76 Nonetheless, having 

once got the money-lender within its sights, Parliament was reluctant to let him out 

of them.77 

 

3. THE SELECT COMMITTEES ON MONEY LENDING, 1897 & 1898 

 

The level of concern about money-lending is apparent from the title given to the 

Select Committee appointed to look into the subject in 1897: 

THE SELECT COMMITTEE appointed to inquire into the alleged evils 
attending MONEY LENDING TRANSACTIONS at high rates of interest, or 
under oppressive conditions as to Repayment, between the poorer classes 
and professional Money Lenders.78  

 

It was clear from this that the approach of the Committee was hardly going to be 

one of detached objectivity. The Committee took evidence but was unable to 

conclude its inquiry by the end of the session. A Committee on the same subject 

was, therefore, appointed in the next session and reported in 1898.  In total, the 

Committees examined forty-one witnesses, including numerous money-lenders, 

county court judges and solicitors, as well as a Mr Thomas Farrow, who had made 

a study of the subject of money-lending and provided the Committee with a ‘very 

                                                           
75 S 17.  
76 See Report from the Select Committee on Money Lending (1898) (‘1898 
Report’)  
77 To what extent anti-semitism was a factor in the zealousness about money-
lending remains a matter of speculation. On anti-semitism in Britain during this 
period, see Colin Holmes, Anti-Semitism in British Society, 1876–1939 (Hodder 
& Stoughton 1979).  
78 The Committee took evidence, but was unable to conclude its inquiry by the 
end of the Session. A Committee on the same subject was therefore appointed 
in the next Session and reported in 1898.  
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complete survey’ of the practices of money-lenders.79  

 

(a) Problems of Information and Comprehension 

A key component of the practices of the more unscrupulous money-lenders was 

the ensnaring of potential borrowers with misleading and fraudulent circulars, 

advertisements and prospectuses. These were typically designed to mislead in 

respect of the terms on, and rate at, which the money-lender was prepared to 

lend. The most common example was the statement that the money-lender would 

advance money ‘at 5 per cent’. The potential borrower would assume that this 

meant 5 per cent per annum, when in fact the lender only ever lent at a rate of 5 

per cent per month.80 In fact, the Committee concluded that, on the evidence 

before it, 60 per cent per annum was the minimum rate of interest generally 

charged by money-lenders.81 

 

Many money-lenders were also anxious to conceal their true identities, referring to 

their businesses as ‘Banks’, ‘Companies, and ‘Finance and Advance 

Corporations’ or trading under the (false) names of well-known local persons in an 

attempt to create an impression of respectability.82 Other money-lenders falsely 

claimed to be private individuals with spare capital to invest, using phrases such 

as ‘a wealthy capitalist, residing in a private house, and having a large amount of 

uninvested money lying idle at his command’ and ‘genuine private source’ in 

advertisements, the implication being that they only lent on reasonable terms 

rather than with a view to making exorbitant profit.83  One notorious money-lender, 

Baron Cohen, even traded as a ‘widow lady’ of the name of Mrs Vincent.84 Many 

money-lenders traded under multiple names. One witness admitted that he traded 

under eight different aliases,85 and evidence was given of case in which a man 

                                                           
79 1898 Report (n 76) iii. Farrow was Honorary Secretary of the Agricultural 
Banks Association, a philanthropic body established to encourage the formation 
of village credit societies in England. He was the author of two books on money-
lending: In the Money-Lender’s Clutches (Yeoman 1895) and The Money-
Lender Unmasked (Roxburgh Press 1895).  
80 1898 Report (n 76) iv.  
81 ibid. 
82 Evidence of Thomas Farrow, Report from the Select Committee on Money 
Lending (1897) (‘1897 Report’) q 46. 
83 ibid qs 25–34. 
84 ibid q 46. 
85 Evidence of Isaac Gordon, ibid q 2699. 
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had traded under thirteen.86  

 

Obviously, there could be a number of motivations for this. The money-lenders 

who gave evidence to the Committee claimed it was simply a means of 

maximizing their opportunities for attracting business.87 Others were more 

suspicious, claiming that it was done with a view to misleading the public and 

insulating money-lenders from the reputational effects of their own unscrupulous 

practices.88 In some cases the use of multiple names was part of a method 

designed to entangle the borrower even more deeply in the lender’s web.  Having 

borrowed from one money-lender, the borrower would find himself unable to make 

the required repayments. At that very moment, he would be approached by a 

second money-lender, offering him a loan that would enable him to extricate 

himself from the clutches of the first money-lender. The second money-lender 

would, of course extract a heavy premium for the provision of the credit. With the 

terms of the second loan being even more onerous than the first, the borrower 

would inevitably find himself in even greater difficulty as the date of repayment 

approached, whereupon he would be ‘saved’ by the offer of a loan from a third 

money-lender on harsher terms still. Ultimately, the borrower would discover that 

all three money-lenders were one and the same person or firm.89     

 

Having got the potential borrower ‘on the hook’, the unscrupulous money-lender’s 

task was then to ensure that the borrower remained as unenlightened as possible 

about the terms of the transaction at the stage of formation of contract. It was 

clear from the evidence given to the Committees that, despite the introduction by 

the Bills of Sale Act (1878) Amendment Act 1882 of a statutory form for bills of 

sale, borrowers were still executing bills of sale in complete ignorance of the 

nature of the document.90 As one county court judge put it, ‘very few people, even 

                                                           
86 Evidence of Thomas farrow, ibid q 46. 
87 See eg the evidence of Mr Samuel, ibid q1996. 
88 See eg 1898 Report (n 76) q 176 put to Sir George Lewis: ‘Is it possible that 
when they get into litigation they are desirous it may not be known whatever 
comes out, that it applies to a firm carrying on a business in another place?’  
89 Evidence of Thomas Farrow, 1897 Report (n 82) qs 191–204. 
90 Evidence of Thomas Farrow, ibid qs 8 and 122; evidence of Judge William 
Owen, ibid qs 4608–09; evidence of Judge Lumley Smith, ibid q 4625.  
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lawyers, understand bills of sale’.91 There was no doubt, though, that some 

money-lenders took positive steps to conceal from, or misrepresent to, the 

borrower the nature of the document they were signing. Thomas Farrow’s 

evidence was particularly instructive on this point. In many cases, the money-

lender’s clerk would call on the prospective borrower, no mention previously 

having been made of a bill of sale. The clerk would require the borrower to sign a 

bill of sale, representing it to be either an inventory of the borrower’s furniture 

either for the purposes of a satisfying the money-lender as to what sort of security 

there would be behind a promissory note or for insurance purposes, or a 

promissory note or a mere receipt for money.  Commonly, the borrower would not 

be allowed to read the document. Sometimes, the document would deliberately be 

folded or covered up in such a way as to ensure that the borrower could not read 

the contents, and the borrower would deliberately be hurried by the clerk claiming 

to be in a great hurry to get away to catch a train. It would not be until the following 

day when the borrower received a letter from the money-lender referring to ‘the bill 

of sale which you signed yesterday’ that the borrower would appreciate the 

significance of the document.92  

 

Even where borrowers understood the nature of the document they were signing, 

be it a bill of sale or a promissory note, many would fail to understand the terms 

on which they were contracting. Again some of these problems of ignorance were 

intentionally caused, or at least exacerbated, by money-lenders. One tactic was 

the use of deliberately confusing terms. A good example of a term designed to 

confuse the borrower is provided by a default clause included by a number of 

money-lenders in their promissory notes. The clause provided that in the event of 

one instalment being in arrear, the whole amount would fall due, together with 

interest at the rate of ‘a halfpenny in the shilling per pound per week’. In fact, that 

equated to a rate of 216 per cent interest per annum, but it would have been 

extremely difficult for the average borrower, let alone an illiterate or unskilled one, 

                                                           
91 Evidence of Judge William Owen, 1897 Report (n 82) q 4609. The 
requirement that execution of the bill of sale be attested by a solicitor, who had 
explained its effect to the borrower, had, of course, been jettisoned by the 1882 
Act.  
92 Evidence of Thomas Farrow, ibid (n 82) qs 83–88.  
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to take in the effect of that formulation of default interest.93 

 

Some money-lenders were not above engaging in misrepresentations and fraud 

concerning the terms of the agreement. One typical example given in Thomas 

Farrow’s evidence is that of a borrower approaching a money-lender for a loan of 

£100 for the period of a year. The money-lender would agree to lend him the 

money and state that the total interest would be £15. When, however, the time 

came to sign the promissory note, the money-lender would tell the borrower that it 

was his custom not to make out notes for longer than three months but that he 

should rest assured that loan would in fact be for a year, that the total interest 

would still be £15, and there would be no problem with a renewal. On the basis of 

this statement, the borrower would sign the document which stated that the loan 

was for a period of 3 months and the interest £15. At the end of three months, the 

money-lender would demand the whole sum of £115, the borrower being left with 

no choice but to submit to a renewal on the same or even more extortionate 

terms.94  

 

There was also evidence in bills of sale cases of money-lenders filling in the rate 

of interest after the bill had been executed.  In some cases, the bill would simply 

state that the rate of interest was ‘5 per cent’, as had appeared in a prior 

advertisement, and the words ‘per month’ would be added after the borrower had 

left. In other cases, when the terms were read to the borrower the words ‘per 

month’ would simply be omitted after the stated rate of interest. There were even 

examples of bills of sale cases where the interest rate had been originally stated in 

the document as ‘six’ per cent and the letters ‘ty’ added after the borrower had 

left.95 In such cases, it would, in theory at least, have been open to borrowers to 

challenge these agreements. These were, of course, all evasions of the Bills of 

                                                           
93 Evidence of Judge Lumley Smith, ibid q 4693, who likened this formulation of 
default interest to the famous case of James v Morgan (1663) 1 Lev 111, 83 
Eng Rep 323, mentioned by Lord Hardwicke in Earl of Chesterfield v Janssen 
(1750) 1 Atk 299, 26 Eng Rep 191, where relief had been given to the 
purchaser of a horse who had agreed to give a barley corn for the first nail, two 
for the second nail, four for the third nail, and so on. The horse in fact had thirty-
two nails, eight in each shoe, and the vendor claimed to be owed five-hundred 
quarters of barley. The judge ordered the jury to award the true value of the 
horse, which was £8; evidence of Sir Henry Hawkins, 1898 Report (n 76) q 549.  
94 Evidence of Thomas Farrow, 1897 Report (n 82) q 110. 
95 ibid q 91.  
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Sale Act but, where the borrower was ignorant and/or impecunious, the chances 

of the transaction being challenged were remote.  

 

(b) Freedom of Contract and Inequality of Bargaining Power 

Clearly though, there would be cases where the borrower was so ‘necessitous’ 

that the absence of fraud or sharp practice and perfect knowledge and 

understanding of the terms of the transaction would have made little difference to 

their decision to enter into the contract.  The theme of acute inequality of 

bargaining power between borrower and money-lender was returned to again and 

again in the evidence of the witnesses. In many cases, default would be 

inevitable, and having once entered the transaction, the borrower found himself 

completely at the money-lender’s mercy, forced to obtain ‘renewal after renewal at 

increasingly extortionate rates until he is utterly ruined’.96 As Sir James Mathew97 

put it: 

[T]he money-lender may do with him as he pleases. Now, I think that is not 
a position in which one man ought to be placed by the law with reference to 
another; he ought not to have that power of coercion; he ought not to have 
his fellow creature in that state of subjection. It is not blackmailing, but he 
may so act as to approach very nearly to the confines of that offence; and, 
as experience shows, the exactions are, under such circumstances, 
sometimes excessive and extraordinary.98  
 

An exacerbating factor in some cases was the threat to inform the borrower’s 

employer as clerks in the Bank of England, the Civil Service, the Post Office and 

other public offices were prohibited from borrowing money by the rules and 

regulations relating to their offices.99  Statutory declarations were also used as a 

lever for oppression, typically where the borrower was a young man from a good 

family. Before granting the loan, the money-lender would require the borrower to 

make a sworn declaration of the amount of his debts. The money-lender would 

know that the declaration was false and, on default, would take out a summons at 

the police-court in respect of the false declaration with a view to using the fear of 

                                                           
96 1898 Report (n 76) iv.  
97 Sir James Mathew was a Judge of the Queen’s Bench until 1901, when he 
became a Lord Justice of Appeal. He was responsible for the establishment of 
the Commercial Court in 1895.  
98 1898 Report (n 76) q 1441.  
99 Evidence of Sir George Lewis, ibid qs 110–11. 
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exposure to extract repayment from the borrower’s family.100 

 

This concern with inequality of bargaining power was in stark contrast to the 

freedom of contract mantra on the back of which the Select Committee of 1818 

had proposed repeal of the usury laws. But as a number of witnesses to the 1897 

and 1898 Select Committees pointed out, the repeal of the usury laws had 

proceeded on the ground of ‘high commercial policy’ and the 1818 Committee had 

simply not had in mind this type of small money-lending transaction, which had 

increased so dramatically in number throughout the course of the century.101 It 

was, therefore, hardly surprising that the 1818 Committee had failed to appreciate 

that the deregulation that it advocated on the back of freedom of contract 

assumed a level of equality which was simply not present in the typical transaction 

between a lender and a small private borrower. 

  

(c) Substantive Fairness  

It was obvious from the title given to the Select Committees (‘to inquire into the 

alleged evils attending money lending transactions at high rates of interest, or 

under oppressive conditions as to repayment’) that the substantive fairness of 

money-lending transactions was going to be a major focal point of their inquiries.  

 

In its Report, the 1898 Committee concluded that the minimum rate of interest 

charged in money-lending transactions was generally about 60 per cent. Some 

money-lenders charged a uniform rate of interest whereas others charged as 

much as they could get.102 In his evidence, Thomas Farrow suggested that most 

lenders were charging between 60 to 170 per cent on bills of sale but that interest 

on unsecured loans on promissory notes was much higher.103 One notorious 

money-lender, Isaac Gordon, admitted in his evidence to the Committee to having 

charged as much as 3,000 per cent interest.104The problem of interest rates or 

‘bonuses’ on renewals was particularly acute, with Gordon admitting that he 

generally charged a ‘bonus’ of up to 1,000 per cent for a renewal of a bill of 

                                                           
100 ibid qs 48−49. 
101 ibid, qs 148–49; evidence of Judge William Owen, 1897 Report (n 82) qs 
4522−24; evidence of Judge Lumley Smith, 1897 Report (n 82) qs 4679–81.  
102 1898 Report (n 76) iv.  
103 Evidence of Thomas Farrow, 1897 Report (n 82) q 110.  
104 Evidence of Isaac Gordon, ibid qs 3049–52.  
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exchange or promissory note.105 On renewing the loan, the costs and interest 

would be added to the original principal and, as one county court judge put it, ‘the 

whole thing starts again with compound interest, so that, although one cannot say 

there is any fraud about the thing, people know what it is nevertheless. It is a thing 

as to which, when they are once in they never get out, as far as my experience 

goes’.106 

 

Harsh default clauses were a particular source of concern. One common type of 

default clause, discussed above,107 provided that, in the event of default on any 

instalment, the arrears would immediately become due with interest at 216 per 

cent per annum. An even harsher type of default clause commonly inserted into 

money-lenders’ agreements provided that, on default of any one instalment, the 

entire sum payable over the contemplated period of the loan, including capital and 

interest, would immediately become payable.108 The earlier the point in time at 

which the default occurred, the greater would be the effect of the clause in inflating 

the annual rate of interest.  

 

During the Committee proceedings, the re-introduction of a statutory ceiling on 

interest rates was mooted. The alternative to a return to this ‘bright-line’ approach 

was the introduction of a statutory re-opening provision giving the courts 

unfettered discretion to make such order that, in all the circumstances of the case, 

appeared reasonable. This was viewed as a statutory extension of the equitable 

jurisdiction to grant relief from unconscionable bargains. Such statutory extension 

was thought to be necessary for two reasons. Although the scope of the equitable 

jurisdiction to grant relief from unconscionable bargains was far from clear,109 

most Equity lawyers of the day would not have considered that there was a power 

to intervene simply because advantage had been taken of a borrower’s financial 

distress in a ‘pure money-lending’ case.110 The very limited equitable jurisdiction of 

the county courts, which dealt with a great number of money-lending cases, 

                                                           
105 ibid, q 3067. 
106 Evidence of Judge Lumley Smith, ibid q 4648.  
107 Text to n 93. 
108 Evidence of Judge Owen, 1897 Report (n 82) qs 4569–71. 
109 See discussion in chapter 3. 
110 That is outside the situation of dealings with expectant heirs or reversioners. 
See eg the evidence of Judge Lumley Smith, 1897 Report (n 82) q 4661.  
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provided a further reason for a statutory extension.111  

 

The majority of the witnesses from the legal profession, including a number of 

county court judges, were strongly in favour of extending this equitable jurisdiction 

by granting all courts a statutory power to re-open unconscionable transactions 

with money-lenders.112 Sir James Mathew was opposed to such a power on two 

grounds: firstly, that ‘there would be a great variety of opinion’ and that it was 

crucial for both money-lenders and borrowers to know exactly where they would 

stand in relation to their transactions; secondly, that it would give rise to litigation 

and costs which would inevitably, in part at least, be borne by the borrower. His 

favoured solution was to make interest beyond a rate of 10 per cent 

irrecoverable.113  

 

(d) Problems of Access to Justice  

The acute inequalities between money-lenders and borrowers resulting from 

disparities in bargaining power and access to, and ability to process, information 

were exacerbated by the disparity in their litigious power. Access to justice has 

always been a problem for private individuals seeking relief in respect of small 

transactions entered into with better resourced parties acting in the course of 

business. This problem was particularly acute in money-lending cases as financial 

distress had generally been the reason for resorting to the money-lender in the 

first place. In addition, some borrowers would go to any lengths, including not 

defending proceedings, to avoid public exposure of their financial misfortunes. The 

likelihood of the borrower obtaining relief, assuming that the law provided some 

means of relief, was made all the more remote by the tactic of suing the borrower 

in a distant court in the hope that he would not put in an appearance. Section 74 

                                                           
111 See discussion in chapter 3. 
112 Sir Henry Hawkins (Judge of the High Court), Judge Lumley Smith (Judge of 
the County Court), Sir Frederick Falkiner (Recorder of Dublin and Judge of the 
County Court), Mr Stanley Monck (Chief Registrar in Bankruptcy in Ireland), Mr 
Roxborough (Assistant Judge of the Lord Mayor’s Court of London), Mr Charles 
Inman, Solicitor.  The Council of the Incorporated Law Society made a similar 
recommendation: see 1898 Report (n 76) appendix 4.  
113 Evidence of Sir James Mathew, 1898 Report (n 76) qs 1459–60 and 1533–
45. Judge Collier also expressed concern that the power would lead to 
‘enormous litigation’ and that once the courts were given the power to reform 
contracts in money-lending cases it would be hard not to extend it to other types 
of contract: 1897 Report (n 76) q 303.  
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of the County Courts Act allowed the defendant to be sued in the court in the 

district where he resided or carried on business or, with the leave of the judge or 

registrar, in the district where the ‘cause of action or claim wholly or in part arose’. 

Those words were construed broadly by the courts to mean the district where 

anything necessary to make out the plaintiff’s case had occurred. The more 

unscrupulous money-lenders were quick to take advantage of this, typically by 

ensuring that the agreement was entered into, or the promissory note dated or 

payable at a place distant from the defendant’s place of residence.114 It was 

suggested that this was one reason why money-lenders traded from different 

addresses all over the country.115 

 

(e) Bills of Sale 

The problem of borrowers’ lack of understanding and the complexity of bills of sale 

was adverted to above, as was the problem of money-lenders’ misleading and 

fraudulent conduct in relation to the statement of interest rates. Despite the 

protective measures introduced in the Bills of Sale (1878) Amendment Act 1882, 

bills of sale, although used far less frequently than hitherto, were still productive of 

great hardship amongst the poorest class.  There was also evidence of evasion of 

the Bills of Sale Acts by those money-lenders who continued to make use of the 

device.  In particular, the minimum threshold of £30 that had been introduced in 

1882 was often evaded by part of the loan monies immediately being handed 

back to the money-lender.116 So, too, was the requirement that the full amount of 

consideration given for the bill of sale be truly stated, with money-lenders often, in 

fact, deducting sums for charges from the amount stated on the face of the bill.  

 

(f) Recommendations of the 1898 Committee 

Having considered the evidence before it, the Committee reported in June 1898 

that it had:  

                                                           
114 See eg the evidence of the solicitor, Mr Corbett, 1897 Report (n 82) qs 
2604–28. His client had entered into a loan transaction in Birmingham with 
Isaac Gordon, who was trading under another name. Unknown to the borrower, 
Gordon had dated one of the bills as made at Glasgow and made it payable 
there. As a result, Gordon was able to obtain a decree of the Court of Session 
under the Scottish process of summary diligence without the borrower even 
being aware of the Scottish proceedings.  
115 Evidence of Sir George Lewis, 1898 Report (n 76) q 92.  
116 Evidence of Thomas Farrow, 1897 Report (n 82) qs 331−33.  
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[U]nhesitatingly come to the conclusion that the system of money lending 
by professional money-lenders at high rates of interest is productive of 
crime, bankruptcy, unfair advantage over other creditors of the borrower, 
extortion from the borrower’s family and friends, and other serious 
injuries to the community.  
And although your Committee are satisfied that the system is sometimes 
honestly conducted they are of opinion that only in rare cases is a person 
benefited by a loan obtained from a professional money-lender, and that 
the evil attendant upon the system far outweighs the goods. 
They therefore consider that there is urgent need for the interposition of 
the legislature with a view to removing the evil.117  
 

With this in mind, a number of specific recommendations were made; the most 

important are outline below.  

Statutory Re-Opening Provision 

The Committee concluded that the ‘only effective remedy for the evils attendant 

upon the system of money lending by professional money-lenders is to give the 

courts absolute and unfettered discretion in dealing with these transactions’.118 

It was recommended that both the county courts and the High Court should be 

invested with the power to review and re-open such transactions. This power 

could be exercised both in proceedings brought by the money-lender to enforce 

such transactions and proceedings by the borrower for relief or the redemption 

of any security. It was proposed that there should be no right of appeal by either 

party except by leave of the court and that the courts should have the power, 

whenever it appeared desirable, to hear any money-lending case in private.  

 

Renewals  

In view of the particularly acute problems with renewals, it was also proposed 

that no transaction between a judgment debtor and a judgment creditor by way 

of renewal of a loan should be valid so long as the judgment remained 

unsatisfied.119 

 

 Amendments to the Bills of Sale Legislation  

Given the evidence of evasion of the provisions of the bills of sale legislation, a 

                                                           
117 1898 Report (n 76) v.  
118 ibid vi. 
119 ibid vii. 
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number of amendments were recommended in respect of bills of sale.120 The 

Committee proposed raising the minimum limit for bills of sale from £30 to £50 

and that the bill should be void if the borrower did not actually receive and enjoy 

the use of the full sum stated to have been advanced. Furthermore, the bill of sale 

should, it was recommended, be attested and fully explained to the borrower by 

the registrar of the county court of the relevant district and the money actually 

handed over to the borrower in the registrar’s presence or satisfactory proof 

provided that the whole amount stated to have been advanced had in fact been 

paid over to the borrower. It was also proposed that the rate of interest to be 

stated in the statutory form should be the annual rate. On the question of seizure 

and removal of the goods, the Committee recommended that seizure of the goods 

should only be carried out by a certified bailiff of the county court and the period 

during which the sale or removal of the goods from the borrower’s premises was 

prohibited121 be extended from five to twenty-one days after seizure. Removal and 

sale of the goods without the order of the county court should, it was proposed, be 

prohibited.  

 

Registration 

A number of witnesses had been in favour of the introduction of a licensing 

scheme, allowing for the exclusion of those were not fit and proper persons to 

carry on the business of money-lending.122 The Committee stopped short of 

making such a recommendation, taking the view that operation of an effective 

licensing system would be beset with difficulties and that money-lenders would 

immediately advertise themselves as ‘licensed under Act of Parliament,’ implying 

a guarantee of respectability.123 Instead, a system of registration was proposed, 

with a view to preventing money-lenders concealing their true identities and 

trading in multiple names.124 This system would require all persons carrying on the 

business of money-lender, whether individually, in partnership, or as a company, 

to be registered. No individual should be allowed to trade otherwise than in his 

                                                           
120 ibid vii–viii. 
121 Under s 13 of the Bills of Sale Act (1878) Amendment Act 1882.  
122 See eg the evidence of Sir George Lewis, 1898 Report (n 76) q 185; 
evidence of Sir Henry Hawkins, 1898 Report (n 76) qs 429–31; evidence of Mr 
Charles Inman, 1897 Report (n 82) qs 2487–96; evidence of Judge Owen, 1897 
Report (n 82) qs 4510−20. 
123 1898 Report (n 76) xi. 
124 ibid x. 
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own name. If he traded as a partnership, the firm should be registered and the 

names and addresses of the partners should be given. Money-lenders should also 

be prohibited from describing themselves as banks, trusts, corporations or using 

other misleading titles or issuing any false or misleading prospectuses, circulars or 

advertisements. It was recommended that contravention of any of these 

requirements should be made an offence.  

 

Venue of proceedings 

The Committee recommended that in all cases where proceedings were taken in 

the county court, the money-lender should sue only in the district where the 

borrower resided, and that the Scottish summary process known as summary 

diligence should have no application to transactions with money-lenders unless 

the borrower was domiciled in Scotland.125 

  

Copies of Documents and Accounts 

It was proposed that the money-lender should be required, at the time the 

transaction as entered into, to provide the borrower and the surety (if any) with 

copies of every document signed by them. Non-compliance with the requirement 

would result in the money-lender being unable to recover the money lent. The 

Committee also recommended that the money-lender should be required to keep 

an accurate account of each transaction and provide the borrower with a clear 

statement of his account to date, on every date when an instalment fell due.126  

 

4. PARLIAMENTARY DEBATES ON THE MONEY-LENDERS BILL 

 

Some MPs expressed doubts as to the spirit in which the Select Committee had 

approached its consideration of the subject and it was suggested that money-

lenders had not had a fair hearing before the Committee. One MP described the 

Bill as ‘thoroughly vindictive’ and, while intended to be of application to the 

generality of transactions with money-lenders, as founded on the misdeeds of one 

particular money-lender, the notorious Isaac Gordon.127 Another described its 

                                                           
125 ibid ix. 
126 ibid xi. 
127 HC Deb 21 June 1900, vol 84, col 699. 
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preamble,128 which did not, in the event, become law, as ‘very inflammatory’.129  

 

The chief controversy arose in respect of the statutory re-opening provision. 

Predictably, objections were taken to it in some quarters as a dangerous and 

heretical incursion into freedom of contract. As originally drafted, the clause 

provided that, where the interest charged in respect of the loan exceeded the rate 

of 10 per cent per annum or where the amounts charged for expenses, inquiries, 

fines or any other charges were excessive, the court could reopen the transaction 

if satisfied that it was harsh and unconscionable, substituting such sum which, 

according to the circumstances of the case, it considered fair.   

 

The Earl of Wemyss, for example, railed against the Bill as an instance of the sort 

of ‘grandmotherly legislation’ which had been put forward by the Liberals since the 

Irish Land Act 1870,130 with a view to bringing about a ‘new heaven and a new 

earth’.131 The Earl registered his protest against this violation of the liberty ‘of one 

man to deal with another in all matters of money, trade, and commerce without 

State interference’.132 The reference in the clause to a particular rate of interest133 

above which the courts would have jurisdiction to consider whether to reopen the 

transaction was portrayed by its critics as fixing the rate of interest and hence a 

return to the ‘dark ages’ of the usury laws. Its supporters pointed out that the 

clause had no such effect but it was, ultimately, amended so as to remove 

reference to any particular rate of interest. Nonetheless, the clause remained 

controversial. There was a grave concern that the absolute judicial discretion it 

                                                           
128 ‘Whereas certain persons trading as, and known by the name of money-
lenders carry on their business of lending money by deceptive methods, and 
inflict by harsh and unconscionable bargains great injury upon those who 
borrow money from them; and it is expedient that such money-lenders and their 
methods of carrying on such business of money-lending be subject to control’. 
129 HC Deb 21 June 1900, vol 84, col 691. 
130 This Act had empowered the courts to intervene by revising rents where 
satisfied that they were ‘exorbitant’. The Earl also mentioned the Workmen’s 
Compensation Act of 1897, which ‘fixed the price of a man from his head to his 
little finger’, and the Seats for Shop Assistants (Scotland) Bill currently before 
Parliament, which he described as a ‘reductio ad absurdum of this kind of 
legislation’.    
131 HL Deb 1 May 1899, vol 70, cols 928−29. 
132 ibid col 930.  
133 The Bill was subsequently amended so as to bring the rates of interest 
triggering the courts’ jurisdiction into line with those laid down in the 
pawnbroking legislation.  
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granted would lead to quite divergent approaches, with money-lenders continuing 

to flourish in some districts while being ‘strangled out of existence’ in others.134 As 

one MP put it: 

Many judges have been heard to say in the County Courts that they will 
never give more than 5 per cent interest to a money-lender; they think it is 
wrong to do so; they are animated by that spirit of hatred of the whole class 
of money-lenders which breathes through the spirited preamble which I 
ventured to read to the House. Other Judges are inclined to hold men 
strictly to their contracts, and they say that a man ought to pay what his 
contract says he should pay, unless he can prove fraud or deception, or 
something of that kind.135  

 

The Select Committee’s recommendation that provision should be made for the 

hearing of money-lending cases in private was rejected as was its suggestion that 

there should be no right of appeal against this exercise of judicial discretion.  

While it was acknowledged that legislative changes in respect of bills of sale were 

needed, it was thought that this would be better left to separate legislation which, 

in the event, never materialised.  The introduction of a registration scheme met 

with parliamentary support but many of the Committee’s other recommendations 

fell by the wayside.  

 

5. THE MONEY-LENDERS ACT 1900 AND ITS OPERATION 

 

(a) Scope  

The provisions of the Act applied only to those who were ‘money-lenders’. That 

expression was defined in s 6 as including ‘every person whose business is that of 

money-lending, or who advertises or announces himself or holds himself out in 

any way as carrying on that business’. Whether someone was carrying on a 

money-lending business was a question of fact in each case.136 It was insufficient 

that a person had lent money on several occasions at remunerative rates of 

interest; a certain degree of system and continuity about the transactions was 

required.137  

                                                           
134 HC Deb 26 June 1900, vol 84, col 1193. 
135 HC Deb 21 June 1900, vol 84, col 694–95.  
136 Litchfield v Dreyfus [1906] 1 KB 584, 590 per Farwell J.  
137 Newton v Pyke (1908) 25 TLR 127, 128 per Walton J. See also Edgelow v 
MacElwee (198) 118 LT 177; Newman v Oughton [1911] 1 KB 792, where it 
was held that one isolated loan transaction could not amount to the ‘business’ of 
money-lending.  
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Expressly excluded from the expression ‘money-lender’ were pawnbrokers (who 

were already subject to legislative control);138 self-help organisations such as 

friendly societies, building societies and loan societies, which were regulated by 

statute;139 corporations empowered by special Act of Parliament to lend money in 

accordance with that special Act; 140 and any person bona fide carrying on the 

business of banking or insurance or any business whose primary object was not 

the lending of money.141  

 

The distinction between money-lending and banking was a significant. The reason 

for excluding banks from the Act, despite the fact that lending was a central part of 

their business, was the high reputation that they enjoyed. This was in sharp 

contrast to the disreputable public image of the money-lender, an unscrupulous 

creature from whom the citizen needed protection. As Farwell J put it in Litchfield v 

Dreyfus, the Money-Lenders Act ‘was supposed to be required to save the foolish 

from the extortion of a certain class of the community who are called money-

lenders as an offensive term’.142 Furthermore, banks were not, at that time, in the 

business of lending to that section of the public most likely to fall under the 

description of ‘foolish’. Although the mainstay of bank lending was the provision of 

commercial credit, it is true that by the beginning of the twentieth century the 

majority of the more affluent classes would have had bank accounts, often with 

associated overdraft facilities, which they would have used for personal and well 

as business or professional purposes. It was not, however, until much later that 

                                                           
138 But only in respect of business carried on in accordance with the 
pawnbroking legislation: see s 6(a). An unresolved problem was whether the 
exemption in s 6(a) applied to a pawnbroker in the making of loans in excess of 
£10, as such loans had been excluded from the operation of the pawnbroking 
legislation by s 10 of the Pawnbrokers Act 1872. In Newman v Oughton, ibid 
795, it was suggested in obiter by Ridley J that it was the intention of the Act to 
exempt all pawnbroking transactions except those that were in violation of the 
Pawnbrokers Act 1872. Since that Act was not violated if more than £10 was 
lent on pledge, such transactions would be within the exemption in s 6(a).   
139 Any registered society within the meaning of the Friendly Societies Act 1896, 
or any society registered or having rules certified under ss 2 or 4 of that Act, or 
under the Benefit Building Societies Act 1836, or the Loan Societies Act 1840, 
or under the Building Societies Act 1874 to 1894: see s 6(b). 
140 S 6(c).  
141 S 6(d).  
142 (n 136) 590. Farwell J went on to add that money-lending was, in fact, a 
perfectly respectable business.  
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the banks overcame what the Crowther Committee described as their ‘aloofness’ 

towards large-scale direct involvement in the financing of consumer credit.143 The 

rationale for exempting insurers was similar, namely that they were primarily 

involved in the provision of commercial rather than personal or ‘consumer’ credit. 

 

Those bona fide in the business of banking144 or insurance145 came within the 

exemption in section 6(d) without having to show that the lending of money was 

not the business’s primary object. For those engaged in other types of business, 

this was a requirement. The volume of money-lending transactions would 

obviously be highly material to the question whether money-lending was the 

primary object of the business.146 The fact that the money-lending had the greater 

purpose of bringing in fees for, or attracting new customers to, the alleged money-

lender’s ‘non-money-lending’ business would indicate that money-lending was not 

the business’s primary object.147 The Board of Trade was also empowered to 

exempt any corporation from the requirement of registration contained in s 2.148    

 

Although the Act was motivated by a desire to protect the ‘foolish’ and ‘poor’ − in 

other words those who suffered from significant bargaining inequalities −  from 

exploitation at the hands of unscrupulous commercial money-lenders, its 

application was not restricted to the equivalent of the modern-day consumer 

transaction (that is, one entered into for personal purposes) but extended, without 

monetary limit, to transactions entered into by borrowers, whether individuals or 

corporations, for business purposes. 

 

 

                                                           
143 Consumer Credit: Report of the Committee (Cmnd 4596, 1971) paras 
2.1.28–2.1.29. See also James McManus, ‘Law and Power: A Study of the 
Social and Economic Development of the Law Relating to Consumer Credit’ 
(PhD thesis, University of Dundee 1985) 101−02.  
144 The defining characteristic of a banking business had been said to be the 
receiving of money from and on behalf of the customer on condition of paying it 
back when asked for, or when drawn upon: Foley v Hill (1848) 2 HLC 28, 43; 9 
ER 1002, 1008, per Lord Cottenham LC. See also In The District Savings Bank 
Ltd, ex parte Coe (1861) 3 De GF & J 335, 45 ER 907.   
145 On the question of what would amount to an insurance business, see Nelson 
and Co v the Board of Trade (1901) 17 TLR 456. 
146 Fagot v Fine (1911) 105 LT 583. 
147 Furber v Fieldings (1907) 23 TLR 362. 
148 Pursuant to regulations made by the Board of Trade under s 6(e). 
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(b) Judicial Construction and Application of the Re-Opening Provision 

(i) General Approach 

The judiciary may have been among the most ardent advocates of a statutory re-

opening provision during the Select Committee proceedings, but many of its 

members were not slow in voicing their dismay and frustration when actually 

confronted with the broad discretion bestowed on them by section 1(1). The first 

part of this longwinded subsection provided that: 

 Where proceedings are taken in any court by a money-lender for the 
 recovery of any money lent after the commencement of this Act, or the 
 enforcement of any agreement or security made or taken after the 
 commencement of this Act, in respect of money lent either before or after 
 the commencement of this Act, and there is evidence which satisfies the 
 court that the interest charged in respect of the sum actually lent is 
 excessive, or that the amounts charged for expenses, inquiries, fines, 
 bonus, premium, renewals, or any other charges, are excessive, and that, 
 in either case, the transaction is harsh and unconscionable, or is otherwise 
 such that a court of equity would give relief, the court may re-open the 
 transaction. 
 
One issue which caused some initial difficulty was determining the matters that 

could be left to a jury as questions of fact.  In Burton v Companies Registration 

Agency,149 Bucknill J had left to the jury the questions of both whether the rate of 

interest was excessive and the transaction harsh and unconscionable, a course 

followed by Ridley J in Samuel v Pazolt 150 later the same year. It was not until 

eight years later that the Court of Appeal confirmed in Abrahams v Dimmock151 

that both were questions of law for the judge.152 A jury, where present, should, 

however,  be asked to find any facts, such as the borrower’s means, his capacity 

to repay, his state of necessity if any, and any security offered, which the judge 

considered necessary for determination of these questions of law.153 

 

But the provision presented far more fundamental difficulties. In 1908, Farwell LJ 

observed that ‘the Act of Parliament has cast upon the Court the necessity, very 

much against the will of most of the Judges who have to deal with the matter, of 

                                                           
149 (1907) 23 TLR 151. On appeal, the Court of Appeal expressed no opinion on 
whether that had been the proper course of action: (1907) 23 TLR 337. 
150 (1907) 23 TLR 622. 
151 [1915] 1 KB 662. 
152 As well as the question whether a Court of Equity would give relief.  
153 ibid 672. 
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remodelling the terms which were entered into persons who are sui juris’.154 The 

construction of the subsection, in fact gave rise given rise to considerable 

difficulties, with one early decision threatening to frustrate the very purpose of s 

1(1) just months after the Act’s entry into force. In Wilton & Co v Osborne,155 

Ridley J concluded that the interest rate of 160 per cent charged on the loan in 

question ‘must be regarded as excessive, and that the whole transaction was, in 

the sense that the charges made were excessive and extortionate, harsh and 

unconscionable’.156 Nevertheless, relief was refused. In Ridley J’s view, the words 

‘or is otherwise such that a Court of Equity would give relief’ in s1(1) qualified the 

preceding words, ‘is harsh and unconscionable’, rather than being an alternative 

to them. On this reading, transactions could be re-opened only if the 

circumstances were such that a court of equity would have granted relief prior to 

the Act which, on the facts, was not the case. On Ridley J’s reading of the 

previous authorities: 

[A] Court of Equity will not grant relief in such cases merely because the 
charges or interest are excessive. Every case has, indeed, to be judged by 
its own circumstances; but unless the borrower be of the class known as 
expectant heirs (which requires distinct consideration) the rule is that, 
assuming him to be of full capacity, relief will not be granted unless it can 
be shewn that he has been overreached, tricked, or deceived, and that the 
money-lender has taken an unfair and undue advantage of his weakness 
and necessities. The general rule is that neither excess of interest nor 
exorbitance of charge will suffice unless the element of unfair dealing is 
found to have existed.157  

 

As there was no unfair dealing on the facts of the case, the transaction could not 

be re-opened.  

 

In adopting Ridley J’s construction of the subsection in the subsequent case of 

Barnett v Coronna,158 Channell J commented, somewhat scathingly, on the notion 

of a broad judicial discretion:  

 

[T]he Act was undoubtedly intended by those who framed it to allow 

                                                           
154 Fieldings v Pawson unreported (11 March 1908). Transcript in appendix G of 
Joseph Matthews, The Money-Lenders Act 1900 (Sweet & Maxwell 1908) 148, 
155. 
155 [1901] 2 KB 110. 
156 ibid 112. 
157 ibid 113. 
158 The Times, 16 June 1902.  
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Judges to exercise their discretion in opening transactions between money-
lenders and borrowers. The effect of that would be to revolutionize the law 
and to give power to the Judge to act according to his own fancy. But the 
Attorney-General had, very adroitly, managed to get inserted into the first 
section of the Act the words “or otherwise is such that a Court of Equity 
would give relief”.159 

 

Such a construction was soon held to be erroneous by the Court of Appeal, which 

overruled Wilton in In Re A Debtor.160 Collins MR, with whom Romer and Cozens-

Hardy LJJ agreed, observed that the approach taken by Ridley J was not only 

incorrect on a natural grammatical construction but would also render the 

provision nugatory. There was no reason why under the section:  

[T]he interest charged and the other charges might not be so excessive as 
to render the bargain harsh and unconscionable, even as against a 
borrower who was of full age and who stood in no special relation to the 
lender. The enactment is not that the Court is to apply only that standard 
which a Court of Equity would have applied apart from the statute.161 

 

Channell J continued to express his frustration with section 1(1), complaining 

about the difficulty of construing vague words such as ‘interest excessive’ and 

‘transactions harsh and unconscionable’.162 Fortunately, guidance from the House 

of Lords was not long in coming.  In Samuel v Newbold,163 the borrower was 

advanced £2,000 for a period of year, to be repaid with interest of £1,300 by 

twelve monthly instalments of £275. This equated to a rate of interest of 104 per 

cent per annum.  The agreement also contained a default clause under which the 

entire amount remaining of the £3,300 would immediately become due in the 

event of default on any one payment.  Due to the borrower’s death, default was 

made one month after entry into the agreement. The lender demanded payment 

of the £3,300. Had the sum been paid, the lender would have received interest at 

a rate of around 418 per cent per annum.  

 

At first instance, Kekewich J held that the transaction was harsh and 

                                                           
159 ibid. 
160 [1903] 1 KB 705. 
161 ibid 709. See the comments of Cozens-Hardy LJ at 711. See also the 
comment of Cozens-Hardy LJ in Wells v Allott [1904] 2 KB 842, 848−49 and 
Poncione v Higgins (1904) TLR 11, 12.  
162 Levene v Greenwood (1904) 20 TLR, 389; Carringtons Ltd v Smith [1906] 1 
KB 79, 86.  
163 [1906] AC 461. 



214 

 

unconscionable under s1 and that the lender was entitled to recover only the 

principal with 10 per cent interest. Kekewich J pointed to the very high rate of 

interest and the harsh default clause. Without concluding that the very high rate of 

interest of itself rendered the transaction harsh and unconscionable, he suggested 

that this may have been the case. The actual ground of the decision was the 

absence of risk; these terms had been extracted from a borrower who was a man 

of means, in good credit and perfectly able to repay the loan. In such 

circumstances it was impossible to conclude that the transaction was anything 

other than harsh and unconscionable.164 The Court of Appeal agreed.165 On 

appeal, the House of Lords categorically rejected Ridley J’s construction of s 1(1), 

holding that the Act contemplated two distinct situations: one where the 

remuneration was excessive and the transaction harsh and unconscionable, the 

second where the remuneration was excessive and a Court of Equity would have 

granted relief.166  

  

Commenting on the first situation, Lord Loreburn LC explained that:  

The section means exactly what it says, namely, that if there is evidence 
which satisfies the Court that the transaction is harsh and unconscionable, 
using those words in a plain and not in any technical sense, the Court may 
re-open it, provided of course, that the case meets the other condition 
required [ie the interest or other charges are excessive]. A transaction may 
fall within the description in many ways. It may do so because of the 
borrower’s extreme necessity and helplessness, or because of the relation 
in which he stands to the lender, or because of his situation in other ways. 
These are only illustrations, and, as in the case of fraud, it is neither 
practicable nor expedient to attempt any exhaustive definition. What the 
court has to do in such circumstances is, if satisfied that the interest or 
charges are excessive, to see whether in truth and fact and according to its 
sense of justice the transaction was harsh and unconscionable.167 

 

Lord Loreburn LC went on to stress that excessive interest and/or charges alone 

could render a transaction harsh and unconscionable: 

We are asked to say that an excessive rate of interest could not be of itself 
evidence that it was so. I do not accept that view. Excess of interest or 
charges may of itself be such evidence, and particularly if it be 
unexplained. If no justification be established, the presumption hardens into 

                                                           
164 Kekewich J’s judgment is set out in the decision of the Court of Appeal in 
Saunders v Newbold [1904] 1 Ch 260. 
165 Saunders v Newbold [1904] 1 Ch 260.  
166 Samuel v Newbold (n 163). 
167 ibid 467. 
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a certainty.168 
 

Lord James, who agreed that excessive interest could, of itself, found an 

entitlement to relief, also spoke of a shifting of the burden of proof. Lord Atkinson 

adopted a very similar approach, accepting that excessive interest could be prima 

facie evidence of harshness and unconsionability, but that it would always be 

open to the lender to show that the transaction was nevertheless fair and 

reasonable. These three judgments did not, however, spell out whether gross 

excess was required to trigger the presumption. Without using the language of 

presumptions or shifting burdens of proof, Lord Macnaghten agreed that 

excessive remuneration alone could render a transaction harsh and 

unconscionable, but implied that this would be the case only where the 

remuneration was grossly excessive: 

The Court must be satisfied that the transaction is “harsh and 
unconscionable”, that is, as I think the latter part of the sections shews, 
unreasonable and not in accordance with the ordinary rules of fair dealing. 
The rate of interest may be so monstrous as to shew that by itself. There 
may be, as Lord Thurlow said in one case, “an inequality so strong, gross, 
and manifest that it must be impossible to state it to a man of common 
sense without producing an exclamation at the inequality of it”: Gwynne v 
Heaton.169 

 

He was satisfied that, on the facts of the case, the rate of interest was ‘monstrous’. 

Lord Robertson simply concurred with the other members of the House.  

 

The decision thus clarified three important points: firstly, the section empowered 

courts to re-open a transaction in situations where Equity had not previously done 

so; secondly, a transaction could be ‘harsh and unconscionable’ solely on the 

ground of excessive interest or charges; thirdly, excessive interest would trigger a 

presumption that the transaction was harsh and unconscionable, it then falling to 

the money-lender to rebut the presumption. Thus relief was, in principle, no longer 

out of reach of the ordinary borrower who entered into a money-lending 

transaction at an extortionate rate of interest out of ‘mere’ financial necessity or, 

who, although not subject to a special cognitive disability did not understand its 

terms. The framing of the provision in terms of ‘excessive remuneration’ and 

‘transaction is harsh and unconscionable’ appeared to shift the focus away from 

                                                           
168 ibid.  
169 Samuel v Newbold (n 163) 470.  
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the notion of wrongful advantage-taking to the substance of the transaction itself. 

There was no doubt that the Select Committee had intended the courts to have 

untrammeled freedom.  But despite the clarification that the new statutory 

jurisdiction extended beyond the old equitable jurisdiction, the courts struggled to 

cut themselves free from Equity’s apron strings.  While it was confirmed that 

excessive remuneration alone could be a ground for setting the contract aside, as 

the provision was interpreted by the courts excessive remuneration still appeared 

to serve a predominantly evidential function. But what it evidenced remained 

unclear: the plaintiff’s defective consent or the defendant’s wrongful conduct in 

entering into a transaction which, in Lord MacNaghten’s words, was ‘not in 

accordance with the rules of fair dealing’?170 This tension emerged very clearly in 

a passage in Bellott’s book on money-lending, where he refers to a brief case-

note by Frederick Pollock on Saunders v Newbold: 171 

“The necessitous man,” says Lord Northington, “is not a free man.” In these 
words, says Sir Frederick Pollock, we have the principle which underlay the 
old Chancery jurisdiction as to unconscionable bargains and which inspires 
the Money-Lenders Act. This is scarcely correct. As already stated, the 
principle was that of “unfair advantage”, and the necessity of the borrower 
was one of the elements. But Sir Frederick is correct when he goes on to 
say that the necessitous man is acting under coercion; his poverty but not 
his will consents, and a Court of Equity is bound to come to the rescue.172 

 

As was seen in chapter 3, Pollock had attempted in the 1870s to reconfigure the 

law of contract around the will theory, which involved conceptualizing the 

unconscionable bargain doctrine as concerned with defective consent rather than 

wrongful advantage taking.173  Although this was met with some success, judges 

appeared reluctant to ignore the equitable resonances of the statutory jurisdiction 

in section 1(1) and the case law was shot through with this tension between 

defendant-sided and plaintiff-sided concerns.  

 

 

                                                           
170 ibid. 
171 Frederick Pollock, ‘Notes’ (1905) 21 Law Quarterly Review 101, 103.  
172 Hugh Bellott, The Legal Principles and Practice of Bargains with Money-
lenders in the United Kingdom of Great Britain and Ireland, British India and the 
Colonies (Stevens & Haynes 1906) 151. 
173 Catharine MacMillan, ‘Contract Terms Between Unequal Parties in Victorian 
England’ in Louise Gullifer and Stefan Vogenauer (eds), English and European 
Perspectives on Contract and Commercial Law: Essays in Honour of Hugh 
Beale (Hart Publishing 2014) 31–33.  
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(ii) Excessive Remuneration  

The first issue that required resolution was the meaning of the word ‘excessive’ 

and the considerations to be taken into account when determining excessiveness 

of remuneration. In Samuel v Newbold, Lord James was the only member of the 

House of Lords to offer any guidance. He observed that the word ‘excessive’ 

applied to interest was: 

[A] relative and elastic term, impossible of absolute definition. But we know 
the general rate of interest in commercial transactions, and in loans on 
perfect security. We know the rate of interest juries are in the habit of giving 
in adjudging damages. But in respect of ordinary loans deviations from 
these guides, dependent upon the facts of each case, must doubtless be 
expected and ought to be allowed. But such deviation must be reasonable 
in relation to facts.174 

 

Although clearly not intending to limit the circumstances to be considered by the 

court when determining whether interest was excessive, Lord James singled out 

the question of risk to the lender as material.175 He concluded that a minimum 

return of 100 per cent was, in relation to the risk run on the facts of the case, 

clearly excessive.  

 

In Fieldings v Pawson, Farwell LJ expressed the view that the Act in fact provided 

a definition of ‘excessive’ towards the end of s 1(1), where it explained what the 

Court had to do when re-opening the transaction:  

It has then to give such sum as is fairly due in respect of such principal, 
interest and charges as the Court, having regard to the risk and all 
circumstances, may adjudge to be reasonable. Reading that back to the 
word ‘excessive’ before, I apprehend that the meaning is, if the rate is in 
excess of that which is fair, having regard to the risk run and all the 
circumstances of the case.176  

 
Collins MR had taken a similar view in the earlier case of Part v Bond, stressing 

that s 1(1) required that all the circumstances of the case be considered in 

determining excessiveness.177 Thus, the risk borne by the lender was always a 

relevant and important factor. Clearly, there would be cases where an apparently 

extortionate rate of interest could be justified by reference to the risk. As Darling J 

                                                           
174 Samuel v Newbold (n 163), 475–76. 
175 ibid 473. 
176 (n 154) 156. 
177 (1906) 22 TLR 253, 254. See also the comments of Channell J to the same 
effect in Carringtons Ltd v Smith (n 162) 86. 
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observed in Jackson v Price: 

[T]here are some people to whom no one would lend anything at any rate 
of interest whatsoever. In such a case it would be impossible to say, if 
anybody did lend to such people, that any amount of interest was 
unconscionable or extravagant.178  

 

The risk was to be assessed on the basis of how matters would have appeared to 

the money-lender at the time the loan was made rather than with the benefit of 

hindsight,179 although a failure to make reasonable inquiries into facts relevant to 

the risk would afford the money-lender no excuse.180 The potentially relevant 

circumstances, however, extended far beyond the risk. In Poncione v Higgs, 

Cozens-Hardy LJ specifically mentioned as examples the necessities of the 

borrower, his pecuniary position, the presence or absence of security, the relation 

in which the money-lender stood to the borrower, and the total remuneration 

derived by the money-lender from the whole transaction.181  

 

One factor not mentioned by Cozens-Hardy LJ, of which something was made 

and which caused difficulties in subsequent case law, was the circumstance of the 

borrower being a competent and intelligent person who had entered into the 

transaction with full knowledge and understanding of its terms. In Samuel v 

Burton,182 the Court of Appeal had upheld a decision to refuse relief in 

circumstances where the rate of interest may have been as high as 80 per cent.183 

In reaching their decision, Stirling and Mathew LJJ were strongly influenced by the 

fact that the borrower was an adult, over the age of thirty and a ‘man of business’, 

who understood perfectly well what he was obtaining and what he had to pay 

under the transaction. In Carringtons Ltd v Smith, Channell J was of the view that 

a finding of fact that the borrower was competent and intelligent and had freely 

and voluntarily agreed to pay the interest charged, while the exception rather than 

the norm in money-lending transactions, was a very material consideration.184 In 

fact, he went further and suggested that where the judge was satisfied that  

                                                           
178 (1909) 26 TLR 106, 108. 
179 Carringtons Ltd v Smith (n 162) 84 per Channell J.  
180 Garde v Kerman (1925) 41 TLR 597, 598 per Tomlin J.  
181 (n 161) 12 per Cozens-Hardy LJ.  
182 Unreported (May 4 1903). A transcript of the judgment can be found in 
appendix F of Matthews, The Money Lenders Act 1900 (n 154) 143. 
183 Although the court did not actually decide this point.  
184 (n 162) 89. See also Lazarus v Crisp The Times, 26 March 1906. 
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[T]he borrower thoroughly understood the transaction, and without any 
misrepresentation or any pressure other than the mere request to pay so 
much interest, voluntarily agreed to pay it ... he ought to find that the 
interest which the man so agrees to pay is reasonable and, therefore, not 
excessive within the meaning of the act.185  

 
Where, on the other hand, as was more commonly the case, the borrower was 

ignorant, imposed upon and so necessitous that he had no choice but to accept 

the terms on which the loan was offered, his agreement to those terms could not 

operate as a reliable guide to their reasonableness.186 

 

On this view, the mischief at which the re-opening provision was aimed was 

defective consent rather than the substantive unfairness itself; the circumstance of 

the borrower being a competent and intelligent individual who fully understood and 

freely consented to the terms of the transaction would, in the absence of any other 

factors, render even the most extortionate rate of interest reasonable. Although 

this aspect of Channell J’s judgment in Carringtons Ltd v Smith was not overruled 

by the House of Lords in Samuel v Newbold, it must be read in the light of the 

subsequent decision in Blair v Buckworth187 allowing a borrower’s appeal against 

a refusal by Channell J to grant relief.  In the Court of Appeal’s opinion, Channell J 

had placed too much weight on the borrower’s competence and understanding of 

the terms of the transaction at first instance. This was but one factor to be taken 

into consideration and was in no way decisive.188 In reaching this conclusion, Lord 

Alverstone CJ expressed the opinion that the Act was ‘intended to protect 

borrowers against themselves’189 suggesting that Parliament was motivated, at 

least in part, either by a concern with substantive unfairness per se or wrongful 

advantage-taking.  

 

Despite repeated statements in the case law that every case must turn on its own 

facts and of the impossibility of identifying a rate of interest beyond which it must 

be said that interest was excessive, and below which it would not be excessive,190 
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some judges were less circumspect and attempted to articulate ‘rules of thumb’. 

For instance, Lord Alverstone CJ in Fieldings v Pawson was ‘disposed to say that, 

in the absence of admitted facts or proof that there are circumstances which tend 

to a very high rate of interest, it does lie upon the money-lender to give some 

explanation of rates of interest which are at or about 100 per cent’.191 A distinction 

was also drawn in the case law between unsecured loans, where it was said that 

there might be something like a market value against which excessiveness could 

be assessed, and unsecured loans, where there could be no standard rate.192 At 

first instance in Part v Bond,193 Joyce J suggested that, on a reasonably safe 

security, interest of ‘much higher than 10 per cent or even less’ would generally be 

excessive, but this ‘rule of thumb’ was not considered on appeal. Despite 

Matthews’ assertion that ‘in all cases of unsecured loans, the turning point of the 

burden of proof is certainly reached when the rate of interest charged 

approximates 100 per cent’,194 these ‘rules of thumb’ were not often relied upon in 

the subsequent case law.  

 

Samuel v Newbold aside,195 there were few cases of a transaction being held to 

be harsh and unconscionable under the 1900 Act on the ground of the excessive 

remuneration alone. Fortescue (L) Ltd v Bradshaw,196 which involved an 

unsecured loan, appears to be one such example. The rate of interest was 220 

per cent if the instalments were paid on time, rising to a maximum of 1,003 per 

cent in case of default on the first instalment. On the facts, the risk to the lender 

was significant. The borrower, who was in financial difficulties as a result of his 

habitual gambling, owed significant sums to other money-lenders. Pickford J, who 

accepted that the borrower knew perfectly well what he was doing and would 

                                                                                                                                                                          

judgments would be used as precedents in other cases in other circumstances: 
see J. King (Ltd) v Hay Currie (1911) 28 TLR 10; Burton v Swifte (The Times, 
22 November 1911).  
191 (n 154) 149. 
192 See eg the comments of Channell J in Carringtons Ltd v Smith (n 162) 90 
and Eve J in Jennings v Seeley (1924) 40 TLR 97, 98.  For criticism of the 
distinction, see Hugh Bellott, The Legal Principles and Practice of Bargains with 
Money-Lenders in the United Kingdom of Great Britain and Ireland, British India 
and the Colonies (Stevens & Haynes 1906) 148.  
193 (1903) 93 LT 49. 
194 Matthews, The Money-Lenders Act 1900 (n 154) 21.  
195 Where the minimum rate of interest on the unsecured loan was 104 per cent 
but the money-lender claimed 418 per cent under the default clause.  
196 (1911) 27 TLR 251. 
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rather pay a high rate of interest than grant a bill of sale on his furniture, 

considered that even these facts were insufficient to justify such a high rate of 

interest. In his view, a rate of 50 per cent per annum would have been fair. This 

case stands as a strong rejection of the plaintiff-sided, consent-based view of the 

re-opening provision.  

 

In Kerman v Wainewright,197 a minimum rate of interest of 300 per cent with a 

maximum rate of 500 per cent under the default clause was held to be so 

excessive, in the circumstances, as to render the transaction harsh and 

unconscionable. It was stressed that the borrower had easily been able to raise 

money at rates of 5 and 6 per cent interest and had a large interest under her 

father’s will. In Carringtons v Valerie,198 a money-lending transaction at a 

minimum rate of interest of 117 per cent was re-opened without reference to any 

circumstances other than the excessive interest. Similarly, in Eldridge & Another v 

Brossard199 there was no mention of any factors other than a high rate of interest 

(a minimum of 154 per cent rising to a maximum of 308 per cent on default) which 

was held to be excessive considering the borrower’s financial circumstances and 

the risk to the money-lender.  

  

(iii) Harsh and Unconscionable Transaction  

Just as the courts were reluctant to lay down any hard and fast rules as to when 

remuneration was ‘excessive’, so they declined to attempt any formulation of a 

‘harsh and unconscionable’ transaction. The most they were prepared to say was 

that all the circumstances of the case had to be taken into account.200 One 

consequence of the broad approach taken to the circumstances potentially 

relevant to excessiveness was a large overlap with the circumstances that might 

be relevant to the ‘harsh and unconscionable’ question.201   

                                                           
197 (1916) TLR 295. 
198 (1905) L T Jo 62, reproduced in Charles Collard, The Money-Lenders Acts, 
1900–1911 (Butterworth & Co 1912) appendix D, 197. 
199 The Times, 27 January 1908.  
200 Samuel v Newbold (n 163) 467 per Lord Loreburn LC.  
201 So eg the borrower’s competence and understanding of the transaction was 
treated predominantly as a question of whether the interest was excessive by 
Channell J in Carringtons Limited v Smith (n 162) 92, whereas Farwell LJ dealt 
with it as relevant to whether the transaction was harsh and unconscionable in 
Blair v Buckworth (1908) 24 TLR 474, 476. 
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Thus, while in theory the courts were first to ask whether the remuneration was 

excessive and, if so, go on to determine whether, in all the circumstances, there 

was sufficient evidence to rebut the presumption (or defeat the inference) of 

harshness and unconscionability, their reasoning was, in reality, often far less 

structured, with the two questions collapsing into one another.   

 

(iv) Circumstances Other than Excessive Remuneration Indicative of 
a Harsh and Unconscionable Transaction  

In the vast majority of cases it is clear that the finding of excessive interest was 

supplemented by other factors indicative of harshness and unconscionability.202 

One circumstance that operated in conjunction with a finding of excessive 

remuneration in a number of cases was the money-lender’s taking advantage of 

the borrower’s ignorance, helplessness, necessity or folly.  In Bonnard v Dott,203 it 

was the necessity of the borrower, an undischarged bankrupt and constantly in 

need of money, described as ‘helpless’, ‘simply in despair’ and ‘beside himself’, of 

which advantage had been taken to extort excessive bonuses. As Kekewich J put 

it, once borrower and money-lender were brought together, the ‘one was entirely 

under the influence and control of the other’.204 In Blair v Buckworth,205 the 

borrower’s need to raise money at very short notice for an urgent trip to save 

valuable interests in gold mines in Siberia was exploited by the money-lender. 

Equitable mortgages granted over the borrower’s estates were ample security for 

the advance but it appears that lender had, at the last moment, demanded a 

promissory note from the borrower in order to ‘squeeze’ from him interest at a rate 

of 44 per cent for the first three months.206 On the other hand, in Part v Bond,207  

advantage was taken of the ignorance of the borrower, a ‘foolish woman, in weak 

health’208 who was unable to form ‘a cool and satisfactory judgment’ of her 

                                                           
202 Levene v Greenwood (1904) 20 TLR 389; Bonnard v Dott (1905) 21 TLR 
491; King v Osborne The Times, 22 May 1905; Samuel v Bell (1906) 22 TLR 
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203 (1905) 21 TLR 491. 
204 ibid 493. 
205 (n 201). 
206 ibid 476 per Lord Alverstone CJ.  
207 (n 193). 
208 ibid 255 per Romer LJ. 
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financial position or appreciate the value of the security she had to offer.209 In 

addition, there appears to have been an element of undue influence: she had 

acted under the influence of a ‘knavish adviser’ who, upon completion of the 

transaction, had demanded a commission from the money-lender. In the latter two 

cases, the money-lender’s knowledge of these circumstances was specifically 

noted.210  

 

A second circumstance that featured regularly in the case law was the inclusion of 

a harsh default clause, which had neither been explained to, nor understood by, 

the borrower. As was clear from the evidence given to the Select Committees, 

harsh clauses providing for higher rates of interest on default were a common 

feature of money-lending transactions. However, the type of default clause which 

provided that on default in payment of any one instalment, the entire sum payable 

over the contemplated period of the loan, including capital and interest, would 

immediately become payable, was of particular concern. The earlier the point in 

time when the default was made, the greater would be the effect of the clause in 

inflating the annual rate of interest. The transaction in Samuel v Newbold had 

involved such a clause, which was undoubtedly a weighty factor in the decision to 

re-open the transaction. However, in the earlier case of Levene v Greenwood,211 

Channell J, always keen to stress the importance of the borrower’s understanding 

and appreciation of the terms of the transaction, had put a slightly different slant 

on this type of clause. For Channell J, it was not just a question of the substance 

of the clause. Rather, his concern was that although such clauses were perfectly 

understood by the money-lenders who inserted them into their contracts, their 

effect would not be readily grasped by anyone else. In his view, the money-lender 

was therefore under a positive obligation to explain the effect of such a clause to 

the borrower. Failure to do so would justify the court in re-opening the transaction 

as harsh and unconscionable.212 Rejecting arguments that the focus of attention 

should be the nature of the original transaction rather than the fact that it might 
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become harsh by the way in which it was later enforced, Channel J took the same 

approach in subsequent cases.213 A similar stance was taken by Avory J in Stirling 

v Rose,214 which involved the additional ingredient of a promissory note that failed 

to reflect the terms of the parties’ oral agreement.215  

 

While not actually having to decide the question, Buckley J suggested that the fact 

that the transaction in Victorian Daylesford Syndicate v Dott 216 had been obtained 

by the lender’s misstatement would have been material to the question of whether 

the transaction was harsh and unconscionable.  Other examples of conduct 

contributing to a finding of harshness and unconscionability included the sending 

of banknotes to an extremely necessitous borrower with a view to tempting him to 

enter a transaction initially declined by him on account of its harsh terms217 and 

exploiting a father’s known desire to protect his son from the consequences of 

being unable to discharge loan repayments.218  

 

In conclusion, then, given the ambiguities inherent in the earlier equitable doctrine, 

the ambiguous and vague wording of s1(1), and the judicial training in coherent 

application of legal doctrine, it was hardly surprising that the courts floundered 

when faced with such unfettered discretion. While accepting that excessive 

remuneration alone could found an entitlement to relief, they appeared to cling to 

a procedural notion of unconscionability at the same time as rejecting the notion 

that any transaction entered into with full knowledge, understanding and consent 

was unobjectionable.  

  

(c) The System of Registration and Associated Provisions  

 (i)  The System of Registration 

                                                           
213 Levene v Titchener (1907) 23 TLR 508, where an annual interest of rate of 
150 per cent would have ballooned to over 1000 per cent if default had been 
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216 [1905] 2 Ch 624, 631. The misstatement related to who was in fact providing 
the loan monies.  
217 Samuel v Bell (1905) 22 TLR 118. See also Lewis v Mills (1914) 30 TLR 
438. 
218 King v Osborne The Times, 22 May 1905. 
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To deal with the problem of money-lenders carrying on business under different 

names and aliases, s 2(1)(a) of the Act required that each money-lender register 

with the Commissioners of Inland Revenue under his own or usual trade name, 

and in no other name, and with the address or all the addresses at which the 

money-lending business was carried on.219 The objective was to ensure that 

borrowers would know with whom they were dealing and that money-lenders 

could not escape the reputational consequences of unscrupulous conduct. As s 

2(1)(a) put in place a system of registration rather than licensing, there was no 

requirement that the money-lender be a ‘fit and proposer person’ to engage in the 

business of money-lending. The Commissioners could not therefore refuse to 

grant a certificate of registration on the grounds that the applicant had previously 

engaged in unscrupulous lending practices or unlawfully carried on a money-

lending business unregistered.  The Commissioners of the Inland Revenue were 

empowered to make regulations regarding such matters as the form of the 

register, the fees payable and inspection of the register220 and re-registration 

would be required at the end of three years.221 

 

(ii)  Criminal Offences 

The Act, however, went further than simply requiring registration. Section 2(1)(b) 

prohibited money-lenders from carrying on a money-lending business otherwise 

than in the registered name, or under any other description, or in more than one 

name or elsewhere than at the registered address or addresses. Entering into any 

agreement in the course of a money-lending business, with respect to the 

advance and repayment of money or the taking of security otherwise than at the 

registered address, was also prohibited under s  2(1)(c). Breach of any of these 

provisions was a criminal offence. The penalty was a fine not exceeding £100 

and, on a second or subsequent conviction, imprisonment, with or without hard 

labour, for a maximum of three months or a fine not exceeding £100, or both.222 

  

In 1906, Bellot described s 2(1)(a) as ‘largely inoperative’, complaining about the 

inactivity of the Commissioners of Inland Revenue in prosecuting unregistered 
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money-lenders. He suggested that many money-lenders were failing to register 

because they felt secure in the knowledge that their customers were ‘men of such 

social status as to preclude them from setting the law in motion from fear of an 

exposé’.223 The first prosecution for non-registration was instituted in 1905 against 

the well-known money-lender, Abraham Lazarus, but the summons was not 

proceeded upon as the defendant was, in fact, convicted under s 2(1)(b) for 

carrying on a money-lending business in more than one name.224 

 

 (iii)  Judicial Construction 

The judiciary soon found themselves confronted with numerous problems of 

construction thrown up by s 2(1).  In Bonnard v Dott, 225 one of the first cases in 

which s 2 was considered, the Court of Appeal rejected the argument of an 

unregistered money-lender that, while s 2(1)(a) applied to those who were money-

lenders within the meaning of the Act but had failed to register, application of the 

other paragraphs of the subsection was restricted to registered money-lenders.226 

Cozens-Hardy LJ stated that the effect of accepting such an argument would be 

that no money-lender would register.227 Collins MR, with whom Romer and 

Cozens-Hardy LJJ agreed, accepted that it would not always be obvious to 

someone lending money whether they were, in fact, a money-lender for the 

purposes of the Act. Those lending money would, therefore, be well-advised to 

register under the Act; anyone who chose not to do so would have to accept the 

risk of being found in breach of the Act’s provisions.228  

 

Section 2(1)(a)  

The words ‘usual trade name’ in s 2(1)(a) gave rise to some difficulty. At first 

instance in Whiteman v Sadler,229 Bray J  described the words as ‘ambiguous’ 

and concluded that they were capable of being construed as covering a trade 

name assumed for the first time for the purposes of registration. Both the Court of 
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Appeal230 and House of Lords231 disagreed, adopting a natural reading of the 

words and having regard to the object of the provision.232 As Lord Macnaghten put 

it, ‘a disguise which a man assumes for the purpose of concealing his identity 

cannot 2 properly be described as his usual attire at the time, even though he 

means to wear it in future as long as it serves his purpose’.233 The word ‘usual’ 

connoted a name which, at the time of registration, was known by means of use 

either in a money-lending business already in existence or in another business 

being turned into money-lending businesses.234 This would present no difficulties 

for those wishing to establish new money-lending businesses as companies. The 

company would simply need to register in the name under which it had been 

incorporated.  New money-lending firms would be required to register in a name 

which specified the names of all the partners. Since the object of the Act was to 

ensure that borrowers knew the identity of those with whom they were dealing, 

this could only be for the good.235  

 

In 1911, the Commissioners of the Inland Revenue amended their Regulations236 

with a view to preventing a person, whether individually or as a member of a firm, 

registering in more than one name.  When applying for registration, an individual 

money-lender was required to certify that he was not already registered as a 

money-lender under any other name, either alone or as a member of any 

unincorporated company, society or firm.237 Similarly, an application by an 

unincorporated company, society or firm required certification by one of the 

partners that none of the partners was already registered as a money-lender in his 

own right or as a member of any other unincorporated company, society or firm.238  

 

                                                           
230 ibid Vaughan Williams LJ dissenting.  
231 Whiteman v Sadler [1910] AC 514, Lord Mersey dissenting.  
232 ibid 524 per Lord Dunedin: ‘[T]o provide, first, for identification of persons 
carrying on business as money-lenders, and, secondly, to prevent one man 
carrying on various businesses under a series of aliases’. 
233 ibid 519.  
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‘clumsy and unbusinesslike.’  
236 Registration of Money-Lenders, November 1911.   
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On the face of it there was nothing to prevent a person intent on carrying on a 

money-lending business under multiple names from incorporating and registering 

in their own names a number of companies.239 The fact that the companies would 

all be controlled by the same person appeared to be irrelevant for the purposes of 

registration. Furthermore, this would not constitute carrying on a money-lending 

business in more than one name, since the business was carried on by the 

companies themselves rather than the individual who controlled them. That seems 

to have the accepted view when the Act was passed. However, the circumstances 

giving rise to the first conviction under s 2 in 1905 had involved the carrying on of 

a money-lending business from five different addresses through a number of 

companies registered under the Act but allegedly formed simply to conceal the 

money-lender’s name.240 The defendant money-lender, Mr Lazarus, and the 

solicitor who had been charged with aiding and abetting him, claimed to have 

acted in reliance on counsel’s opinion that, as the companies were distinct legal 

entities, such a way of proceeding would be perfectly lawful. In subsequent 

disciplinary proceedings brought by the Law Society against the solicitor, Lord 

Alverstone CJ appeared to accept that this view of the law was correct. The 

finding of professional misconduct was instead based on the ground that the 

companies had been formed with the object of fraudulently inducing borrowers 

who had got into difficulties with their loans with one company to enter into a fresh 

loan with another.241 Bellot, writing in 1906, mentions an unnamed and unreported 

case recently before the Court of Appeal in which Romer LJ had refused to accept 

that the principle of separate legal entity could be disregarded where a money-

lender had traded under the aliases of numerous registered companies.242  

 

Section 2(1)(b)  

The expression ‘carrying on business’ in s 2(1)(b) was particularly  problematic. If 

the carrying out of each individual step or stage of each piece of business 

constituted ‘carrying on a business’ – which s 2(1)(b) required be done nowhere 

other than the registered address or addresses – money-lenders would obviously 

                                                           
239 Or a person registering in his own name and incorporating and registering a 
company which he would control.  
240 R v L (n 224). 
241 In Re A Solicitor The Times, 9 May 1906.  
242 Bellot (n 172) 159.  



229 

 

face great inconvenience. In Lazarus v Gardner,243 the signing of promissory 

notes and advancing of the loan monies at the borrower’s place of residence was 

held to amount to ‘carrying on a business’ for the purposes of s 2(1)(b). The same 

conclusion was reached in Staffordshire Financial Company v Hunt,244 where a 

promissory note had been signed at the office of the money-lender’s agent, 

payable at the same place, with renewals also having been entered into and the 

monies advanced there, and by the majority of the Court of Appeal in Re A Debtor 

Ex parte Carden,245 where the bill was signed at a solicitor’s office. In contrast, in 

Rueter v Bradford Advance Company246 it was held that where the negotiations 

had taken place at the registered address and all that had occurred elsewhere 

was a particular act, such as the execution of a document or the handing over of 

the loan monies, the subsection was not breached.247  

 

Some cases had also applied the principle that that an ‘isolated transaction away 

from the registered address’ was outside the scope of the s 2(1)(b).248 That 

principle was subsequently dismissed as an ‘absurdity’ by the Court of Appeal in 

Gadd v Provincial Union Bank.249 In the course of his judgment, Farwell LJ stated 

that ‘the effect of the enactment clearly is that no part of [a money-lender’s] 

business is to be carried on otherwise than in his registered name, and at his 

registered address’. Finally, the matter came before the House of Lords in 1910 in 

Kirkwood v Gadd.250 While not prepared to hold that a single isolated transaction 

carried out without the borrower being brought into communication with the 

money-lender’s registered address could not amount to carrying on business 

elsewhere than at the registered address,251 it reversed the decision of the Court 

of Appeal. Farwell LJ’s interpretation would make the business of money-lending 
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unworkable and could not have been the intention of the legislature. Lord 

Loreburn LC explained that: 

This Act of Parliament cannot mean that every stage and every incident of 
every piece of the money-lending business is to be transacted at the 
registered office. That would be impossible, for such things as making 
inventories or taking possession of furniture under a bill of sale are part of 
the business and must be done where the goods are situated. Nor can it be 
intended to prohibit the employment of clerks and agents, or the 
transaction outside the registered address of every single thing that could 
by possibility be transacted within it. That would be needlessly oppressive 
and would strain the words.252  

 

Furthermore, such an interpretation would prevent anyone unable to travel to the 

money-lender’s registered office, whether through age or illness, from borrowing 

from money-lenders.253 As the object of the legislature had been to ensure that 

borrowers knew the identity of those with whom they were dealing, it had not been 

necessary to go so far as prohibiting the carrying on of any step of that money-

lending business away from the registered premises.254 Whether the step or steps 

carried out away from the registered address constituted the carrying on of 

business was, however, a question of fact that would depend on the particular 

circumstances of the case.255 As Lord Atkinson put it, it would suffice: 

[I]f such important portions, or such an important portion, of the dealing are 
or is transacted [at the registered address] by communications, verbal or 
written, as will necessarily reveal to the borrower the identity of the money-
lender, the nature of his business, and the registered address at which he 
purports to carry it on.256  

 

Section 2(1)(c) 

Section 2(1)(c) prohibited the money-lender, in the course of business, from 

entering into any loan agreement or taking of any security otherwise than in his 

registered name. Having concluded that the expression ‘usual trade name’ in s 

2(1)(a) meant a name known by means of use in an existing business at the time 

of registration, the House of Lords in Whiteman v Sadler257 had to consider the 

consequences of the money-lender entering into a loan agreement or taking 

security in an improperly registered name. The question was whether this 
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constituted contracting ‘otherwise than in his registered name’ in contravention of 

s 2(1)(c). The Court of Appeal had decided that an improper registration was no 

registration and that the money-lender had, as a consequence, contravened s 

2(1)(c). The House of Lords disagreed. Stressing the role of the Commissioners of 

the Inland Revenue had played in the improper registration, Lord Macnaghten 

explained that as long as the money-lender’s name remained on the register, 

contracts entered into in that name would neither be void nor render him liable to 

criminal penalty.258  

 

(iv) Private-Law Consequences of a Contravention of s 2(1) 

There was no doubt that a loan entered into or a security given in breach of s 

2(1)(c) would be void for illegality. This followed from the wording of s 2(1)(c), 

which expressly prohibited entry into a contract in other than the money-lender’s 

registered name. Having confirmed that s 2(1)(c) extended to unregistered 

money-lenders as well as registered money-lenders contracting otherwise than in 

their registered name, the Court of Appeal in Bonnard v Dott 259 went on to 

consider the effect of a breach of the provision. Collins MR described it as placing 

the money-lender ‘under a statutory incapacity to enforce the bargain which he 

has made. The consequence of that is that whether it is the borrower or the lender 

who brings the matter before the Court, the transaction is absolutely void’.260 The 

money-lender was also precluded from recovering any sums paid under the illegal 

contract. The borrower, on the other hand, as a member of the group the statutory 

provision was intended to protect, could compel the lender to return the securities 

for the loan, at any rate on repayment of the amount lent.261  

 

In Lodge v National Union Investment Company Ltd,262 a case involving a breach 

of s 2(1)(c), the borrower claimed to be entitled to delivery up of assignments and 

securities and recovery of monies paid under the contract without making 

repayment of the sums advanced to him. Parker J, referred to the old cases where 

the Court of Chancery had refused to order delivery up of securities given under 

illegal usurious contracts on the ground that in failing to offer repayment of the 

                                                           
258 ibid 522.  
259 (n 203). 
260 ibid 745. 
261 ibid.  
262 [1907] 1 Ch 300. 
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money advanced with legal interest, the borrowers were seeking Equity while 

unwilling to do Equity.263 Without deciding what the position would have been had 

the claim for return of the documents been framed as a common law action in 

detinue or trover, Parker J concluded that as the borrower’s statement of claim 

had framed the claim as an equitable one, the principle of the usury cases was 

applicable. Furthermore, he was happy to rely on Lord Mansfield’s 

characterisation in Moses v Macferlan of the action for money had and received 

as an equitable one, thus extending that principle to the borrower’s claim for 

recovery of sums paid under the contract. Where, however, in a later case, purely 

declaratory relief was sought, the equitable principle was not applied.264 

 

The position in respect of breaches of s 2(1)(a) and (b) was less clear-cut. All the 

earlier cases involving breaches or alleged breaches of s 2(1)(b) assumed, 

without argument or discussion,  that a contract entered into pursuant to such a 

breach would also be void for illegality.265 The House of Lords created some 

confusion on this question in Whiteman v Sadler266 but later concluded in 

                                                           
263 Scott v Nesbit (1789) 2 Bro CC 641, 29 ER 355; Mason v Gardiner (1793) 4 
Bro CC 436, 29 ER 976.  
264 Chapman v Michaelson [1908] 2 Ch 612. 
265 Staffordshire Financial Company v Hunt [1907] WN 258; Re A Debtor, Ex 
parte Carden (1908) 52 Sol Journal 209; Lazarus v Gardner (1909) 25 TLR 499; 
Levene v Gardner (1909) 25 TLR 711; Jackson v Price [1910] 1KB;  Rueter v 
Bradford Advance Company (1910) 26 TLR 533; Gadd v Provincial Union Bank 
[1909] 2 KB 353; Blaiberg v Calvert (1910) 26 TLR 328; Hopkins v Hills [1910] 2 
KB 29.  
266 [1910] AC 514. In the Court of Appeal in Sadler v Whiteman [1910] 1 KB 
868, 891, Farwell LJ had considered that any money-lending done in breach of 
s 2(1)(a), (b) or (c) had been made criminal by the Act and could not therefore 
form a ground for a civil action by the money-lender. Without addressing the 
issue, Vaughan Williams and Fletcher Moulton LJJ appeared to assume that 
this was correct.  On Appeal, the House of Lords stressed that a contravention 
of a statutory prohibition would not automatically render void all contracts 
entered into by the contravening party in the course of the business to which the 
statute referred. Whether the contract was void would depend on the particular 
provisions under consideration. Lord Dunedin observed that, whereas s. 2(1)(c) 
expressly prohibited a contract,  s 2(1)(b) was silent as to the contract as such 
and merely imposed certain duties and prohibitions in money-lenders. Any 
prohibition on contracting would therefore have to be implied. The fact that the 
legislature had seen fit to spell out the prohibition in s 2(1)(c) closed the door, in 
his opinion, on the implication of a prohibition elsewhere in the subsection. 266 
Lord Mersey, who took the same view, also justified this conclusion by 
reference to the fact some contraventions of paragraphs (a) and (b) could be 
insignificant. 
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Cornelius v Philips that a breach of s 2(1)(b) would render the contract void.267  

 

(d) Copies of Documents  

Strangely, the Select Committee’s recommendation that the borrower be provided 

with a copy of the contract or related documents signed by the borrower and 

surety at the time the contract was entered into was not adopted. Instead, s 

2(1)(d) required the money-lender, on reasonable request and payment of 

reasonable expenses, to furnish the borrower with a copy of ‘any document 

relating to the loan or any security therefor.’ Again, a failure to comply with this 

requirement was made an offence under s 2(2). The Act was silent as to the 

private law consequences of a breach of this requirement. 

 

(e) False Statements and Representations  

While not imposing direct restrictions on money-lending advertisements, the Act 

did attempt to deal with the problem of misleading and deceptive advertisements 

and circulars by making it an offence to fraudulently induce or attempt to induce a 

person to enter into a loan agreement or agree to particular terms on which 

money was to be borrowed through the making of false, misleading, or deceptive 

statements, representations, or promises, or by concealment of material facts.268 

But this provision, which obviously extended beyond the realm of advertisements 

and circulars to oral statements, proved to be a ‘dead letter’, 269 with only one case 

ever brought under it.270 Although the private law consequences of a breach of 

this provision were not spelled out in the Act, the transactions could be considered 

void by analogy to the case law on s 2.271 

 

(f) An Evaluation of the Money-Lenders Act 1900 

Despite consisting of just seven sections, the Money-Lenders Act 1900 gave rise 

                                                           
267 [1918] AC 199. The House of Lords appeared to consider that its earlier 
decision in in Whiteman v Sadler that a breach of s 2(1)(b) did not render the 
contract void turned on the exceptional facts of the case, namely that the 
money-lender, who had been improperly registered by the Commissioners of 
the Inland Revenue, had committed the offence innocently. 
268 S 4.  
269 See Evidence of Sir Ernley Blackwell, Report by the Joint Select Committee 
of the House of Lords and the House of Commons on the Moneylenders Bill 
(HL) and the Moneylenders (Amendment) Bill (1925), qs 1195−96.  
270 R v Laroire (1913) 48 LJ News 88. 
271 Discussed in the text to nn 256–67 above. 
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to enormous difficulties of interpretation and spawned a good deal of litigation. 

Courts clearly felt uneasy, initially at least, with being asked to reopen agreements 

on the grounds of excessive interest or charges alone and struggled with the task 

of interpreting such vague phrases as ‘excessive’ and ‘harsh and unconscionable’. 

Oddly, in stark contrast to the Bills of Sale Act (1878) Act Amendment Act, the Act 

imposed no formality requirements or information disclosure requirements either 

prior to or at the time of entry into the contract. The money-lender simply had to 

provide a copy of the agreement if requested by the borrower at any stage. The 

provisions designed to protect borrowers from false, misleading or deceptive 

statements were inadequately enforced. Although, in theory, the Act had set up a 

system of prior approval it did nothing to preclude unscrupulous money-lenders 

access to the market; the absence of any fitness requirement meant that an 

applicant could not be refused a certificate of registration even where he was 

known to have previously engaged in unscrupulous practices or unlawfully carried 

on a money-lending business unregistered. Furthermore, it appears that the 

registration requirement was a dead letter due to lax enforcement by the 

Commissioners of Inland Revenue. The same was presumably also true of the 

provisions designed to prevent money-lenders from carrying on business under 

multiple names and from multiple addresses.  

 

6. THE MONEY-LENDERS ACT 1927 

 

The Money-Lenders Act 1911 made some minor amendments to the Money-

Lenders Act 1900. It provided that the invalidity of a money-lending transaction 

would not affect innocent assignees or transferees272 and prohibited money-

lenders from issuing any statement that might reasonably be taken to imply that 

he carried on a banking business.273  

 

By 1924, concerns were again raised in Parliament about money-lenders’ 

circulars and advertisements as well as their rates of interest and charges. In 

February 1925, Mr Wells, MP for Bedford, presented his Moneylenders Restriction 

Bill in the Commons to prohibit advertising and circularizing by registered money-

                                                           
272 S 1. 
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lenders.274 Later that month, Lord Carson brought in his Moneylenders Bill (HL) in 

the House of Lords.275 A week later, Mr Wells presented his Moneylenders 

(Amendment) Bill to amend the law with respect to persons carrying on business 

as money-lenders.276 With bills before both Houses, it was decided that both the 

Moneylenders Bill (HL) and the Moneylenders (Amendment) Bill should be 

committed to a Joint Select Committee. Having heard evidence from thirty-five 

witnesses, the Committee reported in July 1925, recommending the introduction 

of a single measure evolved from the two bills.277  

 

(a) Licensing System 

One of the most significant changes introduced by the 1927 Act was the 

replacement of the registration system created by the Money-Lenders Act 1900 

with a licensing system, giving the State the power, for the first time, to exclude 

from the money-lending market those who were not fit and proper persons to 

engage in such a business. There was a strong feeling both within and outside the 

money-lending community that the predominantly ex-post system of regulation set 

up by the Money-Lenders Act 1900 was insufficient. The money-lenders who gave 

evidence to the Committee referred repeatedly to the reputational problems from 

which they suffered.278 Other witnesses suggested that, despite the right given by 

the 1900 Act to borrowers to challenge their agreements in court, the chances of 

this happening were slim in some communities. Those money-lenders who 

charged the highest rates of interest were described as ‘bullies of the worst type’ 

and those who borrowed from them were far too terrified to take cases to court.279  

 

A two-stage licensing process was settled upon, which involved the money-lender 

first obtaining a certificate from the petty sessional court having jurisdiction in the 

division in which the money-lender’s business was to be carried on.280 The Act 

also provided for the suspension or forfeiture of, or disqualification from obtaining, 

                                                           
274 Bill 51, presented on 13 February 1924. 
275 24 February 1925. 
276 Bill 88, presented on 2 March 1925. 
277 Joint Select Committee Report (n 269).  
278 See eg the evidence of Messrs Charles James, Moss Freeman and Ernest 
Greenhill, ibid. 
279 Evidence of Miss Dorothy Keeling, ibid q 905.  
280 S 2. 
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a certificate where a person was convicted of certain offences.281 To obtain a 

certificate, the applicant had to provide satisfactory evidence of good character,282 

which involved personal attendance at court of the applicant and his character 

witnesses.283 The application had to be made in open court so that objectors had 

the opportunity to come forward.284 The court could refuse to grant a certificate if 

satisfactory evidence was produced that the applicant285 was not a fit and proper 

person to hold a certificate.286 What amounted to satisfactory evidence that the 

applicant was not a fit and proper person to hold a certificate was not spelled out 

by the Act. However, s 10(2) of the 1927 Act provided that, on reopening a harsh 

and unconscionable transaction under s 1 of the Money-Lenders Act 1900, the 

court could, if it thought fit, endorse the money-lender’s certificate. Where a 

money-lender was convicted of any offence under the Act, the Money-Lenders Act 

1900 or ss 2 or 4 of the Betting and Loans (Infants) Act 1892, the court was 

required by s 3(1)(b) to endorse the money-lender’s certificate with the particulars 

of the conviction. Any such endorsements on previous certificates would obviously 

be relevant to the question of fitness to hold a certificate for the purposes of s 

2(6)(b).  

  

Having obtained a certificate, the ‘money-lenders excise licence’ which s 1(1) 

required every money-lender287 to take out annually could be obtained from the 

Commissioners of Customs and Excise. A separate licence was required in 

respect of each separate address at which the money-lending business was 

carried on. The licence had to be taken out in the money-lender’s true name,288 

and was also to show the money-lender’s authorised name and address,289 which 

                                                           
281 S 3(1)(a). Any offence under the Money-Lenders Act 1900, the Money-
Lenders Act 1927, or ss 2 or 4 of the Betting and Loan (Infants) Act 1892.  
282 S 2(6)(a). Or, in the case of a company, of the good character of the persons 
responsible for the management of the company.  
283 The Times, 3 January 1928, 7, col 3 under ‘Magistrate and Moneylenders’ 
Certificates’. 
284 The Times, 23 February 1928, 11, col 55, under ‘Moneylenders’ Certificates’. 
285 Or any person responsible or proposed to be responsible for the 
management of his business as a money-lender.  
286 S 2(6)(b). 
287 Whether carrying on business alone or as a partner in a firm.  
288 S 1(2). This was in contrast to the registration system under the 1900 Act, 
which had required the money-lender to register in ‘his own or usual trade 
name’. 
289 S 1(2). 
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were the name and address at which the money-lender was authorised by the 

certificate granted under the Act to carry on business.290 Under s 2(3) a money-

lender could only be authorised by certificate to carry on business under his true 

name, the name of a firm in which he was a partner (not being a firm required to 

be registered under the Registration of Business Names Act 1916), or a business 

name, whether of an individual or of a firm in which he was a partner, under which 

he or the firm had at 1 January 1928  been registered for not less than three years 

both as a money-lender under the Money-Lenders Act 1900 and under the 

Registration of Business Names Act 1916. While a money-lender had been 

prohibited by the 1900 Act from carrying on business under more than one 

name,291 it was not clear whether this was also the position under the 1927 Act.292 

It was an offence, however, to take out a licence in any name other than the 

money-lender’s true name,293 carry on a money-lending business without a 

licence,294 carry on a money-lending business in any name or at any other place 

than the authorised name or address(es),295 or enter into any agreement in the 

course a of money-lending business with respect to the advance or repayment of 

money or take any security for money otherwise than in the authorised name.296                                                                                                                             

 

(b) Informational Concerns 

Lack of understanding on the borrowers’ part of money-lending transactions and 

their terms was a fundamental source of concern. As one MP put it: 

The trouble is largely due to the ignorance of people, and also due to the 
fact that educational methods in the past have not been directed sufficiently 
to making people aware of the trickery that can be played by the English 
language when expressed in odd ways. Probably a very large number of 
persons who have recourse to moneylenders never take the trouble to read 
the actual terms of a contract. If they did read it through it is very doubtful if 
they would understand it.297  
 

In contrast to the 1900 Act, there was, accordingly, a very strong emphasis in the 

                                                           
290 S 15(1). 
291 Ss 2 and 3 of the 1900 Act were repealed by the 1927 Act. 
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1927 Act on transparency and information disclosure and control of 

advertisements. 

 

(i) Advertisements and Circulars 

‘Promiscuous’ and misleading advertising and circularizing had continued to be a 

problem. Part of the concern was that people were being encouraged to take out 

loans which they did not really need and/or could not really afford. But there were 

also concerns about borrowers being induced to enter into money-lending 

transactions by false or misleading statements in advertisements and circulars 

and failing to understand the terms on which they had actually transacted. A 

particular problem had been misleading statements about the rates on which 

money-lenders were prepared to lend.  The more reputable money-lenders, who 

were keen to purge the industry of unscrupulous elements, had already taken 

steps to deal with this problem. In Yorkshire and London, for example, several 

newspapers had agreed with the local money-lenders’ associations that they 

would not publish any advertisement which stated the terms on which the money-

lender was prepared to lend or that he lent at a lower rate of interest than other 

lenders.298   

 

Section 5(1) prohibited the knowing and unsolicited299 sending of circulars or other 

documents advertising the name, address or telephone number of a money-

lender or inviting the recipient to borrow money, enter into any transaction for the 

borrowing of money, or apply to any place with a view to obtaining information or 

advice as to borrowing.  Section 5(2) prohibited the publishing of 

advertisements300 which went beyond statements of the following: the particulars 

necessary to comply with the requirements of the Act relating to the use of names 

on money-lenders’ documents;301 the authorised address from which the money-

lender carried on business and the telegraphic address and telephone number 

thereof; any address at which he formerly carried on business; that he lends 

money with or without security; the highest and lowest sums he is prepared to 

lend; the date on which the business carried on by him was first established. 

                                                           
298 Evidence of Charles James, Joint Select Committee Report (n 269) qs 4−5.  
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301 See (iii) below. 
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Contraventions of s 5 were a criminal offence.302  

 

(ii)   Statements of Interest Rates in Documents 

Thus, statements about interest rates were forbidden in advertisements. Where, 

however, documents, as opposed to advertisements, were issued or published by 

or on behalf of a money-lender, s 5(4) required any statement as to the terms of 

interest upon which he was willing to make loans or any particular loan to be 

expressed in terms of an annual rate of interest or calculated as an annual rate of 

interest in accordance with the formula provided in sch 1 of the Act. 

  

(iii) Information Disclosure and Copies of Documents 

The complexity of and lack of clarity with which the terms of money-lending 

agreements were drafted featured prominently in the evidence given to the 1925 

Committee.  A comprehensive survey of money-lending in Liverpool conducted in 

1925 by the Liverpool Personal Service Society formed the basis of evidence 

given to the Committee by Miss Dorothy Keeling.303 She expressed the problem 

as follows: 

We have interviewed many moneylenders and have gone carefully into the 
terms of their loans, and what impressed us from the first was, first of all, 
the vague character of the agreements between the lender and the 
borrower. In all the cases we have investigated, we know of no instance at 
all in which the borrower has been able to produce a copy of the document 
stating the exact terms of the contract or guarantee which he or she has 
signed. I have an example of a promissory note here which simply consists 
of a series of blank spaces which I think is typical. The practice of 
deducting costs of bills of sale, and of interest from the sum for which the 
borrower signs, the habit of renewals of loans when the amount of the debt 
on the first loan is deducted from the second, all add to the complication of 
the transaction and the bewilderment of the borrower. 

 

With a view to solving these problems, s 6 imposed the sanction of 

unenforceability for failure to comply with certain formal requirements. The 

borrower was to be provided, within seven days of the making of the contract, with 

a note or memorandum in writing of the contract which had been signed 

                                                           
302 S 5(5).  
303 Miss Keeling was a social worker and the Chairman of the Moneylending 
Committee appointed by the Liverpool Women Citizens’ Association and 
Secretary of the Liverpool Service Society.  
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personally by the borrower before the money was lent or the security given.304 

This was to contain all the terms of the contract and, in particular, the date on 

which the loan was made, the amount of the principal of the loan, and either the 

interest charged on the loan expressed in terms of a rate per cent per annum or 

the rate per cent per annum represented by the interest charged as calculated in 

accordance with the formula in sch 1 of the Act.305  

 

The borrower was also to be furnished, during the currency of the loan and upon 

reasonable demand in writing and payment of expenses, with a statement of the 

following: the terms of the loan; any payments already made pursuant to the loan 

and the dates on which those payments were made; the amount of any sums due 

but unpaid under the loan, with the dates on which such sums became due and 

the interest accrued and unpaid in respect of those; the amount of every sum not 

yet due but outstanding under the contract and the date of which these sums 

would be come due.306 On reasonable request and payment of expenses by the 

borrower, the money-lender was required to provide a copy of any document 

relating to the loan or any security given in respect of the loan.307 The 

consequence of failing to comply within one month of such request, if without 

reasonable excuse, was the barring of any claim by the money-lender in respect 

of either the principal or the interest. Furthermore, interest would not be 

chargeable in respect of the period of default. If the default continued until the 

point in time when proceedings had ceased to lie in respect of the loan,308 the 

money-lender was liable on summary conviction to a fine.309 

 

(iv) Names to be stated on documents issued by money-lenders 

Advertisements, circulars, business letters or other similar documents issued or 

published for the purposes of the money-lender’s business were required to 

contain the money-lender’s authorized name in a manner no less conspicuous 

than any other name.310 In addition, such documents, with the exception of 

                                                           
304 S 6(1). 
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newspaper advertisements, were to contain the name (if different from the 

authorised name) under which the money-lender311 had previously been 

registered under the Money-Lenders Act 1900.312 Non-compliance with these 

requirements was an offence.313 It was also an offence for money-lenders to use, 

in any document issued or published for the purposes of the money-lending 

business, any expression reasonably implying that he carried on a banking 

business.314  

 

(c) Substantive Fairness  

 (i) Interest Rates 

Much of the evidence given to the Select Committee focused on interest rates. For 

instance, Dorothy Keeling’s evidence established that the usual rate of interest 

charged by the 1,100 registered women money-lenders in Liverpool and 

Birkenhead was 433 1/2 per cent.315 Lord Carson’s original Bill had introduced a 

presumption that the interest was excessive and the transaction harsh and 

unconscionable for the purposes of s 1 of the Money-Lenders Act 1900 where 

interest in excess of 15 per cent per annum was charged. There were again calls 

for a return to fixed maximum rate of interest from some quarters. The money-

lenders who gave evidence claimed that they were unfairly represented as 

extorting high rates of interest from borrowers.  Once their costs and bad debts 

were taken into account it was impossible, so they argued, to make a profit on 

unsecured money-lending business at anything less than 60 per cent interest per 

annum.316 Evidence was also given by representatives of philanthropic 

organisations with experience of lending money on a non-profit basis. Their 

experience was that the cost of administering loans was between 6 and 7 per 

cent, without taking into account the possibility of bad debts. In their view, a 

maximum rate of 15 per annum on good security and 40 per cent on an 

unsecured loan (or where the security was inadequate) would be a fair rate of 

                                                           
311 Or, in the case of a firm, any partner of the firm.  
312 S 4(2)(b). 
313 S 4(2).  
314 S 4(3). 
315 Of the 1,380 registered money-lenders in Liverpool, 1,100 were women. 
They typically engaged in small amount lending. See evidence of Dorothy 
Keeling, Joint Select Committee Report (n 269) qs 901 and 905.  
316 See evidence of Mr Charles James, ibid q 44; evidence of Mr Albert 
Partridge, ibid qs 235–310. 
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interest for money-lenders to charge.317   

 

Ultimately, a ‘bright-line’ approach was rejected. Instead, it was thought that a 

specified rate of interest, beyond which harshness and unconscionability would be 

presumed, would act as a ‘useful guide’ for the courts. But it could be no more 

than this. Having taken into account all the evidence, the Committee settled on a 

rate of 48 per cent per annum.318 Lord Darling, who had chaired the 1925 Select 

Committee, explained that: 

No more difficult question could be put to a Judge than to decide what was 
harsh and unconscionable in any particular circumstances 2 you cannot 
decide it upon the rate of interest alone; you must take into consideration who 
is lending and who is borrowing, what are the prospects that anything will be 
paid, what can the man who is borrowing reasonably be expected to pay, and 
what can the man who is lending reasonably be expected to take and yet carry 
on his business at a profit. All those questions had to be considered by a 
Judge without any kind of guidance to help him in arriving at a proper 
conclusion. So the Committee came to the conclusion that if you said 2 48 per 
cent a year, it would be some guidance 2.That does not bind the court. The 
court might presume that with regard to any rate of interest, but that guidance 
is given by the clause, and if the evidence shows that the amount is more than 
[48 per cent a year] then that presumption comes in  2 It may be displaced, in 
the opinion of the court, by the least possible evidence and the court might 
award 1,000 per cent and there is nothing to prevent it 2   It may be 
absolutely displaced. This provision simply acts as a kind of guidance to the 
court.319  
 

The earliest reported case involving application of the re-opening provision after 

enactment of the Money-Lenders Act 1927 Act involved a loan by way of sale at a 

rate of interest of exactly 48 per cent.320 As the rate of interest did not exceed 48 

per cent, s 10 of the 1927 did not apply to the transaction in question and the onus 

remained on the plaintiff borrower to prove that the rate of interest was excessive 

and the transaction harsh and unconscionable. Nonetheless, the trial judge was 

clearly influenced by the existence of the statutory presumption: 

[T]he Legislature instructs me that, if this transaction had been one without 
security, and the interest charged had been 48 ¼ per cent per annum, 
unless the contrary is proved, I must presume it to have been a harsh and 
unconscionable transaction by reason of an excessive rate of interest. If 
that is  the position where there is no security at all, how can I possibly hold 

                                                           
317 Evidence of Mr Benjamin Astbury (Secretary of the Chester Council of Social 
Welfare), ibid qs 686 and 696. 
318 S 10.  
319 HL Deb 23 February 1926, vol 63, cols 425−26. 
320 Verner-Jeffreys v Pinto [1929] 1 Ch 401. 
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that interest at the rate of 48 per cent per annum is not excessive interest, 
where there is ample security for the sum advanced?321 

 

The Court of Appeal affirmed the trial judge’s decision that, having regard to the 

fact that the bill of sale over the plaintiff’s furniture was ample security for 

repayment of the loan, a rate of 48 per cent was so excessive as to render the 

transaction harsh and unconscionable and to substitute a rate of 15 per cent. 322  

However, in Reading Trusts Ltd v Spero,323 which involved an unsecured loan 

transaction at a rate of 80 per cent interest per annum, the Court of Appeal found 

that the plaintiff money-lender had rebutted that presumption that the transaction 

was harsh and unconscionable. The facts that the borrower, an antiques and art 

dealer had borrowed from various money-lenders since setting up his business, 

was sometimes late in making repayments and on occasions could only make the 

instalments due by taking out a fresh loan, could offer no security and had an 

overdraft at the bank were held to justify the rate of interest.324  

                                                           
321 ibid 409, per Clauson J.  
322 See also Dunn Trust Ltd v Asprey (1934) 78 Sol J 767 where an unsecured 
money-lending transaction at 480 per cent interest per annum with a borrower 
in financial difficulties was reopened and an interest rate of 100 per cent 
substituted; Lancashire Loans Ltd v Black [1934] 1 KB 380 in which a rate of 40 
per cent  interest per annum was substituted for a rate of 85 per cent on insured 
loans; Yorkshire Discount Co Ltd v Knott (1936) 80 Sol J 381in which a rate of 
48 per cent was substituted for a rate of 60 per cent on an unsecured loan; 
Mitchener v Equitable Investment Co Ltd [1938] 2 KB 559 where a loan at 40 
per cent interest by way of bill of sale over the plaintiff borrower’s furniture was 
reopened and a rate of 25 per cent for the first two years and 15 per  cent 
thereafter substituted; BS Lyle Ltd v Pearson and Another [1941] 2 KB in which 
an unsecured loan at a rate of 150 per cent per annum was reopened and a 
rate of 48 per cent substituted; Grosvenor Guarantee Trust Ltd v Colleano and 
Another [1950] WN 501, 94 Sol J 706 where the transaction – a loan of £1,000 
at 150 per cent interest per annum to the defendants, a well-known actor and a 
film producer, to finance a film production – was reopened and an interest rate 
of 60 per cent substituted.  
323 [1930] 1 KB 492. 
324 See also Guildford Trust Ltd v Dasi The Times, 17 October 1936 where a 
rate of 80 per cent was held to be reasonable in the circumstances; Parkfield 
Trust (1935) Ltd v Portman (1937) 81 Sol J 687 where an interest rate of 177 
per cent per annum was held to be reasonable in circumstances where the 
defendant knew quite well what he was agreeing to pay; Moss v Marshall 
(1937) 81 Sol J 839, where a rate of 231 per cent per annum on unsecured 
loans was held to be reasonable as the loans had been for short terms; Mills’ 
Conduit Investments Ltd v Tattersall (1939) 56 TLR 209 where a rate of 120 per 
cent per annum was held not to be excessive and the transaction not harsh and 
unconscionable in circumstances where the borrower owed money to other 



244 

 

 

(ii) Compound and Default Interest  

Although harsh default clauses could be dealt with indirectly via s 1 of the 

Money-Lenders Act 1900, it was considered that more direct intervention was 

required. The charging of compound interest, which was quite a common 

practice in money-lending transactions, also presented a problem. The typical 

borrower was unaware that he was being charged compound interest and 

would not, in any event, have understand the difference between this and 

simple interest. Section 7 prohibited both the charging of compound interest and 

the charging of a greater rate of interest by reason of the borrower’s default. 

The charging of simple interest was, however, permitted on any amount in 

default, whether principal or interest, from the date of default until the sum was 

paid, at a rate not exceeding the rate payable in respect of the principal apart 

from any default.  

 

(d) Access to Justice   

Section 1 of the 1900 Act had given borrower the right to challenge transactions 

before all courts (including the county courts) but the chances of the poor, 

ignorant, and often frightened, borrower actually doing so remained remote.325  A 

further problem that emerged in the evidence given to the 1925 Select Committee 

was the attempt by some money-lenders to side-step the county courts by 

initiating proceedings, at least in some districts, in obscure, ancient local courts, 

operating with archaic procedures that would be unknown to the general public or 

their solicitors and so placing borrowers at a disadvantage.326 Section 11 sought 

to put an end to this by providing that no action for recovery of money could be 

brought by a money-lender in any inferior court other than a county court. 

 

 

                                                                                                                                                                          

money-lenders and was so reckless in his financial affairs that he could not 
remember to whom he owed half of that sum. 
325 See Evidence of Dorothy Keeling, Joint Select Committee Report (n 269) q 
905. 
326 For example, there was allegedly a growing practice of money-lenders 
registering their offices in Derby with a view to hauling defendants from all over 
the Midlands to Derby to obtain summary judgment against them in the Derby 
Court of Record: see evidence of Sir Claud Schuster, Joint Select Committee 
Report (1925) q 1152. 
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(e) The Impact and Operation of the Money-Lenders Act 1927 

The President of the Association of County Courts Registrars described the 

Money-Lenders Act 1927 as ‘about the most drastic Act he recollected to have 

been put on the statute book’.327 Its most severe aspect was the sanction of 

unenforceability for non-compliance with the formality requirements of s 6. Even 

the most trivial non-compliance, which may have caused no prejudice to the 

borrower, rendered the transaction unenforceable. The question soon arose 

whether a distinction was to be drawn between a contract which was expressed to 

be illegal and one which was expressed to be unenforceable. In Cohen v Lester 

(J) Ltd,328 the defendant money-lenders had lent money to the plaintiff who had 

given promissory notes to the defendants and deposited jewellery with them. The 

defendants, who admitted to being in breach of the requirements of s 6 of the Act, 

were willing to submit to a declaration that that contracts and promissory notes 

were unenforceable and an order for the cancellation and delivery up of the 

promissory notes. However, they argued that they were entitled to retain the 

jewellery until the plaintiff paid the money she owed them. Tucker J rejected their 

argument, drawing a distinction between a case of unenforceability like the 

present and a case like Lodge v National Union Investment Co Ltd329 where the 

contract was void for illegality. In Tucker J’s view, in maintaining that they were 

entitled to retain the jewellery until repayment, the defendants were really seeking 

to enforce the contract. 

 

 

7. A RETROSPECTIVE OVERVIEW OF THE BILLS OF SALE AND                
MONEY-LENDING LEGISLATION 
 

The money-lending legislation was intended to protect the poor, ignorant borrower 

against the rapacious money-lender yet, as Goode observed in 1970, the Money-

Lenders Acts were completely indiscriminate in their application: 

[T]hey apply regardless of the size of the loan, the rate of interest charged 
or the status of the borrower. If I.C.I. were to borrow money at 1 per cent 
above bank rate from a finance house which was not in law a bank and 
had no licence or exemption, then I.C.I., though a mighty and financially 
sophisticated corporation, would be just as entitled to invoke the Acts and 

                                                           
327 Association of County Courts Registrars, minutes of AGM 1926.  
328 [1939] 1 KB 504. 
329 [1907] 1 Ch 300. 
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decline to make repayment as a housewife borrowing £50 at a rate of 80 
per cent. The Acts thus seriously inhibit business development and drive 
those making business agreements into adopting artificial and 
cumbersome contractual arrangements.330 

 

The only relevant criterion for the application of the Acts was the status of the 

lending institution. The 1898 Select Committee’s confidence that a statutory 

definition of a money-lender was unnecessary proved misplaced. While the 

clearing banks were obviously exempted under s 6(d) of the Money-Lenders Act 

1900, the distinction between a bank and a money-lender remained obscure. In 

1965, this legal obscurity led to United Dominions Trust v Kirkwood,331 in which 

it was argued that the plaintiff, the UK’s first, largest and most respected finance 

house, had acted as an unlicensed money-lender in making loans to the 

defendant.  The case hinged on whether the plaintiff was ‘a person bona fide 

carrying on the business of banking’ for the purposes of s 6(d). In his judgment, 

Lord Denning MR described the ‘usual characteristics of a banker’ as follows: 

There are, therefore, two characteristics found in banks today: (i) they 
accept money from, and collect cheques for, their customers and place 
them to their credit; (ii) they honour cheques or orders drawn on them by 
their customers when presented for payment and debit their customers 
accordingly. These two characteristics carry with them also a third, 
namely: (iii) They keep current accounts, or something of that nature, in 
their books in which the credits and debits are entered.332  

 

Although the plaintiff did not obviously possess these ‘usual characteristics’, the 

Court of Appeal was nevertheless prepared to find that it fell with the exemption. 

According to Lord Denning, in a case of doubt such as the present it was 

permissible ‘to look at the reputation of the firm amongst ordinary intelligent 

commercial men. If they recognise it as carrying on the business of banking, 

that should turn the scale’.333 But in so finding, the Court was explicitly 

motivated by the policy of avoiding the unravelling of thousands of transactions 

entered into on the faith of the company being a banker.334 In truth, the decision 

had done little to remove the obscurity. Lord Denning pointed to the regrettable 

                                                           
330 Roy Goode, ‘The Legal Regulation of Lending’ in Aubrey Diamond (ed) 
Instalment Credit (Stevens & Sons 1970) 57. 
331 [1965] 2 QB 431. 
332 ibid 447. 
333 ibid 454. 
334 ibid 455. 
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lack of certainty and suggested that in future any concern which wished to be 

regarded as a banker should ask the Board of Trade for a certificate to that 

effect. The following year, a way around the uncertainty was provided by s 123 

of the new Companies Act 1967  which empowered the Board of Trade to grant 

certificates for this purpose. 

In reality, exemptions from the provisions of the Act were granted quite freely by 

the Board of Trade under s 6(e) of the 1900 Act.335 However, to qualify for an 

exemption the applicant had to undertake not to charge more than a rate of 10 per 

cent interest per annum, an arbitrary rate which had remained unchanged since 

1927.  

 

Enforcement of the money-lending legislation, which was a matter for the Home 

Office, was ineffective, with very few prosecutions brought for carrying on a 

money-lending business unlicensed. Although courts had the power to refuse, 

forfeit or suspend a certificate authorizing a licence, it was telling that only one of 

170 licensing authorities who provided statistics in the years 1966–67 had any 

record of a court order in the previous ten years forfeiting a certificate.336 

 

The excessive technicality of both the Bills of Sale Acts and the Money-Lenders 

Acts was also a problem. As the Crowther Committee later observed, this body of 

legislation ‘had generated such a mass of case law concerned with technicalities 

that even experienced lawyers were hesitant to embark on the hazard of settling 

documents to comply with the Acts’.337 Furthermore, the legislation allowed 

debtors to rely on a pure technicality to defeat a claim. The effect of the smallest 

technical defect in the form or content of the agreement required by s 6 of the 

Money-Lenders Act 1927, for example, was to make the entire loan irrecoverable 

and any security unenforceable even though the borrower had suffered no 

prejudice. At the same time these attempts to ensure that borrowers were aware 

of the terms of the transactions they entered into appeared to have done little to 

improve their comprehension.  

  

                                                           
335 Under the procedure laid down in the Moneylenders (Body Corporate) 
Regulations 1927 (SR & O 1927 No 1151). 
336 The Legal Regulation of Lending (n 330) 60.  
337 Consumer Credit: Report of the Committee (n 143) para 4.2.11. 
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The re-opening provision with its new statutory rebuttable presumption that a rate 

of interest of above 48 per cent was excessive rendering the transaction ‘harsh 

and unconscionable’ was largely ineffective. Very few borrowers ever sought to 

have such transactions reopened338 and the effect of the presumption seems to 

have been that 48 per cent became the ‘standard’ interest rate charged by money-

lenders.339 

 

8. PRIVATE LAW OR REGULATION? 

 

Despite the refusal to return to direct regulation of the core content of money-

lending transactions by the reintroduction of a statutory interest rate ceiling, the 

substance of money-lending agreements were directly regulated in a number of 

ways. Significantly, the Bills of Sale Act (1878) Amendment Act 1882 removed the 

parties’ freedom to contract altogether in respect of loans by way of bill of sale of 

less than £30.340  This manifested a highly paternalistic regulatory approach. The 

prohibitions on compound interest and default interest in excess of the contractual 

rate were also clearly direct regulatory interventions341 as were the statutory 

restrictions on the circumstances in which goods subject to a bill of sale could be 

seized.342 Another obviously regulatory aspect of the legal regime relating to 

money-lending was the introduction of a system of licensing by the Money-

Lenders Act 1927. In seeking to prevent the occurrence of harm or undesirable 

outcomes by excluding from the market from the outset those who do not meet 

minimum standards, positive licensing is a particularly intrusive regulatory 

mechanism.  

 

There was a strong focus in the bills of sale and money-lending legislation on 

information disclosure and control of advertising. These mechanisms can be 

viewed in two different lights. On the one hand, their objective could be seen as 

autonomy as an end in itself, in which case the rationale would be the private law 

                                                           
338 In the vast majority of reported cases in which the reopening provision was 
considered it had been raised by the borrower as a defence to an action by the 
money-lender or in a counterclaim. 
339 Consumer Credit: Report of the Committee (n 143) para 6.6.7. 
340  Bills of Sale Act (1878) Amendment Act 1882, s 12. 
341 Money-Lenders Act 1927, s 7.  
342 Bills of Sale Act (1878) Amendment Act 1882, s 13.  
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one discussed in chapter 1. On the other hand, they could be conceived of as 

having a redistributive regulatory rationale in that it was the poorest and most 

ignorant borrowers (or in modern terminology the ‘vulnerable’) who stood to 

benefit most from such measures.343 

 

Certainly, the efficiency-rationale which commonly underpins modern information 

disclosure regimes was not articulated until much later in the century.344 While it is 

impossible to be sure of the rationale, a particular concern with the poor and 

ignorant was certainly evident in the Parliamentary reports and debates. That said, 

the parliamentary debates also reveal an increasing awareness that it was not 

only the ‘poor and ignorant’ who found themselves in a position of cognitive 

asymmetry vis-à-vis money-lenders,345 which might indicate the private law 

rationale of protecting autonomy in the contracting process. In terms of form, 

however, the particular mechanisms – clear rules backed up by the private law 

sanction of contractual voidness or uneforceability or criminal sanctions –  were 

examples of a direct command and control regulatory strategy.  

 

The most significant aspect of the Money-Lenders Act 1900 was the statutory 

extension of the unconscionable bargain doctrine in s 1(1). In developing the 

equitable doctrine, Courts of Equity in the seventeenth, eighteenth and nineteenth 

centuries had been constrained by the view that it was not their place to rewrite 

the substance of the parties’ agreements. The Chancery, it was said, mended no 

man’s bargains.346 In order to do justice in individual cases of hard bargains, 

Equity had developed a procedural approach to unconscionability, which 

grounded relief in the notion that one party had wrongfully taken advantage of the 

other party’s weakness. As ‘weakness’ was narrowly construed, the ordinary 
                                                           

343 Although, ironically, modern empirical research suggests that despite 
needing it most, in practice, poor and uneducated consumers benefit least from 
information disclosure. See eg David Cayne and Michael Trebilock, ‘Market 
Considerations in the Formulation of Consumer Protection Policy’ (1973) 23 
University of Toronto Law Journal 396, 406; William C Whitford, ‘The Functions 
of Disclosure in Consumer Transactions’ [1973] Wisconsin Law Review 400. 
344 That is, that fully informed consumers make rational welfare-maximising 
decisions, which in turn drive efficient and competitive markets. See eg Geraint 
Howells and Stephen Weatherill, Consumer Protection Law (2nd edn, Ashgate 
2005) 63. 
345 See eg HC Deb 23 April 1926, vol 194, col 1553. 
346 Maynard v Moseley (1676) 3 Swans 651, 656; 36 ER 1009, 1011. 
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borrower who had entered into a credit transaction at a high rate of interest out of 

‘mere’ financial necessity was, in the absence of additional factors, unlikely to be 

relieved.347  

 

However, the doctrine had always been ambiguous in orientation. It is highly 

probable that litigants who had entered into hard bargains due to some 

impairment of their autonomy had originally turned to Equity because of the 

common law’s doctrinal underdevelopment in matters relating to defects of 

consent.348 Viewed in this light, the equitable doctrine could be reoriented, as 

Pollock showed in the 1870s, towards the reality of the plaintiff’s consent rather 

than the defendant’s wrongful advantage-taking. The legislature was, of course, 

unconstrained by these considerations of legal doctrine. Its intention was clear: to 

give the courts absolute and unfettered discretion. Viewed from this perspective, it 

hardly mattered whether the true ground for intervention was the substance of the 

agreement itself, the borrower’s defective consent or the money-lender’s wrongful 

advantage-taking of the borrower’s weakness or necessity. However judges, with 

their long training in the coherent application of legal doctrine, inevitably 

floundered when confronted with such a broad discretion. They turned to the 

wording of the provision as a guide, but terms such as ‘excessive’ and ‘harsh and 

unconscionable’ were inherently vague. Some judges clung to the prior equitable 

doctrine as setting the outer limits to the reopening provision but such an 

approach would obviously defeat the very object of the provision. The House of 

Lords soon established that s 1(1) envisaged the possibility of transactions being 

re-opened on the ground of excessive interest or remuneration alone, but whether 

the ground was the substantive fairness itself, or whether that unfairness was 

merely evidence of wrongful advantage-taking or defective consent remained a 

conundrum. The inevitable result was incoherence and a lack of legal certainty. 

Attempts to conceive of the statutory power to reopen transactions as limited to 

situations of defective consent were rejected. Whatever the true rationale of the 

earlier equitable doctrine, it was clear that s 1(1), while mediated through the ex-

post private law litigation process, was regulatory in rationale.  

 

 
                                                           
347 See chapter 3.  
348 ibid.  
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CHAPTER 6: HIRE-PURCHASE 

 

1. THE DEVELOPMENT OF THE HIRE-PURCHASE SYSTEM 

The ‘hire-purchase’ system, an abbreviation of the term ‘hire and purchase’, is 

said to have its origins in the furniture trades of New York and Paris in the early 

nineteenth century1. In its modern or ‘narrow’ sense, the hire-purchase 

agreement is conceptualised as an agreement to hire goods coupled with an 

option for their purchase. This can be distinguished from other forms of 

instalment selling, such as the conditional sale agreement and the credit-sale 

agreement2. In the conditional sale agreement, the property in the goods 

remains with the seller until payment of all the instalments has been made and 

any other conditions fulfilled, but the buyer is obligated to purchase the goods. 

The credit-sale agreement, on the other hand, involves payments by 

instalments but with the property passing immediately to the buyer.  

Initially at least,  the label ‘hire-purchase’ was used more loosely to encompass 

hire-purchase in the narrow sense as well as other types of instalment selling 

that contemplated a ‘hiring’ of goods coupled with a transfer of their ownership 

but which could more accurately be described as conditional sales. The 

distinction between the two was of little consequence until the enactment of the 

Factors Act 1889. Once the significance of that distinction became apparent in 

1895 following Helby v Matthews,3 the narrow form of ‘hire-purchase’ became 

the invariable method of instalment selling in the UK and the term ‘hire-

purchase’ became a term of art.   

Seligman notes that, by 1807, the New York firm, Cowperthwait & Sons, was 

selling furniture on an instalment basis,4 the customer typically making a 10 per 

cent down payment with the balance payable by equal instalments over a 

                                                           
1 Consumer Credit: Report of the Committee (Cmnd 4596, 1971) para 2.1.37.  
2 Instalment credit is often referred to as ‘vendor credit’ because it involves one 
party receiving goods or services on deferred payment terms.  
3 [1895] AC 471. 
4 Edwin Seligman, The Economics of Instalment Selling: A Study in Consumers’ 
Credit, with Special Reference to the Automobile, vol 1 (Harper and Brothers 
1927) 14.  
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period of eighteen months.5 There was, however, evidence of instalment selling 

as a retail marketing device in London as early as the 1730s with sellers 

advertising mirrors, chests and other home furnishings on instalment terms.6 

This was just one manifestation of England’s burgeoning consumer society, 

which was, by the late eighteenth century, the marvel and envy of other 

nations.7  

Hire-purchase (in the broad sense) appears to have been well established in 

Paris in the first third of the nineteenth century. Writing in 1841, Irish socialite, 

Marguerite Gardiner, Countess of Blessington, extolled the virtues of the 

practice with which she had become acquainted when visiting Paris in 1828: 

I find that a usage exists at Paris which I have nowhere else met with, 
namely that of letting out rich and fine furniture by the quarter, half, or 
whole year, in any quantity required for even the largest establishment, 
and on the shortest notice 2. This is really like Aladdin’s lamp, and is a 
usage that merits being adopted in all capitals.  
We have made an arrangement, that if we decide on remaining in Paris 
more than a year, and wish to purchase the furniture, the sum agreed to 
be paid for the year’s hire is to be allowed in the purchase-money, which 
is to be named when the inventory is made out.8 

 

But the Countess’s suggestion that such a practice was not to be found closer 

to home was incorrect. The first known example of a formal agreement to hire 

with an option to purchase is, in fact, said to date to 1821.9  

Over time, this method of purchasing consumer durables spread downwards 

from the upper class to the middle and working classes with hire-purchase 
                                                           
5 ibid 15.  
6 A handbill dating from the 1730s was referred to in The Times, 21 July 1956. It 
read: ‘At Christopher Thorntons, living in Peter Street in the Mint in Southwark, 
at the Looking-Glass near the Square, are to be sold all sorts of Looking-
Glasses, Sconces, Chimney-Pieces, Pannel-Glasses, very reasonably, or may 
change your old Looking-Glasses for new ones, or if you have any Old Looking-
Glasses that want silvering, shall be done very reasonably. You may also be 
furnished with Chests of drawers, or looking-Glasses at any price, paying for 
them weekly, as we shall agree’.  
7 See Neil McKendrick, John Brewer and John Harold Plumb, The Birth of a 
Consumer Society: The Commercialization of Eighteenth-Century England 
(Europa Publications 1982) 10.  
8 The Countess of Blessington, The Idler in France, vol 1 (Henry Colburn 1841) 
109–10. 
9 Ralf Harris, Margot Naylor & Arthur Selden, Hire Purchase in a Free Society 
(Hutchinson 1961). 
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playing a crucial role in the development of a mass market in consumer 

durables by the 1930s. The emergence of an urban proletariat in the first part of 

the nineteenth century as a result of British industrialisation set the stage for an 

acceleration of consumerism from the 1850s onwards.10 It was the invention 

and marketing of the first practical and efficient sewing machine in the USA in 

the mid-nineteenth century that popularised the hire-purchase system.11 The 

price of the earliest sewing machines – the Singer machine cost $150 – put 

such an acquisition out of most households’ reach. But in 1856, Edward Clark, 

the lawyer with whom Isaac Singer had founded I. M. Singer & Co in 1851,12 

came up with the idea of selling machines on the hire-purchase system: 

Why not rent a sewing machine to the housewife and apply the rental fee 
to the purchase price of the machine? Her husband cannot accuse her of 
running him into debt since he is merely hiring or renting the machine 
and under no obligation to buy. Yet at the end of the period of the lease 
he will own a sewing machine for the money.13  
 

The result of this strategy was a trebling of Singer’s sales within a year.14 This 

method of marketing sewing-machines soon spread to Britain. By the 1860s, 

the piano, the Victorian symbol of ‘respectability, achievement and status’, was 

commonly sold on the hire-purchase system.15  Other articles typically sold on 

hire-purchase were furniture and, later on, wirelesses, gramophones and 

labour-saving devices such as vacuum-cleaners and washing machines. 

It was, however, the advent of the cheap motor car in the 1920s which really 

cemented the hire-purchase system’s place in the British economy.16 In the 

United States, General Motors and other car manufacturers had stimulated the 

development of a mass market in cars by developing their own finance 

                                                           
10 See Peter Stearns, Consumerism in World History: The Global 
Transformation of Desire (2nd edn, Routldege 2006) ch 2.  
11 There was a ‘sewing machine patents war’ in the United States in the 1850s: 
see Adam Mosoff, ‘The Rise and Fall of the First American Patent Thicket: The 
Sewing Machine War of the 1850s’ (2011) 53 Arizona Law Review 165. 
12 The company was renamed the Singer Manufacturing Company in 1853.  
13 Singer Company Magazine, cited in J. M. Gregory, ‘A History of the Sewing 
Machine to 1880’ (2006) 76 Transactions of the Newcomen Society 127, 130.  
14 ibid.  
15 Cyril Ehrlich, The Piano: A History (2nd revised edn, Clarendon 1990) 90–92. 
16 See James Foreman-Peck, Sue Bowden and Alan McKinlay, The British 
Motor Industry (Manchester University Press 1995); Sean O’Connell, The Car in 
British Society: Class, Gender, and Motoring 1896–1939 (St Martin’s Press 
1999). 
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companies, which made credit available to purchasers.17 This model was 

followed by some British manufacturers and, in 1919, the United Dominions 

Trust, which became the largest finance company in Britain,18 was set up to 

finance the instalment selling of consumer goods. By 1937, there were seven 

such finance houses and the hire-purchase system had expanded into the mass 

market. In 1935, it was estimated that 80 per cent of cars, 90 per cent of sewing 

machines, 75 per cent of furniture and 95 per cent of the pianos, wireless sets 

and gramophones sold in Britain were bought on hire-purchase.19 With the 

development of the finance house, the typical triangular pattern of hire-purchase 

– whereby the dealer (with whom the consumer deals face-to-face) sells the 

goods to the finance-company (the ‘owner’) which then enters into a hire-

purchase agreement with the consumer (the ‘hirer’) – was established.  Hire-

purchase should have been a boon to all. On the one hand, it enabled 

consumers to purchase goods otherwise out of their reach. On the other, it was 

a driver of mass production and economic growth as the later post-war 

consumer boom showed. As one MP put it in 1937: 

Hire purchase not only assists young couples to build up a home at a 
time when their income is low or they have children and find it difficult to 
raise capital sums, but it is also a modern aid and handmaid of mass 
production, with all the efficiency that that method of manufacture brings 
in lowered costs of production.20 
 

However, by the late 1920s, with the onset of the depression, the dark side of 

hire-purchase and its potentially harmful impact on poor consumers in 

particular, had become apparent.  

 

 

                                                           
17 See Seligman (n 4) 46–54; Lendol Calder, Financing the American Dream 
(Princeton University Press 1999) 184–99.  
18 United Dominions Trust was the British subsidiary of the Continental 
Guaranty Company of America. 
19 See Paul Johnson, Saving and Spending: The Working-Class Economy in 
Britain, 1870–1939 (Oxford University Press 1985) 157. See also Sue Bowden 
and Paul Turner, ‘The Demand for Consumer Durables in the United Kingdom 
in the Interwar Period’ (1993) 53 Journal of Economic History 244 and Peter 
Scott, ‘Marketing Mass Home Ownership and the Creation of the Modern 
Working Class Consumer in Interwar Britain’ (2008) 50 Business History 4.  
20 HC Deb 1 Feb 1937, vol 563, col 1334. 
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2. THE DEVELOPMENT OF THE LEGAL CONSTRUCT OF HIRE-
PURCHASE  
 
By the last decade of the nineteenth century, hire-purchase (in the narrow 

sense) had become the paradigmatic method of instalment-selling in the UK. 

This was in contrast to other jurisdictions such as the USA and Canada where 

chattel mortgages and conditional sales were more commonly utilised forms of 

instalment-selling. It is estimated that, by 1891, there were around 1 million hire-

purchase agreements in existence in the UK.21 The popularity of the hire-

purchase agreement was attributable to legal developments in the later part of 

the nineteenth century. Firstly, the cumbersome registration requirements and 

the highly prescriptive formal requirements imposed by the Bills of Sale 

legislation in the late 1870s and early 1880s22 had made the chattel mortgage 

an inconvenient and risky method of doing business for the lender. Secondly, 

the conditional sale was rendered unattractive by the enactment of the Factors 

Act 1889. That Act introduced certain exceptions to the nemo dat quod non 

habet rule, including the so called ‘buyer in possession’ exception in s 9. The 

effect of s 9 was that a person who had ‘bought or agreed to buy goods’, and 

obtained possession of those goods with the consent of the seller, could himself 

give good title on a subsequent bona fide sale, pledge or other disposition of the 

goods. This possibility that the ‘hirer’ could confer title to the goods to a third 

party in fraud of the owner was clearly problematic in the context of instalment 

selling, where the seller’s objective was normally to retain title to the goods until 

the purchaser had paid the final instalment.  

There was no doubt that a straightforward conditional sale was within the scope 

of the provision, but the courts soon had to apply the provision to agreements 

that contemplated both a ‘hiring’ and the transfer of ownership of the goods. In 

Helby v Mathews, the House of Lords decided that the dividing line between a 

hire-purchase agreement outside the scope of section 9 and an agreement 

clothed in the form of a hire-purchase but in substance a conditional sale was 

the presence of an option to terminate the contract.23 Where the ‘hirer’ was 

obligated to carry the contract through to completion by paying all of the 

                                                           
21 Consumer Credit (n 1) para 2.1.40.   
22 Bills of Sale Act 1878 and Bills of Sale Act (1878) Amendment Act 1882. 
Discussed in ch 5.  
23 [1895] AC 471. 
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instalments, there was an agreement to buy goods for the purposes of the 

provision. The earlier case of Lee v Butler,24 in which the hirer had obligated 

himself to pay £1 on the date of the agreement and the balance of the purchase 

price on 1 August following, whereupon the goods were to become his absolute 

property, was an example of this type of ‘hire-purchase’ agreement (in reality, a 

conditional sale agreement). Where, on the other hand, the hirer had a power to 

terminate the hiring (as was the case on the facts of Helby v Matthews), there 

was no ‘agreement to buy goods’ and the hirer could not pass good title to the 

goods to a third party. The case decisively established the modern form of the 

hire-purchase agreement as the predominant method of instalment selling. In 

order to ensure that the transaction was not caught by s 9 of the Factors Act 

188925 and that the hirer could not pass good title to a third party, it became the 

general practice to include a clause in hire-purchase agreements providing that 

the hirer could put an end to the hiring by returning the goods, leaving it entirely 

at the hirer’s option whether to pay the whole amount required to purchase the 

goods.   

3. A REGULATORY BLACK-HOLE 

The hirer’s inability to pass good title to third parties was not the only attraction 

of this method of doing business. The hire-purchase system existed within 

something of a regulatory black hole, a fact that the less scrupulous hire-

purchase traders were not slow to exploit.  When, in 1828, the Countess of 

Blessington had entered into a hire-purchase agreement, she had genuinely 

wanted an option to acquire ownership of the goods. By the twentieth century, 

though, the hire-purchase agreement was nearly always a ‘complicated legal 

fiction’, as the Crowther Committee described it.26 Almost invariably, the very 

purpose of entering the transaction was the ultimate acquisition of ownership of 

the goods. But while the transaction may, in substance, have looked like 

secured money-lending, it was not subject to the system of regulation 

subsequently imposed by the Money-Lenders Act 1900.27  

                                                           
24 [1893] 2 QB 318. 
25 Or the Sale of Goods Act 1893, s 25(2). 
26 Consumer Credit (n 1) para 2.1.45. 
27 Because the transaction involved a hiring of goods coupled with an option to 
purchase rather than a loan of money. 
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Because the modern form of the hire-purchase agreement was not considered 

to be a ‘contract whereby the seller transfers or agrees to transfer the property 

in the goods to the buyer’ for the purposes of s 1 of the Sale of Goods Act  

1893, the implied warranties and conditions in ss. 12–15 of that Act were 

originally thought not to apply. Such agreements were instead thought to be 

subject to the conditions and warranties implied at common law into simple hire 

agreements.28 Significantly, in a contract of hire there was no implied condition 

that the goods would be of merchantable quality.29 There was an implied 

condition that the goods would be reasonably fit for the purpose for which they 

were hired but there was some confusion in the case law as to the exact nature 

of that implied term.30 Hyman v Nye31 was usually cited as imposing an 

absolute warranty to provide goods reasonably fit for the purpose for which they 

were hired.32 Examined more closely though, the judgments of Lindley and 

Mathew JJ impose a slightly lower standard, namely a duty to supply goods 

reasonably fit for the purpose for which they were hired but subject to a defence 

where the defect was a latent one undiscoverable by any exercise of skill and 

care.33 On the other hand, the applicable standard was clearly higher than one 

merely to take reasonable care.34 In reality, as these implied terms were 

routinely excluded in hire-purchase agreements, they provided little assistance 

to hirers. 

                                                           
28 See William Russell, The Hire-Purchase System (5th edn, Stevens and Sons 
1920) 1.  
29 As there was in sales of goods by description by virtue of s 14(2) of the Sale 
of Goods Act 1893.  
30 See G W Paton, ‘Implied Conditions in Hire’ [1948] 1 University of Western 
Australia Law Review 2.  
31 (1881) 6 QBD 685.  
32 As under s 14 (1) of the Sale of Goods Act 1893.  
33 According to Lindley J the owner’s duty ‘appears to be to supply a carriage as 
fit for the purpose for which it is hired as care and skill can render it; and if whilst 
the carriage is being properly used for such purpose it breaks down, it becomes 
incumbent on the person who has let it out to shew that the break down was in 
the proper sense of the word an accident not preventable by any care and skill. 
If he can prove this 2 he will not be liable; but no proof short of this will 
exonerate him’: (1881) 6 QBD 685, 687–88.   
34 Lindley and Mathew JJ found that in instructing the jury to find a verdict for 
the defendant if they were satisfied that the defendant had ‘taken all reasonable 
care to provide a fit and proper carriage’ the trial judge had misdirected the jury 
in putting the duty of the defendant too low.  
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Just two years before legislation on hire-purchase was finally introduced, in 

Felston Tile Co Ltd v Winget Ltd35 the Court of Appeal was asked to consider 

the question of implied terms in hire-purchase contracts. The Court held that, on 

the facts of the case, any implied terms had been excluded. Significantly 

though, all three members of the Court expressed the view, obiter, that a hire-

purchase contract in its modern form was an agreement for sale within the 

definition of s 1 of the Sale of Goods Act and that, but for their express 

exclusion in the contract, the implied terms as to fitness for purpose and 

merchantable quality in s 14 would have applied. According to Slesser LJ, the 

fact that the seller had irrevocably bound himself to sell the goods if the ‘hirer’ 

exercised the option to purchase rendered the transaction a conditional sale for 

the purposes of s 1(2).36 While attractive from a consumer protection 

perspective, the conclusion was open to the objection that s 1 of the Sale of 

Goods Act contemplated the existence of ‘buyer’ as well as a ‘seller’, with the 

former  defined in s 62(1) as a ‘person who buys or agrees to buy the goods’.37 

It may have been possible to conceptualise the modern form of hire-purchase 

agreement as a conditional agreement to sell but Helby v Matthews had 

established that it did not constitute an agreement to buy. In truth, the approach 

of the Court of Appeal raised as many questions as it answered, as was 

observed by Lowe J in the Supreme Court of Victoria in Woods Radio 

Exchange v Marriott.38 Fortunately, the enactment of hire-purchase legislation 

two years later allowed the English courts to side-step these questions.  

4. HIRE-PURCHASE PRIOR TO 1938: A SYSTEM OF OPPRESSION OF THE 
POOR? 
 
Legislation regulating the hire-purchase system had been called for as early as 

1881.39 In 1893 one MP, who asked in the Commons when legislation was 

going to be introduced to regulate this ‘system of oppression of the poor’, was 

assured that the Lord Chancellor was determined to take the ‘earliest 

opportunity’ to introduce legislation ‘to remove, at any rate, some of the abuses 

                                                           
35 [1936] 3 All ER 473. 
36 ibid 480.   
37 Paton (n 30) 3.  
38 Woods Radio Exchange v Marriott [1939] ALR 409; [1938] VLR 309 refusing 
to follow the Court of Appeal in Felston.  
39 Consumer Credit (n 1) para 2.1.46. 
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which are shown to exist’.40 Hire-Purchase Bills introduced in 1912, 1927 and 

1928 came to nothing. While legislation was introduced in Scotland in 1932, it 

was not until 1938 that this occurred in England and Wales. The Hire-Purchase 

Act 1938 started life as a private member’s bill initiated by Ellen Wilkinson, 

Labour MP for Jarrow, on 29 October 1937. Wilkinson was motivated by a 

desire to remedy the many abuses she had seen her poor constituents suffer at 

the hands of the more unscrupulous hire-purchase firms.41 Wilkinson’s concern 

about the effects of hire-purchase on the poor was far from isolated. A group of 

social workers in depressed parts of East London, who witnessed first-hand the 

financial problems of families caused or exacerbated by hire-purchase 

commitments which they were unable to meet, had been agitating for legislation 

throughout the 1930s, and enlisted the aid of lawyers of the Haldane Society to 

draft what eventually became the Hire Purchase Bill.42  

The Bill was in fact supported by the Hire-Purchase Trade Association, which 

had been set up in 1891 to protect and further the interests of hire-purchase 

traders and to ensure fair and equitable treatment of hirers.43 The Association, 

which represented the interests of both the retail traders and finance 

companies, recognised that legislation was necessary to cure the reputational 

problems increasingly experienced by the hire-purchase trade. The more 

reputable, larger companies were concerned that the abusive practices of 

unscrupulous smaller traders at the lower end of the market would discredit the 

very system of hire-purchase.  While it is true to say that, in some circles at 

least, resorting to credit to satisfy one’s wants was still not considered entirely 

respectable by this stage, there is no doubt that buying on the hire-purchase 

system carried a greater stigma than that associated with other forms of 

credit.44  

                                                           
40 HC Deb 20 July 1893, vol 15, col 101. 
41 The previous October, Wilkinson had led the Jarrow March, a protest march 
against the unemployment and acute poverty suffered by her constituents.  
42 See James McManus, ‘Law and Power: A Study of the Social and Economic 
Development of the Law Relating to Consumer Credit’ (PhD thesis, University of 
Dundee 1985) 147, 149–50.  
43 Consumer Credit (n 1) para 2.6.16. The Association had originally been 
called the Hire Traders’ Protection Association.  
44 See Peter Scott, ‘The Twilight World of Interwar British Hire Purchase’ (2002) 
177 Past & Present 195. 
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Many of these ‘abuses’ related to the substance of the contract. These included 

clauses excluding all liability for defects in the goods as discussed above. The 

characteristic triangular mechanism utilised in much hire-purchase trading, 

whereby the dealer sells the goods to a finance company which then enters into 

a hire-purchase contract with the customer, also gave rise to problems. The 

less sophisticated hirer would often have great difficulty understanding that he 

had entered into an agreement with the finance company rather than the dealer, 

who may have made warranties and representations in face-to-face dealings 

with him. The finance company, on its side, would generally never have seen 

the goods that were the subject matter of the agreement with the hirer. Finance 

companies typically sought to ensure that they would not be liable for the acts of 

the dealer. This was achieved by clauses providing that the dealer should be 

deemed to be the agent of the hirer or purporting to relieve the finance company 

of liability for the acts of anyone acting as its agent in the conclusion of the 

agreement.  

Although, in theory, the modern hire-purchase agreement gave hirers the right 

to return the goods and terminate the agreement at any time, on exercising that 

right they typically became liable to pay substantial depreciation charges under 

what were called ‘minimum payment clauses’. Invariably, the owner would also 

be entitled to terminate the agreement for non-payment of the hire charges or 

other reasons and the agreement would provide for payment of a minimum sum 

in such an event. Minimum payment clauses providing for ‘compensation’ for 

depreciation of as much as 80 per cent of the total price were not uncommon.45 

In some cases, for example where carpet had been cut to the hirer’s order, 

significant depreciation was inevitable and the sum payable under the minimum 

payment clause, although high, would not be unreasonable. In others, for 

example where the depreciation charge was around half the price of a vacuum 

cleaner that had been returned with the tissue in which it had been wrapped 

unopened, the sum bore little relation to the actual level of depreciation.46   

The question arose whether these minimum payment clauses were 

unenforceable as being in the nature of a penalty. Until the decision in 

                                                           
45 HC Deb 10 Dec 1937, vol 330, col 732. 
46 An example given in Peter Scott, ‘Managing Door-to-Door Sales of Vacuum 
Cleaners in Interwar Britain’ (2008) 82 Business History Review 761, 783.  
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Associated Distributors Ltd v Hall in 1938,47 there was no clear authority on the 

status of minimum payment clauses applicable on termination by the hirer. In 

Associated Distributors Ltd the Court of Appeal concluded that where the hirer 

exercised its right to terminate the agreement, the question whether the sum 

payable under the ‘minimum payment clause’ was in the nature of a penalty as 

opposed to a genuine pre-estimate of damage,48 did not arise at all. The reason 

was that such a case was not concerned with a contractually stipulated sum of 

money payable on the hirer’s breach of contract, but rather the exercise of an 

option by the hirer on the terms set out in the minimum payment clause.49 

The status of minimum payment clauses applicable on termination by the owner 

was less straightforward. In the unreported case of Elsey & Co Ltd v Hyde 

(1926)50 the agreement gave the hirer the right to terminate the agreement at 

any stage by returning the goods to the owner. The owner could also determine 

the agreement and retake the goods on the happening of certain events, which 

included, but were not limited to, breaches of contract by the hirer. The 

minimum payment clause provided for payment of the same sum, whether the 

agreement was terminated by the hirer or the owner. The hirer being in arrears 

on the instalments, the owner terminated the agreement and sought payment 

under the minimum payment clause. In these circumstances, the Divisional 

Court took the view that rules on penalties were not applicable at all. Firstly, 

Salter J, with whom Fraser J agreed, reasoned that since the clause applied in 

circumstances other than the hirer’s breach of contract, no question of a penalty 

could arise. However, he went on to say that even if the rules on penalties had 

applied, the clause in question, which required payment of a sum in respect of 

depreciation amounting to approximately 83 per cent of the total hire-purchase 

                                                           
47 [1938] 2 KB 83. 
48 As set out in Dunlop Pneumatic Tyre Co Ltd v New Garage and Motor Ltd 
[1915] AC 79.  
49 Associated Distributors Ltd (n 47) 88. That this was the position had been 
assumed in the unreported case of Elsey & Co Ltd v Hyde (DC, 9 June 1926)  
which actually concerned minimum payment clauses applicable on termination 
by the owner and quoted by Jenkins JL in Cooden Engineering Co v Stanford 
[1953] 1 QB 86, 101.  However, see the much later decision of the House of 
Lords in Bridge v Campbell Discount Co Ltd [1962] 1 All ER 385.  
50 Elsey & Co Ltd ibid.  
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price,51 would not have been in the nature of a penalty. In his opinion, the 

clause was ‘most reasonable and business like’ as a proper protection of the 

owner against the loss it might suffer through having second-hand goods 

thrown back on its hands.  

When the question came up for consideration the following year in the 

unreported case of Roadways Transport Development Ltd v Browne and 

Gray,52 the Court of Appeal considered only the second question, namely 

whether the minimum payment clause was a genuine liquidated damages 

clause or oppressive and in the nature of a penalty.  No consideration was 

given to the first question, namely whether the rules on penalties were 

applicable at all. The Court concluded that, on the facts, the sum payable under 

the minimum payment clause was a genuine pre-estimate of damage rather 

than a penalty. Salter J’s judgment in Elsey was subsequently approved by 

Hawke J in Chester & Cole Ltd v Avon53 in 1929 and by Greer LJ sitting in the 

Divisional Court in Chester & Cole Ltd v Wright in 1930.54 As this view was not 

held to be erroneous until 1953 by the Court of Appeal decision in Cooden 

Engineering Co Ltd v Stanford,55 minimum payment clauses continued to be a 

cause for significant concern. 

In addition, the prices that hirers were required to pay for goods under the hire-

purchase system were often grossly inflated, equating to exorbitant rates of 

interest. Ellen Wilkinson suggested that some hire-purchase traders were 

charging the equivalent of 25 per cent interest and gave an example of goods 

for sale on hire-purchase terms at a price of £27 10s when the same goods 

                                                           
51 The clause provided for payment £25 in total (taking into account sums 
already paid under the agreement). The total hire-purchase price was £30 4s 
0d.  
52 (CA, 11 May 1927) cited in Re Apex Supply Co [1942] Ch 108 and Cooden 
Engineering (n 48). 
53 Reported in C G Jones and R Proudfoot, Notes on Hire-Purchase Law: Being 
a Form of Agreement (2nd edn, Butterworth 1937) 107 and cited in Re Apex 
Supply (n 51) and Cooden Engineering (n 48). 
54 Reported in Jones and Proudfoot, ibid 124 and cited in Re Apex Supply (n 
52) and Cooden Engineering (n 49). Lord Hanworth MR did not address the first 
question, namely, whether the question of penalty or liquidated damages arose 
at all. On the second question, he concluded that the sum payable under the 
minimum payment clause was a genuine pre-estimate of damage and therefore 
enforceable.  
55 (n 49) Jenkins LJ dissenting.  
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were available locally at a cash price of £12 10s.56 The most notorious abuse of 

all, however, was the so called ‘snatch back’. Under the typical hire-purchase 

agreement, the owner was permitted to terminate the agreement for arrears on 

a single instalment, even if that was the final instalment. In such circumstances 

the hire-purchase trader was able to make a windfall gain by repossessing the 

goods, retaining the payments already made, and recovering the arrears, 

leaving the hirer empty-handed and out of pocket. Reputable firms did not want 

the goods back and in the event of default would simply want the payment of 

instalments to resume. But this contractual power was increasingly abused by 

unscrupulous hire-purchase traders in search of even greater profit, as 

described by the editor of the Hire Trader’s Record:  

As the law is as present, the owner can repossess and the hirer is 
without redress 2 Take a piano for instance. The agreement price is, 
say, £50. With £48 paid up, the instrument can be repossessed if there is 
a breach of the agreement. The hirer gets nothing and the owner can 
have the instrument touched up as the basis for a fresh agreement with 
another customer. Perfectly legal 2 I know that in the past certain firms 
made the practice of ‘lifting’ whenever there was the opportunity and 
amassed fortunes in the doing’.57 
 

An example was given in the parliamentary debates of a hire-purchase trader 

who admitted to having made a substantial profit by ‘snatching back’ the same 

wireless set seven times and then selling it an eighth time at its original price.58 

Since hire-purchase was the primary method by which consumers acquired big-

ticket items such as furniture it was not uncommon for consumers to furnish 

their houses entirely on the hire-purchase system. Such consumers could find 

their houses being ‘cleared’ within weeks of a default.  

That the courts considered themselves lacking the power to intervene to protect 

the hirer was apparent from Cramer v Giles.59 In that case, the agreement had 

provided that ‘in default in the punctual payment of any instalment’ the 

instalments previously paid would be forfeit to the owner who would thereupon 

be entitled to resume possession of the piano. The Court held that on the hirer’s 

                                                           
56 HC Deb 10 Dec 1937, vol 330, col 735. 
57 Quoted in Francis Gower, ‘Hire Purchase Right and Wrong’, The Spectator, 
10 December 1937, 10.  
58 HC Deb 10 Dec 1937, vol 330, col 741. 
59 (1883) Cab & El 151. The decision was upheld by the Court of Appeal as 
Cramer v Carlton, The Times, 9 May 1884.  
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default, the owner was entitled to possession of the piano, even though the 

arrears had been tendered before the action was brought. Subsequent case law 

confirmed that the fact that a hire-purchase agreement conferred a right to 

retake possession on the hirer’s default did not detract from the owner’s right to 

instalments that had already fallen due.60 Taken to its logical conclusion, this 

meant that that if the hirer was in default, the owner could wait for the last 

instalment to fall due and then retake possession of the goods and recover the 

entire price too. The inequity of the situation was acknowledged by Greer LJ in 

1938 in South Bedfordshire Electrical Finance Ltd v Bryant: 

if we were entitled to exercise our judgment by reason of our sympathies 
with the unfortunate defendant, who may have to pay, or have judgment 
given against him for the full amount of all the instalments, and at the 
same time is called upon to return the goods 2. we might think there 
was a great deal to be said for the unfortunate defendant ... 
Unfortunately, however, we have merely to consider the agreement 
between the parties having regard to the facts that were before the 
judge.61 
 

Aubrey Diamond has suggested that although Cramer v Giles is generally cited 

for the proposition that neither Equity nor the common law will relieve the hirer 

against forfeiture caused by the hirer’s default in punctual payment of 

instalments, the case did not expressly deal with the question of equitable 

relief.62 One might have thought that such relief should, in principle, have been 

available to the hirer by analogy with the cases of mortgages of land63 and 

leases.64 However, it seems clear that, had the courts considered themselves 

as having the power to grant equitable relief, that power would have been 

exercised in South Bedfordshire Electrical Finance Ltd.65  

A further problem was caused by the ‘linking-on’ of hire purchase agreements. 

This involved the situation where a hirer with an existing hire-purchase 

                                                           
60 Brooks v Bernstein [1909] 1 KB 98. 
61 [1938] 3 All ER 580, 581. 
62 Aubrey L Diamond, ‘Equitable Relief for the Purchaser of Hire-Purchase 
Goods’ (1956) 19 Modern Law Review 498. 
63 On relief from forfeiture in mortgages, see RW Turner, The Equity of 
Redemption (Cambridge University Press 1931). 
64 Gordon Borrie and Aubrey Diamond, The Consumer, Society and the Law 
(3rd edn, Penguin Books 1973) 160–61. 
65 See Edwin J Prince, ‘Equitable Relief in the Law of Hire-Purchase’ (1957) 20 
Modern Law Review 670. 
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agreement was persuaded to purchase further goods on hire-purchase. Very 

often the hirer would, by this stage, already have made nearly all of the 

payments under the existing agreement. Instead of entering into a separate 

agreement for the new goods, a new ‘linked-on’ agreement would be drawn up 

covering the amount of the original purchase as well as the new purchase. If the 

hirer was subsequently to get into financial difficulties and find himself in arrears 

on the instalments, the owner could repossess the entirety of the goods.66 

Other abuses were more procedural in nature. Many of these problems were 

the consequence of the door-to-door sales process increasingly associated with 

the hire-purchase system. Although door-to door selling was not a new 

phenomenon, door-to-door direct retail marketing of ‘big-ticket’ labour saving 

devices, particularly vacuum cleaners, grew rapidly in the aftermath of the First 

World War.67 Enticed into such employment by employers’ grossly inflated 

claims about potential earnings, such salesmen typically found themselves 

unable to make an adequate living.68 Salesmen were generally paid purely on a 

commission basis. For instance, in 1932 salesmen working for the W.H. Hoover 

Company drew £2 weekly in advance of a £3 commission, equating to a 

commission rate of 14 per cent.69 If they ran up a deficit of £8 they would be 

dismissed. On average, salesmen sold less than one cleaner a week70 and the 

turnover of the sales-force was enormous.71 

In their desperation to secure sales, door-to-door salesmen resorted to a range 

of sharp practices. Women were the primary target of these high-pressure 

selling techniques. Salesmen were trained to overcome wives’ objections and 

resistance to signing documents in their husbands’ absence.72 A common tactic 

was to misrepresent the nature of the document they were asked to sign.  Ellen 

Wilkinson reported the case of   

                                                           
66 HC Deb 10 Dec 1937, vol 330, col 731. 
67 The unhappy lot of the door-to-door salesman in the 1930s was immortalised 
by Julian MacLaren-Ross in his comic novel Of Love and Hunger (Allan 
Wingate 1947). 
68 See ‘Managing Door-to-Door Sales’ (n 46). 
69The current value of £3 in 1932 is approximately £146.41.  
70 ‘Managing Door-to-Door Sales’ (n 46), 773.  
71 500 per cent, which meant that on average salesmen stayed for little more 
than two months: ibid.  
72 HC Deb 10 Dec 1937, vol 330, col 733. 
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a very sensible woman in Cheshire who was approached by the 
representative of a certain cleaner company and asked to buy a cleaner 
on the hire-purchase system with a deposit of 10s. She told him she 
could not do  it without her husband’s consent. He then offered to leave 
the cleaner with her, pending her husband’s approval, on a payment of 
5s security. Then we have the tragic story which is repeated over and 
over again: “I also signed my name to some agreement which I did not 
take the trouble to read as the representative assured me that it was of 
no importance.” When the husband returned home he did not approve of 
the transaction. He said he could not afford it, and he informed the 
company at once that they would have to take the cleaner away. Their 
representative called again during the husband’s business hours and in a 
domineering manner declared that the wife had signed an agreement to 
purchase the cleaner, that on no consideration would  the company take 
it back and that the matter would be taken into court if the instalments 
were not paid.73 
 

Many wives in fact left the family home rather than face their husbands after 

having signed for goods which they could not afford.74 Even when the consumer 

knew that the document they had signed was a hire-purchase agreement, they 

often had no idea of the sums they were required to pay under the agreement 

and would not be given a copy. There was also evidence of hirers being asked 

to sign blank forms with the details being filled in later by the salesman.75 

Of course, from the credit-grantor’s perspective, a significant advantage of hire-

purchase over other forms of credit was the ability to simply repossess the 

goods on default rather than having to sue in the courts. Unfortunately, it was 

not uncommon for the exercise of this right of repossession to be attended with 

violence. One such incident was described in a letter from a Justice of the 

Peace read out in Parliament by Ellen Wilkinson: 

A van called for the goods. One of these men was an ex-boxer, a regular 
brute. Just the type of ‘bruiser’ to do the job. Mrs Read, judging what 
their errand was, did not let them in, but they used force. Mrs Read 
screamed, and a neighbour came to her aid. The boxer promptly floored 
him, and the men made off with the goods.76 
 

This was the type of conduct that had earned the hire-purchase system as a 

whole the description of ‘a grave scandal which no-one in the House or outside 

                                                           
73 Ibid. 
74 ibid.  
75 ibid, col 734. 
76 ibid, col 731. 
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would attempt to defend’.77 County court judges, who had first-hand experience 

on an almost daily basis of the hardship caused to the poor by many of these 

practices, were some of the most vocal advocates of legislation.78 In particular, 

Judge Frankland, a County Court Judge of South Yorkshire, was quoted at 

length in the parliamentary debates.79 But while he was in favour of legislative 

intervention, he thought that the Bill did not go far enough.  

5. THE HIRE-PURCHASE ACT 1938 

(a) The Substance of the Act 

(i) Scope  

The Hire-Purchase Act 1938, which came into force on 1 January 1939, made 

significant incursions into freedom of contract. While motivated by a desire to 

protect the poor, it was not limited to agreements with consumers. Rather, 

financial limits were used to demarcate the type of transactions where 

protection was considered necessary from those where it was not. The 

experience of the Scottish legislation had been that traders began to resort to 

credit-sale agreements to avoid its application.  The Act therefore closed off this 

avenue for evasion by including within its scope credit-sale agreements. A 

credit-sale agreement was defined as ‘an agreement for the sale of goods 

under which the purchase price is payable by five or more instalments’,80 which 

was clearly broad enough to cover such agreements where the property in the 

goods was to pass to the buyer immediately as well those where the passing of 

the property was to be deferred until all the instalments had been paid, in other 

words, conditional sale agreements.81 There was, however, some doubt as to 

whether a conditional-sale agreement might fall within the scope of a ‘hire-

purchase agreement’ although the better view was that it did not.82 The Act 

                                                           
77 ibid, col 730. 
78 See Public Records Office LCO (Lord Chancellor’s Office) 2/1511.  
79 HC Deb 10 Dec 1937, vol 330, col 740: ‘week after week, month after month, 
I sit and listen to accounts of minor tragedies affecting the welfare of working 
people of this district, and in the vast majority of cases I am utterly powerless to 
avert that minor disaster to these people.’  
80 S 21.  
81 See R M Goode, Hire Purchase Law and Practice (Butterworths 1962) 438.   
82 ibid 14–15. 
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applied to all hire-purchase agreements83 and credit-sale agreements under 

which the hire-purchase price or total purchase price did not exceed (a) in the 

case of motor vehicles or railway wagons or other railway rolling stock, £50; (b) 

in the case of livestock, £500; and (c) in any other case, £100.84 Only ss 3, 5 

and 6 applied to credit-sale agreements. The remainder of the Act was relevant 

only to hire-purchase agreements.  

 

(ii) The Hirer’s Statutory Right to Terminate  

Significantly, s 4(1) gave hirers a non-excludable,85 statutory right to terminate 

the agreement by notice in writing at any stage before the final instalment fell 

due. On exercising that right, the hirer was liable to pay ‘the amount, if any, by 

which one-half of the hire-purchase price exceeds the total of the sums paid 

and the sums due in respect of the hire-purchase price immediately before the 

termination, or such less amount as may be specified in the contract’.86 In other 

words, the section imposed a statutory minimum payment, subject to the 

agreement itself specifying a lower amount. What this meant in practical terms 

(and expressed in plain English) was that: 

                                                           
83 Defined by s 21 as ‘an agreement for the bailment of goods under which the 
bailee may buy the goods or under which the property in the goods will or may 
pass to the bailee, and where by virtue of two or more agreements, none of 
which by itself constitutes a hire-purchase agreement, there is a bailment of 
goods and either the bailee may buy the goods, or the property therein will or 
may pass to the bailee, the agreements shall be treated for the purposes of this 
Act as a single agreement made at the time when the last of the agreements 
was made’. 
84 S 1. These limits were subsequently amended by s 1 of the Hire-Purchase 
Act 1954, which removed the separate limit for motor vehicles and railway 
wagons or other rolling stock. The limits were raised to £1000, in the case of 
agreements relating to livestock, and £300 in any other case. In order to take 
the ‘hire-purchase price’ above the financial limit and thereby avoid application 
of the Act, some finance houses and traders began to inserts sham provisions 
for fictitious deposits into their agreements. The facts of Menzies v United Motor 
Finance Corporation [1940] 1 KB 559, the first case to be decided under the 
Hire-Purchase Act 1938, are an example of this. The Court of Appeal concluded 
that as the deposit had not in fact been paid, it could not be part of the ‘hire-
purchase price’ (defined in s 21 as ‘the total sum payable by the hirer under a 
hire-purchase agreement in order to complete the purchase of goods to which 
the agreement relates, exclusive of any sum payable as a penalty or as 
compensation or damages for a breach of the agreement’). However, Menzies 
was subsequently overridden by the amended statutory definition of ‘hire-
purchase price’ provided by s 3 of the Hire-Purchase Act 1954. 
85 S 5(b).  
86 ibid.  
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[T]he hirer must pay all instalments due to the date of termination of the 
agreement. If then the total amount he has paid under the agreement, 
including any deposit and any credit for goods he has parted with in part-
exchange, comes to less than one-half of the hire-purchase price, he 
must pay more to bring his total payments up to one half.87  
 

Although the agreement could validly provide for a lesser sum than this 

statutory minimum, clauses specifying payment of a greater amount were 

void.88 That was the case whether the agreement was terminated by the hirer 

under s 4(1) or in any other manner.89 Excluded from this amount were charges 

made for damage to or loss of the goods caused by the hirer’s failure to take 

reasonable care, which were provided for by s 4(2).   

(iii) Implied Conditions and Warranties  

Although the Court of Appeal had, just three years before the coming into force 

of the Act, decided that the conditions and warranties implied by ss 12–15 of the 

Sale of Goods Act 1893 also applied in cases of hire-purchase,90 hirers were 

routinely deprived of the protection afforded by these sections by exclusions of 

all statutory and other warranties and conditions in standard-form hire-purchase 

agreements. Section 8 of the Hire-Purchase Act aimed to remedy this situation 

by introducing a largely analogous91 set of non-excludable92 conditions and 

warranties to be implied into every hire-purchase agreement. These included an 

implied warranty of quiet possession,93 an implied condition as to the owner’s 

right to sell the goods,94 an implied warranty of freedom from encumbrances,95 

                                                           
87 Borrie and Diamond (n 64) 172. 
88 S 5(b) and (c). 
89 In other words, the amount specified in s 4(1) applied regardless of whether 
the hirer terminated the contract voluntarily under s 4(1) or whether the contract 
was terminated for any other reason, including by the owner because of the 
hirer’s breach of contract.  
90 Felston Tile Co Ltd v Winget Ltd (n 35).  
91 The implied conditions as to correspondence with description and sample in 
ss 13 and 15 respectively of the Sale of Goods Act 1893 (‘SGA’) had no 
parallels in the Hire-Purchase Act.  
92 S 8(3). Although a provision modifying or excluding the condition of fitness for 
purpose in s 8(2) could be relied upon if the owner established that it had been 
brought to the hirer’s notice and its effect explained to him. 
93 S 8(1)(a) analogous to s 12(2) SGA 1893. 
94 S 8(1)(b) analogous to s 12(1) SGA 1893. 
95 S 8 (1)(c) analogous to s 12(3) SGA 1893.  
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an implied condition of merchantable quality,96 and an implied condition of 

fitness for purpose.97  

 

 (iv) Liability for the Acts of Dealers  

Section 5(d) and (e) addressed the problem of finance companies relieving 

themselves of liability for the acts of dealers. Clauses in hire-purchase or credit-

sale agreements purporting to make any person the agent of the hirer or buyer 

or to relieve the owner or seller of liability for acts of his agent in relation to the 

conclusion of the agreement were rendered void by these provisions.  

 

 (v) Repossession of the Goods: The ‘Snatch Back’ Problem 

Of central importance to the operation of the new regime was s 11, which was 

designed to address the ‘snatch back’ problem. Where one-third of the 

purchase price of the goods had been paid, the owner’s right to recover 

possession was only enforceable by action,98 which had to be brought in the 

county court for the district in which the hirer resided or carried on business.99 

The court could make an order for the return of the goods,100 but had a broad 

discretionary power to postpone such an order on the condition that the hirer 

pay the unpaid balance of the hire-purchase price at such times and in such 

amounts as it thought fit having regard to the means of the hirer.101 During the 

period of the postponement, a claim by the owner for a sum of money provided 

for under a valid minimum payment clause could not be entertained.102  

 

 

                                                           
96 S 8 (1)(d) analogous to s  14(2) SGA 1893 but subject to some differences. 
97 S 8 (2) analogous to s 14(1) SGA 1893 but subject to some differences.  
98 S 11(1).  
99 S 12(1).  
100 S 12(4)(a). It could also make an order for delivery of part of the goods to the 
owner and for the transfer to the hirer of the owner’s title to the remainder: s 
12(4)(c). 
101 S 12(4)(b). It could also make an order for delivery of part of the goods to the 
owner and for the transfer to the hirer of the owner’s title to the remainder: s 
12(4)(c). Where a postponed order had been made, the courts were permitted 
under s 13 to vary the terms of the postponement or to make an order for the 
delivery of part of the goods to the owner and for the transfer to the hirer of the 
owner’s title to the remainder. 
102 S 14(1)(b). The minimum payment clause would be valid within the meaning 
of the subsection if it was below the statutory ceiling in s 4(1).  
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 (vi) Linked-On Agreements 

The Act did not prohibit ‘linked-on’ agreements. However, to prevent the 

evasions of ss 11 and 12 of the Act, s. 15 provided that where goods had been 

let under a hire-purchase agreement and at any time after one-third of the hire-

purchase price had been paid or tendered the owner made a further hire-

purchase agreement with the hirer comprising103 those goods, the provisions of 

ss 11 and 12 would have effect in relation to that further agreement as from the 

commencement thereof. What this meant in practice was that goods in the 

further agreement were protected by ss 11 and 12 from the moment that  further 

agreement  was entered into even though less than one third of the purchase 

price may have been paid under that agreement.  

  

 (vii) Information Disclosure, Formality Requirements and Copies of 
 Documents 
The Act also made extensive use of information disclosure requirements.  

Under s 2(1), the owner was required to provide the prospective hirer with a 

written statement of the cash price of the goods prior to entry into the 

agreement. Section 2(2)(a) required a written note or memorandum of the 

agreement, signed personally by the hirer. Under s 2(2)(b), the note or 

memorandum was to contain a statement of both the hire-purchase price and 

the cash price of the goods. These requirements were clearly intended to 

provide a basis for comparison by hirers with a view to furthering their 

appreciation of the cost of the credit. This might in turn focus owners’ minds on 

the charges (effectively interest rates) they sought to impose. Section 2(2)(b) 

also required a statement of the amount of the instalments, the date on which 

they would become payable and a list of the goods to which the agreement 

related. Furthermore, under s 2(2)(c), the hirer was to be informed of some of 

the key protections afforded by the Act through the inclusion in the note or 

memorandum of a notice ‘at least as prominent as the rest of the contents of the 

note or memorandum’ setting out the hirer’s entitlement to terminate the 

                                                           
103 As Goode has observed, the section was poorly drafted and the word 
‘comprising’ was ambiguous. Taken literally, it would mean that all the goods 
comprised in the original agreement had to be comprised in the further 
agreement, which would allow the section to be avoided by simply omitting one 
or more articles from the further agreement. It was therefore suggested that the 
section had to be construed as ‘comprising those goods or any of them’: see 
Hire Purchase (n 81) 176. 
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agreement, the amount of the hirer’s liability on exercising that right, and the 

statutory restrictions on the owner’s right to recover the goods.104 Section 

2(2)(d) required the hirer to be provided with a copy of the note or memorandum 

of agreement within seven days of the making of the agreement. The 

consequence of a failure to comply with any of the requirements of s 2(1) and 

2(2) was unenforceability, subject to the court’s discretion to dispense with the 

requirements in s 2(1), and s 2(2)(b), s 2(2)(c) or s 2(2)(d) where no prejudice 

had been caused to the hirer and the court considered it just and equitable to do 

so.105 Section 3 contained equivalent provisions, except for the requirement of 

notice in s 2(2)(c) in respect of credit-sales under which the total purchase price 

exceeded £5.  

 

Section 6(1), which applied to both hire-purchase and credit-sales,  imposed an 

obligation on the owner or seller to provide, on request, a copy of the note or 

memorandum of the agreement and a statement of amounts already paid, due, 

and payable in the future.106 These were to be provided within four days of 

receipt of the request and tender of one shilling for expenses. Non-compliance 

would result in the unenforceability of the agreement for the period of the 

default.107 A failure to comply within a month of receiving the request was an 

offence.108  

(b) An Evaluation of the 1938 Act  

Although the focus on information and formality requirements in ss 2 and 3 was 

a step in the right direction in terms of promoting consumers’ understanding of 

the terms of agreements, in reality, hire-purchase agreements remained 

extremely complex and technical documents which the average consumer 

struggled to understand. Three shortcomings are immediately obvious. Firstly, 

while the Act required a statement of both the ‘cash price’ and the ‘hire-

purchase price’,109 it stopped short of requiring a statement of the annual rate of 

                                                           
104 S 2(2)(c). These requirements were to be set out in the terms prescribed in 
the Schedule to the Act.  
105 S 2(2).  
106 These had to be provided within four days of receiving the request and 
tender of one shilling for expenses.  
107 S 6(2) 
108 ibid.  
109 Or, in the case of credit-sale agreements, the ‘total purchase price’.  



273 

 

interest, as was required under the money-lending legislation.110 Secondly, the 

absence of a requirement to provide the hirer (or buyer) with a copy of the 

required signed note or memorandum of agreement immediately after 

signature, meant that it was often impossible for hirers to prove that these  

documents had not in fact complied with the requirements of s 2(2)(a), (b) and 

(c). Thirdly, the attempt to close off the possibility of avoidance through the use 

of credit-sale agreements had not been entirely successful. The definition of 

‘credit-sale agreement’111 encompassed both credit-sale agreements in the 

narrow sense (where the property passed immediately to the buyer) and 

conditional sale agreements, where the passing of property was deferred until 

all the instalments had been paid. Some in the industry sought to avoid the 

more onerous hire-purchase provisions by moving to conditional sale 

agreements.112 The requirements relating to formalities and information113 and 

copies of documents114 would still have to be complied with and such 

agreements would continue to be subject to the implied terms in the Sale of 

Goods Act 1893. There was also the possibility of losing the security interest in 

the goods to a third party under s 9 of the Factors Act.115 Nevertheless, unlike in 

the hire-purchase situation, the owner in a conditional-sale was able to simply 

repossess the goods without going to court and ss 4 and 5(b) and (c), which 

restricted the owner’s power to impose ‘minimum repayment clauses’ on the 

hirer under a hire-purchase agreement, had no application.                                                                                                                             

       

6. TERMS CONTROL REGULATIONS  

Whereas the objective of the Hire Purchase Act 1938 Act had been the 

protection of the buyer/hirer of goods, terms control regulation was a quite 

different type of statutory intervention whose aim was the protection of the 

economic interests of the state.116 Terms control regulation first appeared as an 

                                                           
110 Money-Lenders Act 1927, s 6(2).  
111 ‘An agreement for the sale of goods under which the purchase price is 
payable by five or more instalment’: s 21.  
112 See McManus (n 42) 215–17.  
113 S 3.  
114 S 6.  
115 And under s 25(2) of the Sale of Goods Act 1893.  
116 Regulation 55 of the Defence (General) Regulations issued by virtue of the 
Emergency Powers (Defence) Act 1939 and the Goods and Services (Price 
Control) Act 1941 as amended by the Defence (Price Control) Act 1941. 
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emergency measure following the outbreak of war in 1939 but remained a 

feature of monetary policy until 1983. It involved restricting hire-purchase (and 

credit sale agreements) with a view to controlling the availability of credit and, 

hence, the level of consumer demand in the economy. The ultimate goal was 

the prevention of inflation and/or control of the balance of payments. The mere 

existence of terms control regulation was itself significant as it constituted 

explicit governmental recognition of the importance of hire-purchase (as the 

main form of credit) as a driver of demand for consumer goods. Such 

intervention was unambiguously regulatory,117 with different types of goods 

singled out for different treatment according to the sectors of industry that the 

government was seeking to stimulate or supress at any given time.  

Between 1943 and 1953, fourteen Control Orders were issued under the 

emergency legislation.118 These prohibited or limited hire-purchase and credit 

sale agreement charges in respect of certain classes of goods. Between 1952 

and 1970, thirty-six Statutory Instruments were issued controlling the terms of 

hire-purchase and credit-sale agreements.119 Rather than prohibiting or limiting 

hire-purchase and credit-sale agreement charges, these later orders imposed 

maximum repayment periods and/or minimum initial deposits for agreements 

relating to specified classes of goods. The most restrictive conditions were 

imposed in 1966, with the requirement of a minimum deposit of 40 per cent and 

a maximum repayment period of two years in respect of agreements relating to 

cars.120 Apart from constituting an offence, infringement rendered the 

agreement void for illegality. Absence of fault on the part of the finance 

                                                           
117 On the effects of these controls, see F R Oliver and Neil Runcie, ‘The 
Economic Regulation of Instalment Credit in the United Kingdom’ in Aubrey 
Diamond (ed), Instalment Credit (Stevens & Sons 1970). 
118 SI 1943/321; SI 1946/200; SI 1946/585; SI 1947/1193; SI 1947/1194; SI 
1947/2210; SI 1948/1412; SI 1949/411; SI 1949/670; SI 1950/39; SI 1950/551; 
SI 1952/122; SI 1952/1315; SI 1953/794. 
119 SI 1952/121; SI 1952/724; SI 1952/1160; SI 1953/652; SI 1953/1116; SI 
1953/1264; SI 1954/935; SI 1955/297; SI 1955/1130; SI 1956/ 180; SI 1956 
/373; SI 1956/1270; SI 1956/2055; SI 1957/430; SI 1957/900; SI 1958/1512; SI 
1958/1771; SI 1960/72; SI 1961/53; SI 1962/1158; SI 1962/2311; SI 1963/450; 
SI 1963/1403; SI 1964/942; SI 1965/1214; SI 1965/1228; SI 1965/1471; SI 
1966/113; SI 1966/887; SI 1967/576; SI 1967/866; SI 1967/1293; SI 1967/1703; 
SI 1968/1678; SI 1968/1737; SI 1969/1308. These were issued under the 
Supplies and Services (Transitional Power) Act 1945 and then under the 
Emergency Laws Re-enactments and Repeals Act 1964.  
120 SI 1966/887.  
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company was held to be irrelevant,121 although later control orders did provide 

for certain limited statutory defences.122 

     

7. THE ADVERTISEMENTS (HIRE-PURCHASE) ACT 1957 

In the late 1950s, parliamentary attention again focussed on hire-purchase. 

Representations had been made to the Board of Trade that the 1938 Act was 

inadequate because, while it provided comprehensive rules on the information 

to be provided in the agreement itself, it did nothing (unlike the money-lending 

legislation) to control information in advertisements. Many hire-purchase 

advertisements were deliberately misleading, a fact that had been confirmed by 

the Retail Trading Standards Association’s Annual Report of 1955. The concern 

which underlay the Advertisements (Hire-Purchase) Act 1957123 was that less 

sophisticated consumers were commonly led into entering into agreements by 

misleading statements in advertisements, and signed agreements without 

appreciating that the terms to which they were agreeing were in fact quite 

different from those suggested by those advertisements.124 

Unlike the 1938 Act, application of the 1957 Act was not restricted to 

agreements in which the total price was below a certain monetary limit. The Act 

                                                           
121 R v St Margaret’s Trust Ltd [1958] 2 All ER 289 which concerned the 
interpretation of the Hire-Purchase and Credit Sale Agreements) Control Order 
SI 1956/180. 
122 See eg art 1(2) of the Hire-Purchase and Credit Sale Agreements (Control) 
Order 1960 SI 1960/762.   
123 The Act started out life as a private members’ bill introduced by Lieutenant 
Colonel Schofield, MP for Rochdale. 
124 HC Deb 1 February 1957, vol 563, col 1325. Typical examples cited in the 
Parliamentary debates were advertisements stating ‘yours for £1’ or ‘yours for 
5s a week’, without stating what deposit would be required or the total number 
of payments. Other advertisements falsely claimed that the credit would be 
granted without charge. There were also examples of advertisements quoting 
an instalment price which was falsely claimed to apply to ‘no-deposit’ 
transactions. The customer would not discover until the last moment that a 
much higher instalment rate would be charged if he wanted to enter into the 
transaction on a ‘no-deposit’ basis. Another ruse was to state in an 
advertisement that no deposit would be required. When the customer came to 
enter into the agreement, they would be told that the goods would not be 
delivered until a certain number of ‘instalments’ had been paid.  



276 

 

applied to any advertisement125 of goods, as being goods available for disposal 

by way of hire-purchase or credit sale, if the advertisement included either an 

indication that a deposit was payable (whether by way of an indication of a 

monetary amount or a fraction), an indication that no deposit was payable or an 

indication of the amount of any instalment(s) payable.126 Advertisements to 

which the Act applied were prohibited unless they contained all the information 

required by the Act and each part of that information was displayed prominently 

in the advertisements in such way as not to give undue prominence to any part 

of it in comparison with any other part.127 The information which the 

advertisement was required to provide, which varied according to whether the 

advertisement contained details of payments in respect of any goods,128 

included: the deposit; the amount of each instalment expressed as a monetary 

amount; the total number of instalments payable; the length of the period in 

respect of which each instalment was payable; if any instalments were payable 

before delivery of the goods, the number of instalments so payable; the cash 

price of the goods.129 Contravening the requirements of the Act was a criminal 

offence130 but did not appear to affect the validity of the agreement.131  

Surprisingly, given the stated motivations for introducing the Bill, the so called 

‘switch-sale’ technique was not prohibited by the Act. This was apparent from s 

4(3), which provided that it was immaterial whether the terms of the agreement 

                                                           
125 ‘Advertisement’ included ‘every visual form of advertising (whether or not 
accompanied by spoken words or other sounds), whether in a publication, or by 
the display of notices, or by means of catalogues, price lists, labels, cards or 
other documents, or by exhibition of cinematograph films or photographs, or by 
way of television, or in any other way, but does not include any form of 
advertising consisting only of spoken words, with or without other sounds’: s 4. 
This was much broader than the concept of advertisement contained in s 5(2) of 
the Money-Lenders Act 1927, partly reflecting technological developments but 
also the fact that it also encompassed much of the ground that was covered 
separately under the concept of ‘document’ in s 5(4) of the Money-Lenders Act 
1927. 
126 S 1(1) and 1(2). Advertisements for certain classes of credit sales were 
excluded: s 1(3).          
127 S 2(1). 
128 As defined by s 2(4).  
129Ss 2(2) and 2(3).  
130 S 3(1).  
131 R M Goode and Jacob S Ziegel, Hire-Purchase and Conditional Sale: A 
Comparative Survey of Commonwealth and American Law (The British Institute 
of International and Comparative Law 1965) 51.  
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as concluded actually corresponded with the information included in the 

advertisement. This provision had not in fact been contained in the Bill but had 

been proposed as an amendment at Committee Stage. Those who had been 

opposed to the Bill from the outset described this amendment as rendering the 

Bill pointless. It would, so it was said, leave misleading advertisers free to 

advertise hire-purchase contracts on whatever terms they chose and then, 

having lured customers into their shops or into communicating with them by 

post, refuse to contract on those terms.132 Nonetheless, on third reading the 

amendment was considered necessary to prevent a conflict with the long- 

standing principle that, in general, an advertisement was merely an invitation to 

treat rather than an offer to enter into a contract on the stated terms. It was 

acknowledged that there might be very good reasons, such as effluxion of time, 

why the advertiser might vary the terms of the offer from the terms of the 

advertisement.133 

 

8. THE REPORT OF THE MOLONY COMMITTEE ON CONSUMER 

PROTECTION  

The increasing affluence of consumers and the growth of consumption134 led to 

the birth of a consumer movement in the UK in the 1950s,135 bringing the idea 

of protecting persons qua consumers onto the political agenda for the first time. 

In June 1959, a Committee was appointed under the Chairmanship of Sir 

Joseph Molony QC:  

[T]o review the working of the existing legislation relating to merchandise 
marks and certification trade marks, and to consider and report what 

                                                           
132 See, for example, the comments of Mr Graham Page, MP for Crosby: HC 
Deb 28 June 1957, vol 572, col 638.  
133 HC Deb 28 June 1957, vol 572, col 638.  
134 On the connection between increased affluence and the development of a 
consumer society, see John Benson, The Rise of Consumer Society in Britain, 
1880-1980 (Longman 1994) ch 1. 
135 The British Standards Institution set up its Consumer Advisory Council in 
1955 with a view to giving consumers a voice in matters previously considered 
the preserve of industry and commerce. This was subsequently disbanded in 
1962, when the Government set up the Consumer Council on the 
recommendation of the Molony Committee.  The Consumers’ Association was 
founded by Michael Young in 1957.  Its monthly magazine Which? proved 
enormously popular and attracted  600,000 subscribers by the 1960s. 
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changes if any in the law and what other measures, if any, are desirable 
for the further protection of the consuming public.136 
 

The Committee reported in July 1962.137 Since hire-purchase was still the 

predominant form of credit associated with consumer purchases, it was hardly 

surprising that it should be singled out for attention. The Committee had 

received representations that a complete reworking of the hire-purchase 

system, involving a recasting of the legal character of the transaction, was 

required. It was time, it was argued, to acknowledge that hire-purchase was:  

[A] combination of legal fictions divorced from the reality of the 
relationship between owner, dealer and hirer. The suggestion was made 
that a new form of contract should be devised which would more truly 
accord with the real  intention and expectation of the parties.138 
 

The Committee did not accede to this view, concluding that the present 

framework, as amended by the recommendations that it had to make, was 

capable of serving the consumer well.139 Nonetheless, its proposals were 

substantial. The Committee considered that the single most important issue it 

had to consider in relation to hire-purchase was the monetary limit. A particular 

focus of attention was the motor car trade. The Committee noted that, as the 

motor car was no longer a luxury item and hire-purchase was the only way such 

acquisitions could be afforded by many consumers, it was imperative that such 

consumers were not left unprotected.140 Ultimately, any monetary limit would, it 

concluded, be arbitrary and liable to produce anomalies. Rather, the ‘true and 

sole criterion by which the application of the Act should be governed is whether 

the transaction is a consumer one’.141 The Committee, therefore, recommended 

abolishing the current £300 limit in respect of consumer transactions, which 

would entail providing a statutory definition of a ‘consumer transaction’. The 

Report spoke of hire-purchase transactions and credit-sale agreements 

‘comparable in character with a “consumer sale”’, which it proposed to define as 

‘a sale by way of trade of goods customarily bought for private use or 

                                                           
136 HC Deb 4 June 1959, vol 606, col 337. 
137 Board of Trade, Final Report of the Committee on Consumer Protection 
(Cmnd 1781, 1962). 
138 ibid para 568. 
139 ibid para 571.  
140 ibid para 550.  
141 ibid para 555.  
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consumption to a person who does not buy for the purpose of resale or for use 

or consumption in any trade or business’. 142
 

 The Committee acknowledged that, despite the improvements resulting from 

the information requirements of the 1938 and 1957 Acts, consumer ignorance 

remained a significant problem.143 The problem was multi-faceted,  

encompassing  failure to understand the nature of the document signed and the 

consequences of entering into the agreement, failure to grasp (in the typical 

triangular situation) that the agreement was in fact entered into with the finance 

company rather than the dealer,  ignorance as to the additional charge for credit 

as compared with a cash deal (effectively the rate of interest), the continuing  

problem of consumer ignorance of the hire-purchase price caused by the 

signing of blank forms and general lack of understanding of the terms of the 

agreement. The Committee acknowledged that some of these problems 

appeared intractable. Nonetheless, it recommended that a ‘box’ for the  hirer’s 

signature should be introduced which also contained in print of prescribed size 

the words ‘I realise that by my signature I am offering to commit myself to a 

hire-purchase agreement on the terms contained in this document’. Default 

would render the agreement unenforceable unless no harm had been done by 

the non-compliance.144  

Also proposed was the introduction of a ‘cooling-off’ period to allow the hirer 

time for reflection and, if desired, retraction of the agreement. The intent was to 

protect both hirers who were ‘over-ready’ to commit themselves as well as 

consumers who were unable to withstand sales-pressure.145 The cooling-off 

period would only apply to agreements made and signed off trade premises (in 

other words door-to-door sales). The copy of the agreement sent to the hirer 

was to be headed by a notice setting out the hirer’s right to cancel the 

agreement by giving notice to the owner within seventy-two hours of receipt. 

Non-compliance would render the agreement unenforceable and constitute a 

                                                           
142 ibid para 466.  
143 ibid paras 511–19. 
144 ibid para 512. 
145 In affording consumers an opportunity to access more information about a 
product or service, cooling-off periods can be seen as a form of information 
remedy: see Iain Ramsay, Consumer Law and Policy (3rd edn, Hart Publishing 
2012) 102. 
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criminal offence.146 While the 1938 Act had unambiguously conferred on the 

hirer the benefit of the non-excludable implied conditions and warranties in s 8 

as against the owner, in the typical triangular situation the hirer was often 

confused as to whether his recourse was against the finance company or the 

retailer of the goods. In the Committee’s view, the solution to this problem was 

‘a wider range of assistance for the consumer which will better inform him of his 

legal rights’.147 Other minor recommendations included giving guarantors 

equivalent rights to hirers to receive copies of documents under ss 2 and 6; a 

prohibition on clauses in agreements terminating the agreement on the hirer’s 

death; the inclusion in the statutory notice required under s 2(2)(c) of a 

statement making clear that it was the owner’s responsibility to collect the 

goods once the hirer had given notice of termination of the agreement under s 

4. 

As far as advertisements were concerned, there had been complaints about the 

Board of Trade’s inactivity in bringing prosecutions under the Advertisements 

(Hire Purchase) Act 1957.148 The Committee recommended that the Board 

should adopt a more active attitude towards enforcement and encourage the 

submission of reports about offences from all agencies conducting consumer 

protection work.149   

9. THE HIRE-PURCHASE ACT 1964 AND CONSOLIDATING LEGISLATION 

Despite the Molony Committee’s recommendation that a fundamental reworking 

of the law of hire-purchase was unnecessary, the Board of Trade announced in 

November 1963 that it now proposed to follow such a course of action.150 In the 

event, the Government decided to simply introduce what was presented as 

interim amending legislation. The ensuing Hire-Purchase Act 1964, which came 

into effect on 1 January 1965, incorporated some, but not all, of the Molony 

Committee’s recommendations. In other ways, the Act went further than the 

                                                           
146 ibid paras 526–29. 
147 ibid para 530.  
148 There had been no prosecutions during the first eighteen months that the Act 
had been in force. More recently, the Board, which generally relied on a 
complaint being made to it, had prosecuted in about half the cases brought to 
its attention where a contravention appeared to have occurred: ibid para 566. 
149 ibid para 567. 
150 Reported in the Financial Times, 29 November 1963. 
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Committee’s recommendations in the protections it provided. The 1964 Act 

introduced a number of amendments to the 1938 Act (referred to by 1964 Act 

as ‘the principal Act’) as well as some amendments to the Advertisements (Hire-

Purchase) Act 1957.151 

 

The Act did not delineate its scope of application by reference to the notion of a 

‘consumer transaction’. Instead, the limit was raised from £300 to £2,000,152 

and transactions entered into by companies were excluded from the scope of 

the legislation by s 2. Thus, transactions below the monetary limit entered into 

by unincorporated businesses for business purposes remained within the scope 

of the legislation. The 1964 Act made some changes to the status of 

conditional-sale agreements by providing that they were no longer to be 

construed as ‘credit-sale agreements’.153 Instead, all the protections154 that 

applied to hire-purchase agreements were to be applied to conditional sale 

agreements within the financial limits of the Act.155   

The Act brought about a strengthening of the formality and information 

requirements contained in ss 2 and 3 of the 1938 Act, with a view to furthering 

hirers’ (or buyers’ in the case of credit-sales) understanding of the transactions 

they entered into. Whereas the 1938 Act had required a written note or 

memorandum of the agreement, the 1964 amended it to provide that the 

                                                           
151 These were relatively minor: see ss 30–32.  In addition to a statement of the 
cash price of the goods, advertisements were now required to state the hire-
purchase price or total purchase price of the goods. Any advertisement which 
mentioned the rate of interest or charges was also required to express that rate 
as a true interest percentage as calculated in accordance with a formula set out 
in sch 3 of the 1964 Act.  Previously, the way in which hire-purchase rates had 
been calculated and expressed was misleading, as the calculation failed to take 
into account the fact that the hirer (or buyer) made regular repayments of the 
capital throughout the repayment period.  
152 Ss 1(1) and 1(2). The separate limit for agreements relating to livestock was 
removed.  
153 S 21(1). A ‘conditional sale agreement’ was defined by s 21(5) as ‘an 
agreement for the sale of goods under which (a) the purchase price or part of it 
is payable by instalments, and (b) the property in the goods is to remain in the 
seller (notwithstanding that the buyer is to be in possession of the goods) until 
such conditions as to the payment of instalments or otherwise as may be 
specified in the agreement are fulfilled.’ 

154 With the exception of s 20 of the Hire Purchase Act 1938.  
155 That is where the total purchase price did not exceed £2,000. 
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agreement itself be made be in writing.156 As the Molony Committee had 

observed, the problem of hirers (or buyers) signing incomplete agreements had 

persisted despite the legislature’s best efforts in 1938. Typically, the blanks in 

the agreement or note or memorandum of the agreement related to the 

purchase price and/or information about the instalments payable. The problem 

was generally found in the triangular situation involving a finance company, 

where the document signed by the hirer would be prepared by the dealer, who 

lacked the mathematical expertise to calculate these amounts.157 The dealer 

would leave it to the finance company to fill in these details in the copy which 

was to be provided to the hirer within seven days of the making of the 

agreement. Although the omission of this information in the original copy signed 

by the hirer would amount to a contravention of s 2(2)(b) of the 1938 Act, the  

hirer would generally be unable to prove this since the only copy in his 

possession158 would be complete. The 1964 Act sought to solve this problem by 

requiring that the hirer be given a copy of the document at the time at which he 

signed it (referred to in the legislation as ‘the first statutory copy’) as well a 

second copy of the agreement within seven days (referred to as ‘the second 

statutory copy’).159 The Act adopted the Molony Committee’s recommendation 

of the inclusion of a box for the hirer’s signature and accompanying words by 

empowering the Board of Trade to make regulations on this matter160 as well as 

on matters relating to the legibility of documents.161 However, a number of 

credit-sale agreements were deprived of the protection of the formality and 

information disclosure requirements by increasing the financial threshold for 

their application from £5 to £30. The Molony Committee had not recommended 

                                                           
156 S 3.  
157 See the discussion of this point in A Diamond, ‘Hire-Purchase Act, 1964’ 
(1965) 28 Modern Law Review 77.  
158 That is the one sent to him by the finance company within seven days of the 
making of the agreement.  
159 If the agreement was signed by or on behalf of all the other parties either 
before or immediately after being signed by the hirer and a complete copy of the 
agreement was then given to the hirer, there was no need for a second copy to 
be delivered within seven days: ss 3(2) and 3(3).  
160 S 3(4). The Hire-Purchase (Documents) (Legibility and Statutory 
Statements) Regulations 1964, SI 1964/1567 required the hirer’s signature to 
be inserted in a red printed box which included a warning that he was signing a 
hire-purchase agreement and must not sell the goods.  
161 S 22.  
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such a step but it was felt that too many small credit-sale agreements were 

caught by these prescriptive provisions.  

The Molony Committee’s recommendation of  a ‘cooling off’ period in respect of 

agreements signed ‘off trade premises’ was also incorporated into the Act.162 

The non-excludable right of cancellation given by the Act in fact extended the 

proposed cooling-off period of seventy-two hours to four days from receipt of 

the ’second statutory copy’.163 The hirer or buyer164 was to be informed of this 

right of cancellation by the inclusion of notices to that effect in red boxes in both 

the first and second statutory copies.165 

As far as implied terms and warranties were concerned, the 1964 Act increased 

the level of protection by introducing three new non-excludable implied 

conditions where goods were let by reference to sample or description.166 It also 

restricted the scope for exclusion of the implied condition of merchantable 

quality in respect of second-hand goods167 and removed the previous scope for 

such exclusion in situations where the owner could not reasonably have been 

aware of the goods’ defects.168  

While the Molony Committee had been considering hire-purchase, the Law 

Reform Committee had been inquiring into the subject of innocent 

misrepresentation and its Report on Innocent Misrepresentation made some 

recommendations with respect to the hire-purchase situation.169 These were 

incorporated into the Act by s 10(1), which provided that 

                                                           
162 S 4. 
163 S 4(2). The hirer had to serve a notice of cancellation within that period.  
164 The right of cancellation applied to credit-sale agreements as well as hire 
purchase agreements but only where the total purchase price exceeded £30: s 
4(1)(b).  
165 S 5 and the Hire-Purchase (Documents) (Legibility and Statutory 
Statements) Regulations 1964 (n 154).  
166 The implied conditions where goods were let by reference to sample that the 
bulk would correspond with the sample in quality and that the hirer would have 
a reasonable opportunity of comparing the bulk with the sample: s 13(1). The 
implied condition where goods were let by description that the goods would 
correspond with the description: s 13(2).  
167 S 12 (1)(a) and 12 (3). 
168 S 12 (1)(b).  
169 Law Reform Committee, Tenth Report (Innocent Misrepresentation)(Cmnd 
1782, 1962) para 20. 



284 

 

any representations with respect to the goods 2 which were made, 
either orally or in writing, to the hirer 2 by a person other than the owner 
2 in the course of any antecedent negotiations conducted by that other 
person shall be deemed to have been made by him as agent of the 
owner.170  
 

This provision applied to credit-sale agreements171 as well as hire-purchase 

agreements.  

The Molony Committee had received submissions that the hirer should be 

entitled to terminate the agreement by written notice on payment of one-third 

rather than the one-half of the total hire-purchase stipulated in s 4 of the 1938 

Act. The Committee acknowledged that the figure was inevitably somewhat 

arbitrary but did not recommend changing it. The 1964 Act retained the one-half 

figure but it was considered that some flexibility for situations where this figure 

might, on the facts, be excessive was desirable. A proviso was, therefore, 

inserted into the s 4(1) of the 1938 Act to the effect that the court could, if 

satisfied that the loss sustained by the owner by reason of the hirer’s 

termination was less than the one-half figure, make an order for payment of that 

lesser amount instead.172 Another feature of the 1964 Act not recommended by 

the Molony Committee was the introduction of a requirement that termination by 

virtue of the hirer’s default in payment of money would not follow from the hirer’s 

default, unless the owner served a notice of default on the hirer specifying the 

sums due and requiring payment within a period of not less than seven days.173 

Where, after service of the notice, payment was made within the specified 

period, termination would not occur.174 

The 1964 Act was, with the exception of the provisions on innocent purchaser of 

vehicles in part II, repealed by the Hire-Purchase Act 1965, which was a 

consolidating Act and made no changes to the law. The 1938 Act was also 

repealed by the 1965 Act. The Advertisements (Hire-Purchase) Act 1957 was 

repealed by the Advertisements (Hire-Purchase) Act 1967 which was also a 

                                                           
170 ‘Representations’ included any statement or undertaking: s 10(3). The 
person making the representation had to be acting in the course of business: s 
24(2). 
171 Even to those where the total purchase price is less than £30.  
172 Hire-Purchase Act 1964, s 1(5). 
173 S 15.  
174 S 15(4).  
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consolidating Act involving no changes to the law. Both the Hire-Purchase Act 

1965 and the Advertisements (Hire-Purchase) Act 1967 remained in force until 

they were repealed by the Consumer Credit Act 1974.  

 

10. PRIVATE LAW OR REGULATION? 

The Hire-Purchase legislation (consolidated by the Hire-Purchase Act 1965 and 

the Advertisements (Hire-Purchase) Act 1967), contained a number of obviously 

regulatory mechanisms. There were several instances of direct interventions in 

the substance of hire purchase agreements: the (predominantly) mandatory set 

of implied terms analogous to those in the Sale of Goods Act 1893;175 the 

rendering void of clauses which purported to relieve finance companies of 

liability for the acts of dealers;176 the hirer’s non-excludable right to terminate 

the contact once half the total purchase price had been paid;177 the statutory 

restrictions on minimum repayment clauses on termination;178 and the statutory 

restriction on clauses allowing the owner to repossess the goods on any default 

in payment.179 In form, these mechanisms were prime examples of a direct 

command and control regulatory strategy: clear rules or prohibitions backed up 

by voidness of the particular term in question or by relieving the hirer of any 

liability under the contract and entitling him to recover any sums already paid 

under the contract.180 

The legislation also contained a suite of mechanisms designed to bolster the 

hirer’s (or buyer’s) capacity to make fully informed, autonomous decisions and, 

hence, the facilitation of private ordering. These mechanisms included 

extensive information disclosure requirements,181 prescriptive controls on 

                                                           
175 Hire-Purchase Act 1938, s 8 and Hire-Purchase Act 1964, ss 12 and 13. 
176 Hire-Purchase Act 1938, s 5(d) and (e). 
177 Hire-Purchase Act 1938, s 4(1). Any clause purporting to restrict this 
statutory right of termination was void: s 5(b). 
178 Any clause providing for payment on termination in excess of the statutory 
amount was void: Hire-Purchase Act 1938, s 5(b) and (c). 
179 Hire-Purchase Act 1938, ss 11 and 5(a). 
180 In the case where the owner recovered possession of the goods other than 
in circumstances permitted by the Act: s 11(2).  
181 Hire-Purchase Act 1938, ss 2 and 3, Hire-Purchase Act 1964, s 3, and the 
Hire-Purchase (Documents) (Legibility and Statutory Statements) Regulations 
1964. 
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advertising182 and, later on, a statutory right of cancellation in respect of 

agreements signed off trade premises.183 The important question is whether 

autonomy was an end in itself or a means to some other end, such as the 

creation of efficient and competitive markets, or distributive justice. If the former, 

these mechanisms would have a private law rationale; if the latter, they would 

be clear examples of regulatory mechanisms.  

There is no doubt that the impulse for the enactment of the Hire-Purchase Act 

1938 was a desire to protect the poor in the wake of the depression. In 

introducing the Bill, Ellen Wilkinson described it as dealing ‘with the very poor 

and the people who are struggling and suffering and who, once they get into the 

clutches of one of these firms, are driven to endless worry’.184 However, there 

was also a recognition that part of the problem with hire-purchase was the 

complexity of the documents themselves rather the cognitive impairments of 

vulnerable consumers. As one MP, who admitted to having been a ‘door-to-door 

tout’ for gramophones on the hire-purchase system, acknowledged ‘the 

agreement was of such a character that I could not understand it myself, let 

alone explain it to a harassed and often illiterate housewife’.185 The illegibility of 

agreements, which typically hid onerous clauses in small print, was also 

highlighted as a problem in the parliamentary debates. While it is impossible to 

be certain, the rationale of the Act’s disclosure requirements could well have 

been closer to the private law one of maintaining the equality of hirers as self-

determining agents than the regulatory distributive one of protecting vulnerable 

consumers, although the disclosure mechanism was command and control in 

form. Certainly, the idea of empowering consumers to drive efficient and 

competitive markets was one which did not emerge until much later. By the time 

of the Advertisements (Hire-Purchase) Act 1957, it was acknowledged that the 

                                                           
182 Advertisements (Hire-Purchase) Act 1957.  
183 Hire-Purchase Act 1964, s 4. Rights of cancellation (or cooling-off periods) 
have been described as examples of ‘asymmetric paternalism’: see Colin 
Camerer, Samuel Issacharoff, George Loewenstein, Ted O’Donoghe and 
Matthew Rabin, ‘Regulation for Conservatives: Behavioural Economics and the 
Case for “Asymmetric Paternalism”’ (2003) 151 University of Pennsylvania Law 
Review 1211. But in giving effect to freedom from contract, they can be 
conceived of as autonomy-enhancing.  
184 HC Deb 10 Dec 1937, vol 330, col 739. 
185 ibid col 766. 
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vast majority of the population made use of the hire purchase system.186 

Although there was some mention in the parliamentary debates of less 

sophisticated consumers (‘small people with little knowledge of the legal 

niceties of presentation’),187 there was nothing to suggest that the rationale was 

anything more than promoting autonomy per se. Similarly, the right of 

cancellation in the 1964 Act which, it was said, was designed  ‘to restrict the 

activities of door-to-door salesmen, many of whom bludgeon or cajole 

housewives into hire-purchase agreements for goods they often do not want at 

prices they frequently cannot afford’,188 appeared to be founded on a straight-

forward private-law concern with autonomy.  

                                                           
186 HC Deb 1 Feb 1957, vol 563, col 1344. 
187 ibid col 1343. 
188 HL Deb 31 Jan 1963 vol 246, col 242. 
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CHAPTER 7: THE TWENTIETH-CENTURY QUEST FOR COHERENCE: THE 

BIRTH OF A CONSUMER CREDIT LAW 

 

1. A COMPLEX PATCHWORK OF LEGAL RULES 

By the late 1930s, a complex patchwork of rules relating to credit had grown up. 

The pawnbroking legislation remained intact despite the declining importance of 

this type of credit. There were also the two very different legislative regimes 

governing transactions with money-lenders, on the one hand, and hire-

purchase, credit-sale and conditional sale agreements, on the other. Running 

alongside were the detailed and highly technical provisions of the Bills of Sale 

Acts. Cutting across all of this were the rules of the common law and Equity. 

Credit grantors needed to have their wits about them when navigating this 

complex maze of rules and the anomalous treatment of different types of credit 

transactions and credit-grantors inevitably gave rise to the practice of regulatory 

arbitrage.  

The combination of terms control regulation and the protective provisions of the 

Hire Purchase Acts rendered hire-purchase a far less attractive proposition for 

the finance houses than hitherto. At the same time technical innovations, which 

made possible the recording and accessing of applicants’ credit histories, 

reduced the risk of default to credit grantors. Consequently, a business model 

based on unsecured personal loans began to appear a more attractive method 

of financing consumer sales than hire-purchase. However, such transactions 

ran the risk of being caught by the Money-Lenders Acts if the finance house 

was found to be a ‘money-lender’ for the purposes of that Act. While the 

clearing banks were obviously exempted under s 6(d) of the Money-Lenders Act 

1900, the distinction between a bank and a money-lender remained obscure. 

Ultimately, a way around this uncertainty was found by empowering the Board 

of Trade to grant certificates for this purpose under s 123 of the Companies Act 

1967. However, more fundamental problems continued to plague the law in this 

area and, in July 1968, Roy Goode argued at the International Conference on 
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Instalment Credit Law that the time was now ‘ripe for a comprehensive 

restructuring of English lending law’.1 

 

2. CHANGING PATTERNS OF CREDIT 

With the decline of pawnbroking from the 1880s onwards, other forms of credit, 

in particular unsecured lending and instalment-selling, became increasingly 

significant in working-class communities. By the twentieth century ‘credit 

trading’ had become an important mechanism for the acquisition of clothing and 

‘smaller ticket’ household items by working-class families. But the so-called 

‘credit trader’ was hardly a new phenomenon. Itinerant credit traders, originally 

known as ‘tallymen’,2 had existed since the sixteenth century. With the dramatic 

growth in demand for clothing and drapery in the second part of the nineteenth 

century, they restyled themselves ‘credit drapers’ and then, in the 1920s, ‘credit 

traders’. These new labels were largely motivated by a desire for respectability.3 

The reputational problems from which this type of credit grantor had always 

suffered were associated with the fact that they dealt with the female customer 

in her own home in her husband’s absence and the attendant problem of the 

wife pledging the husband’s credit.4 Very often, the first the husband would 

know (or claim to know) of the transaction was when he was served with legal 

proceedings.5 The various allegations levelled against these traders included 

                                                           
1 His paper, ‘The Legal Regulation of Lending’, was subsequently published in 
Aubrey Diamond (ed), Instalment Credit (Stevens & Sons 1970). 
2 The term apparently originated in the practice of marking each instalment on a 
stick, half of which was kept by each party to the transaction: see Sean 
O’Connell, Credit and Community: Working Class Debt in the UK since 1880 
(Oxford University Press 2009) 29.  The term ‘Scotch draper’ was also used for 
this type of trader.  
3 See Gerry Rubin, ‘From Packmen, Tallymen and “Perambulating Scotchmen” 
to Credit Drapers’ Associations, c 1840–1914’ (1986) 28 Business History 206, 
221. 
4 On the problems caused by the Married Women’s Property Acts 1870, 1882 
and 1893, see Erika Rappaport, ‘“A Husband and his Wife’s Dresses’: 
Consumer Credit and the Debtor Family in England, 1864–1914’ in Victoria de 
Grazia (ed), The Sex of Things: Gender and Consumption in Historical 
Perspective (University of California Press 1996). 
5 See Gerry Rubin, ‘The County Courts and the Tally Trade, 1846–1914’ in 
Gerry Rubin and David Sugarman (eds), Law, Economy and Society, 1750–
1914 (Professional Books 1984); Margot Finn, The Character of Credit: 
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high pressure selling, overloading the customer with credit that they had no 

reasonable prospect of repaying, sharp practices such as disguising the 

balance to be repaid by not marking it clearly in repayment books, and even 

making improper suggestions to married women who were in debt for goods 

supplied.6   

The essence of credit trading was the sale of goods, with deferred payment of 

the purchase price by weekly instalments; in other words, what was termed a 

‘credit-sale agreement’ by the Hire Purchase Acts. As the key to building a 

successful credit trading business was repeat custom with reliable customers, 

the distinctive feature of this type of trading was its personal, ritualised and 

routine nature.7 Both the sale of the goods and the weekly instalment payments 

were made on the doorstep. Significantly, it seems that most credit traders 

operated without formal contracts,8 although after 1938 a failure to comply with 

the formal requirements of s 3(2) of the Hire Purchase Act 19389 would have 

rendered the agreement unenforceable where the total purchase price 

exceeded £5. Presumably, most of the business done by credit traders involved 

sales below this threshold. 

By the 1950s, the growing popularity of mail order credit contributed to the 

decline of the credit trading business. But this was not the only problem facing 

an industry that continued to be beset by reputational problems. In 1957, a 

report of the National Citizens Advice Bureaux Committee10 highlighted a 

number of problems and malpractices and, by 1964, the newly created 

Consumer Council was pressing for the licensing of doorstep credit traders.11 

The legal niceties of a wife pledging her husband’s credit may have become an 

irrelevance but the inequality of bargaining power resulting from an 

                                                                                                                                                                          

Personal Debt in English Culture, 1740–1914 (Cambridge University Press 
2003) ch 7. 
6 For detailed discussion of this type of trading, see O’Connell (n 2) ch 1.   
7 ibid 40.  
8 ibid 44. 
9 A signed note or memorandum of the agreement containing prescribed 
information relating to the goods sold, the total purchase price, cash price, 
amount and date of each instalment.  
10 National Citizens Advice Bureaux Committee, Hire Purchase and Credit 
Buying (National Council of Social Service 1957). 
11 Hire Purchase Legislation, AJ 3/10 (National Archives, 1934–64); Licensing of 
Doorstep Salesmen, AJ 4/3 (National Archives 1964). 
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‘experienced salesman, dependent on commission 2 facing an inexperienced 

housewife on her doorstep, or in her sitting room’12 remained a serious concern.  

Another type of credit which became prominent in the twentieth century was 

check- trading.13 The check-trading system involved the check-trader selling (on 

credit) a check to the customer, who exchanged it for goods up to its value at 

participating retailers and then repaid the check trader the value of the check by 

weekly instalments. Factored into these instalments, collected during visits to 

the customer’s home by the check-trader’s agent, was a ‘poundage fee’. This 

method of credit-granting, which proved enormously successful by the first 

decade of the twentieth century, became synonymous with one company, the 

Provident Clothing and Supply Co Ltd founded in Bradford in 1880. The 

‘poundage fee’ charged by the Provident was initially one shilling for every 

pound advanced.14 Retailers participating in check-trading schemes were 

required to pay a substantial discount (usually somewhere between 12 and 17 

per cent) on cashing in the checks and there were claims that they raised their 

prices to compensate for this. The cost of the credit expressed as an APR 

depended on the length of the period over which the instalments were paid but, 

calculated on the basis of the minimum twenty-week period, it equated to an 

APR of around 23 per cent.15 Clearly though, the true cost of the credit would be 

significantly higher if the allegations were true that retailers recouped the 

discount they were forced to pay by increasing the prices charged to these 

customers. The hidden charges associated with the check-trading system was 

one of the main criticisms levelled at it. While the majority of customers 

appeared to value the greater flexibility and range of goods this system offered 

over credit-trading, they were largely unaware of, or indifferent to, the high cost 

of this type of credit, their main concern being with the affordability of the weekly 

repayment  figure. 

Despite the obvious practical significance of this type of credit, its legal status 

remained obscure. It was not until 1969 that the question of whether check-

                                                           
12 Consumer Credit: Report of the Committee (Cmnd 4596, 1971) para 2.5.18. 
13 For detailed discussion, see O’Connell (n 2) ch 2.  
14 Although the ‘poundage fee’ and, hence, the cost of this type of credit 
appears to have increased significantly in the 1940s to 1s 6d per pound and 
then, in the 1970s,  to 15 pence per pound: see O’Connell (n 6) 69 & 83. 
15 The longer the repayment period, the lower the APR.  
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trading constituted money-lending was agitated before the courts. A county 

court decision of that year decided that it was,16 but as the plaintiff check-trader 

declined to pursue its appeal to the Court of Appeal at the last minute, the 

matter was never authoritatively resolved.  

By the 1950s credit-trading and check-trading were being overtaken by 

‘doorstep money-lending’ (or ‘home collected credit’), on the one hand, and mail 

order instalment sales (through the medium of the mail order catalogue), on the 

other. In the 1950s, a number of those previously engaged in credit trading and 

check-trading began to move across into ‘doorstep money-lending’ and, by the 

1970s, the Provident had diversified its operations into this area. The personal 

connections and community knowledge acquired by these firms’ networks of 

agents over decades of credit trading and check trading were obviously a 

significant asset in this regard.17 From the perspective of the working-class 

consumer, doorstep lending offered many of the advantages of check trading or 

credit trading – the ease and discipline of weekly home collections and no 

penalty fees if the occasional payment was missed, as this had already been 

factored into the pricing of the loan – as well as the greater flexibility cash 

offered over shopping checks or goods.  

Mail order boomed between the 1950s and 1970s.18 By 1969, mail order credit 

sales accounted for 48 per cent of all retailer-financed sales.19 The first mail 

order catalogues had appeared in the late nineteenth century. Mail order was 

initially utilised through the ‘club’ system, whereby members paid in a small 

weekly amount for a fixed period with lots drawn to determine the order in which 

they would receive the goods they wished to purchase. The earliest of these 

mail order clubs were ‘watch clubs’ designed to help better paid workers to 

acquire luxury time pieces. In time, the range of goods that could be acquired 

through the mail order catalogue and club system expanded. Around the turn of 

the century, the catalogue retailers began to offer a deferred payment system 

                                                           
16 Premier Clothing Co Ltd v Hillcoat (Newport (Monmouth) County Court, 13 
February 1969). 
17 The Money-Lenders Act 1927, s 5, had prohibited the use of unsolicited 
circulars, agents or canvassers. 
18 For detailed discussion, see Richard Coopey, Sean O’Connell and Dilwyn 
Porter, Mail Order in Britain: A Business and Social History (Oxford University 
Press 2005); O’Connell (n 2) ch 3.  
19 Consumer Credit (n 12) vol 2, table A18, 437. 
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operated through a team of local agents. From the consumer’s perspective, this 

offered a significant advantage over the club system; rather than having to wait 

one’s turn in the draw, the goods could be acquired immediately. Repayments 

were usually spread over twenty weeks, the instalments being collected by the 

local agent, who would be paid a commission either in the form of cash or a 

discount off their own catalogue purchases. Again, in legal form, this was a 

credit-sale agreement for the purposes of the Hire-Purchase Acts but the 

formality requirements of s 3 of the Hire-Purchase Act only applied to such 

agreements where the total purchase price was above £5.20 One very 

significant characteristic of this type of credit was that its cost was factored into 

the stated catalogue price. Thus, the price was the same whether it was paid in 

cash or by the usual twenty weekly instalments. This allowed some customers 

who might otherwise have been reluctant to resort to the use of credit ‘to 

maintain the fiction that they were not using credit.’21 But from a transparency 

and informational perspective, this was obviously a source of concern.  

A significant factor underlying the mail order catalogue system’s extraordinary 

success from the 1950s onwards, is what O’Connell has referred to as its 

‘feminization’.22 One of the drawbacks of the credit trading system had been the 

concerns about male agents pressurising women in their own homes. The mail 

order companies began recruiting predominantly female agents from the 1940s 

onwards, and by the 1950s and 1960s almost 90 per cent of all agents were 

female. The mail order credit system was driven by an extensive network of 

housewives who solicited business from their friends, relatives and neighbours 

in return for a commission, generally around 10 per cent in cash or a 12.5 per 

cent discount off their own catalogue purchases. The close personal 

connections between agents and their mail order customers ensured that bad 

debts remained very low in this sector.  

                                                           
20 According to the Crowther Committee, the characteristic mail order credit 
transaction at the end of the 1960s and beginning of the 1970s was for £5 or 
£6.  
21 O’Connell (n 2) 93. 
22 ibid 95–102. 
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The types of ‘working-class credit’ referred to above were used largely, but not 

exclusively, by those without access to mainstream credit facilities.23 For the 

more affluent classes, the opening up of banking facilities towards the end of 

the nineteenth century had brought with it the overdraft system, which proved a 

convenient credit mechanism.24 Some banks also provided credit by way of loan 

accounts, but it was not until the late 1950s that personal loans were offered.25 

Bank lending was not, of course, regulated by the Money-Lenders Acts.  

But it was the arrival of the credit card on British shores in the 1960s that was to 

most profoundly change the face of consumer credit. The credit card originated 

in the United States.26 Charge accounts, which had first been made available by 

US department stores to their elite clients at the end of the nineteenth century, 

spread downwards through the course of twentieth century to the more 

‘ordinary’ department store customer. The oil companies had also issued such 

cards from the 1920s onwards. Charge cards were restricted to the particular 

retailer and had been developed to promote sales and continuing loyalty. 

Initially, the balance was to be paid off monthly but, by the 1930s, some 

department stores were permitting the carrying over of unpaid balances from 

month to month.  

The launch of a travel and entertainment card by Diner’s Club in 1949, followed 

by American Express and Carte Blanche the following decade, was a new 

departure. Although the balances on these cards were designed to be paid off 

monthly, this was a significant innovation; consumer credit ‘was no longer 

channelled and governed through individual retailers but through specialized 

large-scale centralized administrative organizations determining consumer 

accessibility through increasingly abstract, bureaucratic procedures’.27 At the 

                                                           
23 See eg Richard Berthoud and Elaine Kemspon, Credit and Debt (Policy 
Studies Institute 1992) 53.  
24 See Consumer Credit (n 12) para 2.1.28; Melanie Tebbutt, Making Ends 
Meet: Pawnbroking and Working-Class Credit (Leicester University Press 1983) 
134–35.  
25 Consumer Credit (n 12) para 2.1.29. 
26 For the development of the credit card in the United States context, see Lewis 
Mandell, The Credit Card Industry: A History (Twayne 1990); Paul Chutkow, 
Visa: the Power of an Idea (Harcourt 2001); Donncha Marron, Consumer Credit 
in the United States: A Sociological Perspective from the 19th Century to the 
Present (Palgrave Macmillan 2009) ch 5.  
27 Marron ibid 80.  
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end of the 1950s, the US banks28 introduced revolving card systems, enabling 

the consumer to roll over the balance indefinitely from month to month, with 

interest charged on the unpaid balance. This system spread rapidly and, by the 

end of 1960, there were 40 different credit card systems in operation in the 

US.29 

In 1966, the British bank Barclays launched Barclaycard, the first card of this 

type outside the US. By 1971, when the Crowther Committee reported it was 

the only example of this type of ‘three-party’ card.30 In contrast, ‘two-party cards’ 

‘issued to their regular customers by department stores, garages, hotels, etc as 

ancillaries to their main business’, which involved the extension of credit for only 

a few weeks between the original purchase and the presentation of the account 

and no charges, were already well established.31 Another type of ‘three-party 

card’ (the American Express and Diner’s Club cards being the prime examples), 

which was technically a ‘charge card’ rather than a credit card32 (as the credit 

was provided only for the short period between purchase and billing), had been 

in operation in the UK since the early 1960s.33  There was uncertainty as to how 

to classify ‘three-party’ credit cards and charge cards. The Crowther Committee 

noted that such credit mechanisms were, in many ways, analogous to check-

trading.34 However, as the question had not been aired before the courts, it 

remained unresolved.  

 

3. THE CROWTHER COMMITTEE REPORT 

On 2 July 1968, in a written answer to a question on the problems arising from 

the offer of personal credit in ‘new and varying forms’, the Secretary of the 

Board of Trade, Tony Crossland, acknowledged that the time had come 

                                                           
28 The first were Bank of America and Chase Manhattan Bank. 
29 Each serving a particular geographical area. 
30 Its first rival, ‘Access’, was launched in 1972 by the Joint Credit Card 
Company a joint venture of the National Westminster Bank, Midland Bank, 
Lloyds Bank and the Royal Bank of Scotland.  
31 Consumer Credit (n 12) para 2.4.8.  
32 Although the Crowther Committee referred to all three types of cards as 
‘credit cards.’ 
33 The Diners Club card was launched in the UK in 1962 followed by American 
Express the following year.  
34 Consumer Credit (n 12) para 4.1.66.  
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to appoint a Committee to make a wide-ranging review of the subject, 
with the following terms of reference:  

(i)   to enquire into the present law and practice governing the provision 
of credit to individuals for financing purchases of goods and services for 
personal consumption; 

(ii) to consider the advantages and disadvantages of existing and 
possible alternative arrangements for providing such credit, having 
regard to the  interests of consumers, traders and suppliers of credit 
including depositors; 

(iii) to consider in particular whether any amendment of the 
Moneylenders Acts is desirable; and 

 (iv) to  make recommendations.35  

The Committee was appointed in September 1968 under the chairmanship of 

Lord Crowther.36 In a comprehensive review lasting more than two and a half 

years, it took oral evidence from forty-two organisations and individuals and 

received eighty written submissions. Its voluminous report was published in 

March 1971.  

(a) The Scope of the Inquiry and General Approach of the Committee 

A significant preliminary problem faced by the Committee was one of 

demarcation. The terms of reference were to enquire into the state of the law 

and practice governing ‘the provision of credit to individuals for financing 

purchases of goods and services for personal consumption’, in other words 

consumer credit. However, the existing state of the law made such a 

demarcation difficult. For one thing, much of the law on credit, including the 

Money-Lenders Acts into which the Committee had been expressly instructed to 

enquire, did not distinguish between consumer credit and business credit. The 

tool employed in those Acts for demarcating loan transactions subject to 

statutory regulation from those that were not was simply the lender’s status as a 

‘money-lender’. Similarly, the hire-purchase legislation applied to agreements37 

up to a limit of £2,00038 with both consumers and unincorporated businesses.39 

On a practical level, banks and finance houses were often in the dark as to 
                                                           
35 HC Deb 2 July 1968, vol 767, cols 220-221. 
36 Geoffrey Crowther was a distinguished economist, journalist and former 
editor of The Economist. 
37 Both hire-purchase, credit-sale agreements and conditional sale agreements.  
38 Hire-Purchase Act 1965, s 3.  
39 Agreements entered into by companies were excluded from the scope of the 
legislation by s 4.  
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whether the credit was to be used for private or business purposes. But there 

were also important reasons of principle for not adhering to a sharp distinction 

between consumer and business credit; as the Committee observed, the 

position of a small unincorporated business buying on credit or raising a loan is 

often not much different from that of an individual buying or borrowing for 

personal or family use.40 

 

The Committee considered that it would be impossible to carry out the required 

reforms if consumer credit were treated in isolation. It therefore adopted a ‘dual 

approach’: firstly, it made recommendations for the restructuring of the law of 

credit in general on ‘logical and functional’ lines, irrespective of whether the 

credit was provided for personal consumption or business consumption;41 

secondly, it recommended that a separate set of provisions be superimposed 

on this ‘general law of credit’ with a view to providing an extra layer of protection 

for the ‘small individual borrower.’42 The existing legal framework’s failure to 

distinguish transactions with consumers from commercial transactions was a 

serious flaw which had an inhibiting effect on legitimate commercial lending.43 

But equally a sharp distinction between lending for business and private 

purposes was impossible to maintain. The proposed solution was therefore two 

separate acts, a Lending and Security Act of general application and a 

Consumer Sale and Loan Act applying only to consumer transactions, with the 

term ‘consumer credit’ defined so as to include small amount credit granted to 

unincorporated businesses. It is in this sense that the term ‘consumer credit’ is 

deployed in the remainder of this chapter.  

The Committee also largely excluded from consideration credit granted for the 

purposes of acquiring residential property,44 although it accepted that it was 

impossible to exclude credit secured on real property altogether. In particular, it 

considered that the growing practice of borrowing of money on a house already 

                                                           
40 Consumer Credit (n 12) para 1.1.3. 
41 The Committee acknowledged that this was a deliberate intrusion into 
‘neighbouring territory’ but it had consulted with the Law Commission which had 
expressed its broad agreement to the essence of the Committee’s proposals: 
ibid para 5.5.3.  
42 Irrespective of the purpose of the credit.  
43 ibid para 4.2.6. 
44 The Committee appears to have been instructed to ignore this branch of the 
law: ibid 1.1.5–1.1.6. 
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owned, and then using that money for the purposes of consumption (in other 

words, second charge lending) was within its remit.45  

In the Committee’s view, the greatest weakness of the existing law, and that 

from which most of its other defects stemmed, was its lack of functional basis.46 

Over the centuries, the law (both the principles of the common law and equity 

as well as legislation) had responded to changing credit practices in a 

piecemeal way, leaving a complex, fragmented, inconsistent, and incoherent 

patchwork of legal rules and the drawing of artificial distinctions between 

different types of credit transactions. Commercially speaking, these different 

types of transactions all amounted to the same thing: the provision of financial 

accommodation. In particular, there was a sharp bifurcation between what the 

Committee referred to as ‘lender credit’, that is, transactions whose legal form 

was that of a loan of money, whether or not the loan was associated with a 

particular purchase, and ‘vendor credit’, that is, other transactions that were not 

legally loans, but contracts for the sale or hire of goods, such as hire-purchase 

and credit sale agreements.47 The anomalies which arose from dividing credit 

transactions that were functionally the same into legally distinct compartments 

were substantial. The Committee went on to name but a few: 

The Moneylenders Acts apply regardless of the size of the loan or the 
corporate nature of the borrower. The Hire-Purchase Act does not apply 
to transactions above a certain size or involving a body corporate as hirer 
or buyer. The lender cannot carry on the business of lending unless he is 
licensed or exempt from the Moneylenders Acts. The instalment seller 
(including for this purpose a party letting goods on hire-purchase) 
requires no  licence to carry on business. The lender is subject to 
negative control on  advertising, by stringent restrictions on the contents 
of advertisements. The instalment seller has no such restrictions but is 
under a positive obligation to provide certain information in certain 
conditions. A memorandum of a loan within the Moneylenders Acts is 
required to set out all the terms of the  contract; a hire-purchase or 
instalment sale agreement need set out only  those terms specified by 
the Hire-Purchase Act. A memorandum of a loan must state the rate of 
interest. A hire-purchase or instalment sale agreement need not even 
state the amount of the finance charge, let alone an interest  rate. A 
lender is entitled to recover his advance with stipulated interests, subject  

                                                           
45 Of course the use of monetary limits would, in any event, exclude the great 
majority of ordinary house-purchase transactions.  
46 ibid para 4.2.2. 
47 ibid para 1.2.2. 
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only to the power of the court to reopen transactions which are harsh and 
unconscionable. An entirely different set of principles governs the 
monetary liability of those taking goods on hire purchase or conditional 
sale. A lender taking a security bill of sale and subsequently realising his 
security is obliged to account to the borrower for any surplus. An owner 
or conditional seller lawfully repossessing from the hirer or buyer is under 
no such obligation.48  
 
 

What was required was one overarching concept of credit to which the new 

legislation would apply, albeit with some provisions tailored to address specific 

problems presented by particular types of credit.  

While acknowledging the importance of consumer protection, the Committee 

stressed that consumer credit policy must have a threefold orientation: ‘Towards 

the users of consumer credit, towards the firms granting credit and towards the 

monetary authorities charged with the responsibility for managing the 

economy’.49 This reflected the growing awareness of the significance and 

potential dangers of consumer credit for the economy as a whole and a clearly 

regulatory approach.  For the first time, too, there was a focus on the capacity of 

consumer credit to contribute to the complex problem of overindebtedness with 

its attendant wider social ills.50 After a detailed consideration of its economic 

and social effects, the Committee concluded that ‘on balance consumer credit is 

beneficial, since it makes a useful contribution to the living standards and the 

economic and social well-being of the majority of the British people.’51  

The Committee’s philosophy was very much one of non-interference: 

[W]e believe that the first principle of social policy should be to treat the 
users  of consumer credit as adults who are fully capable of managing 
their own financial affairs and not to restrict their access to it to protect 
the relatively  small minority who  get into difficulties.52 

 
While the Committee acknowledged that steps had to be taken to address the 

problems of default, it rejected administrative restrictions on the granting of 

credit as a means of protecting those who inadvertently got into difficulties with 

                                                           
48 ibid para 4.2.4. 
49 ibid para 3.8. 
50 ibid paras 3.6.1 – 3.6.15. 
51 ibid para 3.7.1. 
52 ibid para 3.9.9. 
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credit.53 But despite this underlying policy of non-interference, there was 

undoubtedly a need for protective legislation maintaining and strengthening the 

existing safeguards for consumers in credit transactions. However, the 

underlying assumptions were that ‘consumers will be using credit in a rational 

and economically efficient manner’54 and that ‘the state should interfere as little 

as possible with the consumer’s freedom to use his knowledge of the consumer 

credit market to the best of his ability and according to his judgment of what 

constitutes his best interests.’55 Although the Committee acknowledged that 

there was a group of low-income and less-educated consumers who were 

‘woefully ignorant both of the nature of the different types of consumer credit 

and/or their legal rights’56 and hence ‘generally less able to make rational 

choices’57, it was on the paradigm of the ‘rational consumer’ that the 

Committee’s recommendations were founded. The goal was no longer the 

protection of the ‘poor and ignorant’ or vulnerable (as had been the case with 

the bills of sale and money-lending legislation) but rather an efficiently 

functioning and competitive consumer credit market driven by rational 

consumers making welfare-maximising decisions. The Committee stressed that 

its: 

 [P]rincipal concern is that this mechanism [the capital market mechanism 
 whereby savings are transferred from savers to borrowers] should 
 operate as efficiently as possible, by enabling the transfer of funds to be 
 completed with the minimum use of real resources. The cost to the 
 ultimate borrowers should be sufficient to pay the various factors of 
 production used in the industry at market rates and to provide a margin 
 of profit which is not excessive in  relation to rewards elsewhere in the 
 economy, after due  allowance for the risks involved. An important 
 element in achieving greater efficiency is the degree of exposure to the 
 force of competition, which in the  case of the United Kingdom consumer 
 credit market is somewhat blunted in its impact.  

There appear to be two main reasons for this. First consumers display a 
considerable amount of inertia in their buying habits and, even if they are 
aware of differences in the cost of credit, prefer the convenience of 
dealing with familiar suppliers. Secondly many consumers, through a 
failure to shop around, are simply unaware of existing variations in the 
cost and availability of various forms of credit. Consequently, while there 

                                                           
53 ibid.  
54 ibid para 3.8.2. 
55 ibid para 3.9.1. 
56 ibid para 3.8.12. 
57 ibid para 3.6.4. 
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are plenty of institutions competing with one another in the provision of 
consumer credit, the market tends to be fragmented and there are 
marked variations in the terms on which  credit is made available to 
borrowers of similar credit-worthiness. This is a clear indication of the 
existing defects of the market.58  
 

Its most significant recommendations are summarised below.  

(b) Redressing Bargaining Inequalities 

A key aim of the proposed Consumer Sale and Loan Act was to redress 

bargaining inequalities, which were recognised as particularly acute in the 

consumer credit context: ‘freedom of contract has little meaning in consumer 

transactions. Bargaining power lies with the supplier and this is particularly the 

case where the transaction involves the extension of credit’.59 The consumer’s 

bargaining power could be affected by a number of factors, including pressing 

financial need, a strong acquisitive urge which might override prudence 

particularly when encouraged by an enthusiastic salesman and the promise of 

easy terms, pressure at the point of sale, lack of information and financial 

expertise and the related problems of standard-form contracts and the absence 

of alternatives to such contracts.60  

 

These bargaining inequalities were to be redressed through a number of 

measures. These included protections prior to the entry into the contract, such 

as the creation of a criminal offence of issuing false or misleading 

advertisements for credit.61 Provisions along the lines of the Advertisements 

(Hire-Purchase) Act 1967 were also recommended so that where financial 

details were given in an advertisement offering credit facilities, these would be 

supplemented by such other details as would enable a person reading the 

advertisement to see the overall cost of the advertised credit, both in terms of a 

sum of money and in terms of a true percentage rate.62 Also proposed were 

                                                           
58 ibid para 3.3.2 – 3.3.3. 
59 ibid para 6.1.12. 
60 ibid.  
61 ibid para 6.4.9. It was also proposed that the new Consumer Credit 
Commissioner would be empowered to formulate rules specifying types of 
advertising that would be treated as ‘false or misleading’ for the purposes of the 
Act.  
62 ibid para 6.4.10. The provisions on advertising contained in the Money-
Lenders Acts were considered to be too inhibiting and inflexible for modern 
needs.  
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restrictions on personal (that is, doorstep) canvassing with a view to protecting 

consumers from pressure, deception and sharp practice. Personal canvassing 

would be prohibited where non-purchase-money credit63 was concerned but 

permitted, subject to an additional licence requirement, in the case of purchase-

money loans.64 The Committee also recommended introducing a right of 

cancellation in respect of all consumer sale and loan transactions where the 

agreement was signed off trade premises, subject to a minimum threshold of 

£30.   

Disclosure obligations were a central plank of the Committee’s strategy to 

redress bargaining inequalities. The philosophy of non-interference was 

premised on individual consumers’ capacity to use credit in a rational and 

economically efficient manner65 which, in turn, was premised on their 

knowledge and understanding of the terms of the contract and its implications. It 

was sought to improve consumer knowledge by mandatory inclusion of detailed 

information contained in an extensive list of prescribed matters, including a 

description of the goods or services purchased, the cash price of those goods 

or services, the amount of any initial payment, the amount of the credit and the 

amount of any interest or charge.66 The amount of interest and/or any charges 

was to be expressed as a rate per cent per annum67 and was also to be 

included in all advertisements of consumer credit facilities in which reference 

was made to the cost of borrowing or buying on creditor or to any element of 

such cost and in all loan agreements.68 It was recommended that the debtor 

should receive a copy of the contract immediately upon signing it and should 

receive a copy of the contract within seven days of its conclusion.69 But it was 

acknowledged that there were limits to what could be achieved by disclosure 

alone and that: 

                                                           
63 ‘Non-purchase-money credit’ referred to the situation where there was a 
straight loan of money, the application of which was not controlled by the 
lender, as opposed to ‘purchase-money-credit’, where there was a definite 
connection with the acquisition of particular goods or services: see para 1.2.2.  
64 ibid para 6.4.17. 
65 ibid para 3.8.2. 
66 ibid paras 6.5.9−6.5.13. 
67 ibid paras 6.5.16.  
68 ibid para 6.5.16. Other than in an agreement for a connected loan not 
exceeding £30.  
69 ibid para 6.5.14. 
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[H]aving thereby created conditions in which the consumer can make 
meaningful comparisons of the cost of different types of credit, the 
community should undertake an ambitious programme of consumer 
education directed  towards improving the use which consumers make 
of the additional information.70                                           

                                                                                                                                                                                         

The Committee recognised that measures designed to redress inequalities in 

the bargaining process would not, of themselves, provide an adequate degree 

of protection. Hence, some regulation of the substance of consumer credit 

agreements was also considered.  

(c) Regulation of Contract Terms  

The thorny issue of interest rate ceilings was revisited, the Committee 

acknowledging that the high rates of interest paid by low-income borrowers 

were disturbing.71 But, despite concluding that the existing safeguards against 

the imposition of extortionate charges (the re-opening provision in the Money-

Lenders Act which created a presumption that a rate in excess of 48 per cent 

was prima facie excessive and the transaction harsh and unconscionable) were 

altogether inadequate and the acknowledgment that there was a level of cost 

above which it became socially harmful to make loans available, the Committee 

was not ready for a return to the direct intervention of the usury laws.72 Instead, 

it proposed the extension of the re-opening provision of the Money-Lenders Act 

to the entire consumer credit field in conjunction with other measures. The 

Committee considered that the failure of the re-opening provision was 

attributable to the fact that: 

Most people borrowing from a moneylender are in a low income group 
and cannot readily obtain credit elsewhere 2 Moreover, such persons 
are likely to be ignorant of their legal rights and when  proceedings are 
taken will usually allow these to go by default 2 Further, the borrower 
will know that if he fails to pay a loan and tries to dispute the claim, he 
may find it difficult, if not impossible, to obtain credit in the future.73 
 

Therefore, the Committee recommended that the proposed new Consumer 

Credit Commissioner74 be empowered to initiate proceedings for a declaration 

                                                           
70 ibid para 3.8.2. 
71 ibid para 6.6.2. The Committee had commissioned a survey by NOP Market 
Research Ltd about the rates charged to borrowers by different classes of 
financing institutions.  
72 ibid paras 6.6.4 to 6.6.9. 
73 ibid 6.6.4. 
74 See (d) below.  
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that, in any particular consumer credit transaction, the interest charged was 

harsh and unconscionable.75 Furthermore, the charging of excessive interest 

should be dealt with via the new licensing system proposed by the Committee, 

and persistent charging of excessive interest made a ground for suspension or 

revocation of the requisite licence. It was also suggested that those regularly 

charging more than 48 per cent per annum should be required to send quarterly 

returns to the new Commissioner.76   

The Committee was prepared to countenance direct intervention in the terms of 

the contract by extending the (predominantly) non-excludable implied terms in 

ss 17–20 of the Hire-Purchase Act 196577 to all financed consumer sales of 

goods,78 including credit-sale agreements. It also proposed rendering void the 

following provisions: any provisions whose effect would be to make the 

borrower liable for payment of a sum greater than the outstanding principal, with 

any default interest stipulated in the contract and damages for any specific 

breach of duty; any provisions seeking to impose liability for default interest at a 

rate in excess of the (non-default) contractual; interest rate; and any provision 

whereby a person acting on behalf of an owner or seller in connection with the 

formation or conclusion of a hire-purchase, credit or conditional sale agreement 

was treated as the agent of the hirer or buyer, or whereby an owner or seller 

would be relieved from the acts or defaults of any person acting on his behalf in 

this connection.79  

 
(d) The Establishment of a Regulator, a Licensing Regime and Effective 
Enforcement 
The most progressive aspect of the Committee’s report was the proposal for the 

establishment of a dedicated consumer credit regulator, a Consumer Credit 

Commissioner, to be charged with oversight of the entire field.  Such a step was 

considered imperative in light of the growth of consumer credit over the past fifty 

years and the recognition of its significant social and economic implications. 

                                                           
75 Consumer Credit (n 12) para 6.6.9. 
76 ibid.  
77 Implied terms as to title, quiet possession, freedom from charges or 
encumbrances, merchantable quality, fitness for purpose and correspondence 
with description or sample.  
78 In other words, loans for the acquisition of goods made by the seller himself 
or by a connected lender pursuant to that lender’s relationship with the seller. 
79 Consumer Credit (n 12) para 6.6.44. 
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The functions of the proposed regulator were to extend far beyond the operation 

of the new licensing scheme. Among other things, the Commissioner was to 

have a role to play in making the Consumer Sale and Loan Act ‘flexible and 

workable’ by exercising a power to make regulations with a view to filling gaps 

and adapting the statutory provisions to practical necessities, and 

recommending amendments to the legislation in line with changing 

circumstances. Furthermore, the regulator would perform the various roles of 

enforcer of the Act, Ombudsman and educator of the general public in matters 

relating to the use (and overuse) of consumer credit.80   

One of the major anomalies identified in the state of the law related to licensing: 

while pawnbrokers and money-lenders required a licence to carry on business, 

those providing credit by way of hire-purchase and other methods of instalment- 

selling did not. Despite its first principle of ‘non-intervention’, the Committee was 

unequivocal about the need for ex ante regulation in the form of a uniform 

licensing system applicable to the entire field.81 The Commissioner was to be   

entitled to refuse, revoke or suspend a licence if it was established to his or her 

satisfaction that the applicant had been conducting its business in repeated or 

flagrant breach of the law, or in such a way as to mislead the public, that it had 

persistently made excessive charges or had acted oppressively towards its 

debtors.82  

In large part, these proposals were a recognition of the failure of mechanisms 

which relied on private law enforcement:  

Laws and regulations are useless unless they are enforced. They are 
inequitable unless they are enforced with some regularity and 
consistency – which can hardly be said of some of the existing provisions 
of the law. The classical British method of enforcement is for Parliament 
to state the law, with such clarity as it can command, and leave it to the 
citizenry to see to enforcement, either by bringing suit in the courts, or by 
pleading a breach of the law when sued. This broadly speaking, is the 
system on which the Moneylenders Acts were based, and we have 

                                                           
80 ibid para 7.1.4. 
81 Brokers or others engaging in the business of acting as intermediaries and 
those holding themselves out as counsellors in the consumer credit field would 
also require to be licensed. Anyone engaging in the business of making 
purchase-money consumer loans by employing, or through the agency of, 
salesmen would be required to hold a supplementary license to do so.  
82 Consumer Credit (n 12) para 7.2.11. 
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already pointed out some of the  unsatisfactory consequences of purely 
legal enforcement of an over-rigid and  over-detailed statute.  
Without wishing to see any abatement in the individual’s right to appeal 
to the  courts, we think it is clear that, in the particular field of consumer 
credit, there  must also, and primarily, be provision for administrative 
supervision and enforcement.83 
 

Alongside a power to refuse or revoke a licence, the Commissioner was to be 

empowered to apply to the courts for injunctions and bring criminal 

prosecutions. There was also a suggestion that the Commissioner should be 

empowered to initiate civil proceedings on behalf of private individuals who may 

not wish to proceed themselves but whose cases raised issues of importance. 

Although this raised questions of legal procedure on which the Committee felt it 

was not competent to pronounce, the problem of consumer access to redress 

was an acute one. As the Committee explained: 

The basic problem is that the law protects least those whom it is 
designed to  serve most. The low-income consumer is particularly open 
to oppression, yet  he is usually unable – through ignorance, fear or 
sheer inability to manage his affairs – to avail himself of the protection 
which is offered to him by the process of litigation. Such a person will 
rarely take the initiative in instituting proceedings for the redress of his 
grievances, since apart from the factors just mentioned the expense is 
likely to be out of proportion to the resulting benefit. If served with a 
summons, he will allow his case to go by default, partly from  inability to 
tackle court forms or to seek legal advice, and partly because the 
defence of the claim involves time away from work which he cannot 
afford and which may bring him into conflict with his employer.84  
 

As for as a potential role for the Commissioner as Ombudsman was concerned, 

it was considered unrealistic to make him responsible for receiving and 

investigating complaints directly from the general public. Nonetheless, as 

complaints would be a vital source of information for the Commissioner about 

malpractices, an indirect mechanism was proposed whereby complaints could 

be filtered through bodies such as the Citizens’ Advice Bureaux, the Consumer 

Departments of local authorities and other such institutions.85 

 

 

                                                           
83 ibid para 7.4.1–7.4.2. 
84 ibid para 6.1.19. 
85 ibid para 7.4.7. 
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(e) Governmental and Parliamentary Responses to the Crowther 
Committee Report 
The response to the Report in Parliament was largely positive and there was 

enthusiasm for a Consumer Credit Bill along the lines of the proposed 

Consumer Sale and Loan Act.86 In its White Paper issued in September 1973,87 

the Government expressed the view that there was insufficient evidence of a 

need for a major recasting of the general law relating to lending and security via 

the proposed Lending and Security Act, a significant aspect of which was the 

abolition of the legal concept of hire-purchase.88 However, it accepted nearly all 

of the Committee’s main recommendations in respect of its proposed Consumer 

Sale and Loan Act. Significantly, though, the proposal to retain the presumption 

that a rate of interest over 48 per cent was harsh and unconscionable was 

rejected. 

 

4. THE CONSUMER CREDIT ACT 1974 

A year after its enactment, the Consumer Credit Act 1974 was described by 

Roy Goode, himself a member of the Crowther Committee, as ‘a completely 

non-partisan measure 2 the most comprehensive and sophisticated consumer 

credit statute ever to have been enacted in any country’.89 The Act repealed the 

Pawnbrokers, Money-Lenders, Hire-Purchase and Advertisements (Hire 

Purchase) Acts but, apart from one minor amendment, left intact the Bills of 

Sale Acts.90  

(a) Scope  

In an attempt to balance liberalisation of commercial credit with the protection of 

those of inferior bargaining power, namely the small private individual borrowing 

for personal or business purposes and the small unincorporated business 
                                                           
86 See HL Deb 28 June 1972, vol 332, cols 928.  
87 Department of Trade and Industry, Reform of the Law on Consumer Credit 
(White Paper, Cmnd 5427, 1973). 
88 The Committee considered that hire-purchase and conditional sales should 
be recognised for what they really were: outright sales financed by loans 
repayable by instalments. Hence the reservation of title under such agreements 
should be treated as a chattel mortgage securing a loan: Consumer Credit (n 
12) paras 5.2.4 – 5.2.6. 
89 Roy Goode, ‘The Consumer Credit Act 1974’ (1975) 34 Cambridge Law 
Journal 79, 81.  
90 A new s 7A was inserted into the Bills of Sale Act (Amendment) Act 1882. 
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borrower, credit agreements in which the credit exceeded £5,000, or 

agreements with bodies corporate, were outside the scope of the Act, with the 

exception of the extortionate credit bargain provisions which also applied to 

exempt credit agreements.91 To provide some context, the £5,000 limit would be 

equivalent to approximately £55,000 today. Given that the primary objective of 

the Act was to overcome the old ‘silo-approach’, whereby functionally similar 

types of credit transaction were governed by quite different sets of rules, an 

overarching concept of credit to which the Act’s provisions would apply was 

necessary. ‘Credit’ was defined expansively so as to include ‘a cash loan, and 

any other form of financial accommodation’.92  

 

But agreements regulated by the Act were not restricted to ‘consumer credit 

agreements’. Also regulated were ‘consumer hire agreements’. While clearly 

outside the ambit of ‘credit’ the Crowther Committee, taking its functional 

approach to its logical conclusion, had considered that where an article was 

rented for a substantial part, or the whole, of its useful life, then, whatever the 

transaction may be in legal terms, its economic content placed it on a direct par 

with the hire-purchase of the same article. As the general public would conceive 

of these as merely alternative ways of attaining the same end, at least some of 

the protective and regulatory provisions that attached to one should attach to 

the other.93 A consumer hire agreement was defined as an agreement for the 

hiring of goods to an individual which is not (a) a hire-purchase agreement, and 

(b) is capable of subsisting for more than three months, and (c) does not require 

the hirer to make payments exceeding £5,000.94 

Non-commercial agreements, defined as consumer credit or consumer hire 

agreements not made by the creditor or owner in the course of a business 

                                                           
91 Ss 8(1), 8(2). S 8(1) refers to an agreement with an ‘individual’ which is 
defined in s 189 as including ‘a partnership or other unincorporated body of 
persons not consisting entirely of bodies corporate’. 
92 S 9. This covered every existing type of credit: loans (both secured and 
unsecured), overdraft facilities, hire-purchase, credit sales, conditional sales, 
check trading, credit cards and cheque guarantee card arrangements. Its 
breadth was intended to allow for any conceivable future innovations in credit 
mechanisms. 
93 Consumer Credit (n 12) para 1.1.9. 
94 S 15(1).  
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carried on by him95 were exempt from a number of the Act’s provisions, 

including the formality requirements, information requirements, provisions on 

cancellation and the liability of connected lenders. ‘Small agreements’, defined 

as consumer credit agreements other than hire-purchase and conditional sale 

agreements for credit not exceeding £30, or consumer hire agreements not 

requiring payments in excess of £30, were similarly exempt from these 

provisions. 

However, a number of types of agreement were fully exempt, which meant that 

they were subject only to the extortionate credit bargain provisions.96 Consumer 

credit agreements financing the purchase of land, or secured by a mortgage of 

land, and certain linked transactions,97 were exempt where the creditor was a 

local authority, building society or specified in an order made by the Secretary 

of State.98 The Act also made provision for the Secretary of State to exempt 

consumer hire agreements in respect of metering equipment by companies 

authorised under statute to supply electricity, gas or water.99 The Minister was 

also empowered to exempt agreements on the basis that the number of 

payments to be made by the debtor did not exceed a number specified for that 

purpose, that the total charge for credit did not exceed a rate specified for that 

purpose, or that the agreement had a connection with a country other than the 

United Kingdom.100  

(b) Empowering the Consumer to Make Welfare-Maximising Choices 

The Act introduced a number of measures designed to redress the inequalities 

of bargaining and informational power and empower the consumer to make 

welfare-maximising choices. Section 60 conferred power for the making of 

regulations governing the form and content of regulated agreements with a view 

to ensuring that the consumer was fully informed of his rights and duties under 

the agreement, the rate of the total charge for credit101 and the protections and 

                                                           
95 S 189(1). 
96 S 16(7). 
97 As defined by s 19.  
98 S 16(1) and (2). 
99 S 16(6). 
100 S 16(5).  
101 S 20 empowered the Secretary of State to make regulations for determining 
the true cost to the debtor of the credit.  
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remedies made available to him under the Act.102 An agreement would be 

considered properly executed only if it complied with the requirements as laid 

down in those regulations,103 embodied all the terms of the agreement (other 

than implied terms), all of its terms were readily legible when it was sent or 

presented to the consumer for signature, and was signed by the consumer and 

by or on behalf of the creditor or owner.104 The effect of the agreement being 

considered improperly executed was that it would be enforceable against the 

consumer only by an order of the court.105  

 

The Act also required that the consumer be provided with copies of the 

agreement.106 In the unusual case of the agreement being executed by the 

consumer’s signature, the consumer need only be provided with one copy of the 

agreement.107 This would occur at the time when the agreement was presented 

or sent to the consumer for signature. But where the agreement was, as is more 

common, executed by the creditor or owner’s signature, the consumer was to 

be given a copy of the (unexecuted) agreement when the agreement was 

presented or sent to him for signature108 and an additional copy of the 

(executed) agreement after signature by the creditor or owner. This additional 

copy was to be given to the consumer within seven days of the making of the 

agreement.109  

Importantly, consumers were also given the chance to repent of their decisions 

through a right of cancellation under s 67. There were, however, two significant 

limitations on this right. Firstly, the cooling-off period applied only where the 

antecedent negotiations included oral representations made in the presence of 

the consumer by someone acting as or on behalf of the negotiator.110 Secondly, 

the agreement had to be signed by the consumer off trade premises.111 These 

                                                           
102 S 60. 
103 See Consumer Credit (Agreement) Regulations 1983, SI 1983/1553.  
104 S 61(1). 
105 S 65(1). 
106 As well as any documents referred to in the agreement. 
107 S 63(1), s 62(2) and 63(2)(b).  
108 S 62. 
109 S 63(2). 
110 S 67. 
111 That is, not at premises at which the creditor, owner, any party to a linked 
transaction (other than the debtor or hirer or a relative of his), or the negotiator 
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limitations were obviously designed to ensure that the right of cancellation was 

confined to situations where there was a genuine risk that the consumer had 

been subject to pressure, sharp practice, or had not had the opportunity to 

obtain sufficient information or make comparisons with competitors’ products or 

services. 

The Act required that consumers be provided with a notice containing 

information about the right of cancellation where applicable. Where the right of 

cancellation applied and the consumer was to be given an additional copy of the 

agreement,112 the additional copy had to be sent by post.113 In cases where the 

right of cancellation applied but the consumer was not to be provided with an 

additional copy of the agreement,114 a separate notice was to be sent by post 

within seven days of the making of the agreement informing the consumer 

about the right of cancellation.115 The notice (whether included in the copy of 

the agreement116 or in a separate notice117) was to inform the consumer of the 

right of cancellation, how and when that right was exercisable, and of the name 

and address of the person to whom notice of cancellation should be given.118 

The right of cancellation could be exercised by the consumer serving written 

notice of cancellation any time between the consumer’s signature of the 

agreement and the end of the fifth day following the day on which the additional 

copy of the agreement or the notice informing him of the right to cancel was 

received.119 The effect of validly exercising this right was the cancellation of 

both the agreement and any linked transaction as defined by s 19(1) and 

withdrawal of any offer by the consumer or their relative to enter into a linked 

                                                                                                                                                                          

in any antecedent negotiations, is carrying on any business, whether on a 
permanent or temporary basis: see s 67(b). Nor did the right of cancellation 
apply to agreements secured on land, restricted-use credit agreements to 
finance the purchase of land, agreements for a bridging loan in connection with 
the purchase of land: see s 67(a).  
112 Because the agreement was not executed by the consumer’s signature. 
113 S 63(3).  
114 Because the agreement was executed by the consumer’s signature.  
115 S 64(1)(b). 
116 S 64(1)(a). 
117 S 64(1)(b). 
118 S 64. 
119 S 68(a).  
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transaction.120 Any sums121 paid by the consumer (or a relative) became 

repayable122 and any sums which, but for the cancellation, would have become 

payable, ceased to be repayable.123 

The consumer’s capacity to withdraw an offer to enter in agreement was also 

extended124 and an additional level of protection in the pre-contractual phase 

provided in respect of agreements secured on land.125 At least seven days 

before sending the consumer the unexecuted agreement for signature, the 

creditor or owner was required under s 58 to give the consumer a copy of the 

unexecuted agreement containing a notice in the prescribed form, informing the 

consumer of his or her right to withdraw from the prospective agreement, how 

and when that right was exercisable, together with a copy of any document 

referred to in the unexecuted agreement.126 A ‘consideration period’ was then to 

be allowed to elapse during which the consumer was not to be approached 

except in response to a specific request from the consumer after the beginning 

of that period.127 The consideration period ran from the day on which the copy 

required by s 58(1) was given until the earlier of (i) the expiry of seven days 

after the unexecuted agreement was sent for the consumer’s signature and (ii) 

return by the consumer of that agreement after signature by him.128 Given the 

particular risks associated with agreements secured on land and the absence of 

                                                           
120 S 69(1).  
121 Including any item in the total charge for credit. 
122 S 70(1)(a). 
123 S 70(1)(b). 
124 At common law, the consumer was, of course, permitted to withdraw the 
offer at any time before acceptance, but s. 57 permitted a notice of intention of 
withdrawal, however expressed, to be given either orally or in writing and 
provided that, for the purposes of withdrawal, a credit-broker or supplier, who 
had been the negotiator in antecedent negotiations, and any person who, in the 
course of business, acted on behalf of the consumer in any negotiations, would 
be deemed to be the agent of the creditor or owner. Any agreement purporting 
to bind the consumer to enter into an agreement was, to that extent, rendered 
void by s. 59.  
125 S 55 made provision for the making of regulations prescribing pre-
contractual information disclosure generally, but no such regulations were made 
until 2004: Consumer Credit (Disclosure of Information) Regulations 2004, SI 
2004/1481. 
126 S 58 in conjunction with s 61(2)(b). 
127 S 61(2)(c). 
128 S 61(3). 
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any right to cancel such agreements, this mandatory period of reflection (of a 

minimum of seven days) was a significant additional protection. 

A common problem in the consumer credit context is consumers’ tendency to 

become psychologically committed to the agreement prior to contract formation. 

In this circumstance, mechanisms designed to protect the consumer at point of 

entry into the agreement may be inadequate. Mechanisms designed to prohibit 

the conveying of false and misleading information and to enable the consumer 

to make meaningful and reliable comparisons of the proposed agreement with 

alternatives in the pre-contractual phase therefore assume particular 

importance. Section 51 conferred power for the making of regulations requiring, 

and stipulating the form and content of, the provision of quotations to 

consumers. Regulations were made under this section in 1989129 but were 

considered unduly burdensome and revoked in 1997. To protect the consumer 

from pressure, the canvassing of debtor-creditor agreements130 off-trade 

premises131 was also prohibited.132  

The Act contained advertising provisions of wide application.133 Under s 46 it 

was an offence for an advertisement134 to ‘convey information which in a 

material respect is false or misleading’. Information stating or implying an 

intention that the advertiser did not, in fact, have  was expressly singled out as 

being ‘false’ under s 46(2). This was designed to deal with the problem of the 

advertising of credit at a much lower cost than the creditor was ever prepared to 

                                                           
129 The Consumer Credit (Quotations) Regulations 1989, SI 1989/1126.  
130 As defined in s 13. In other words, agreements where the credit is provided 
by the creditor either for the debtor’s general purposes or for a purchase from a 
supplier, but where the creditor is not doing so in pursuance of or contemplation 
of arrangements with the supplier (in contrast to ‘debtor-creditor-supplier 
agreement’ as defined in s 12). 
131 In other words, doorstep canvassing.  
132 S 49(1). 
133 The provisions applied to any advertisement, published for the purposes of a 
business carried on by the advertiser, indicating that he was willing to provide 
credit or enter into an agreement for the bailment of goods: s 43(1). A number 
of exemptions were set out in ss 43(2), 43(3) and 43(4).  
134 Advertisement was defined broadly in s 189 as including ‘every form of 
advertising, whether in a publication, by television or radio, by display of 
notices, signs, labels, showcards or goods, by distribution of samples, circulars, 
catalogues, price lists or other material, by exhibition of pictures, models or 
films, or in any other way’. 
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charge in reality. The advertising of restricted-use credit135 where the person did 

not, at the time of publication of the advertisement, hold himself out as prepared 

to sell the goods or provide the services for cash was also an offence under s 

45. The rationale of the section was obviously that it would be impossible to 

ascertain the true cost of the credit in such circumstances. Power was conferred 

by s 44 to make regulations as to the form and content of advertisements. 

Breach of these regulations would constitute an offence136 but it was not until 

1980 that such regulations were issued.137  

(c) Direct Interventions in the Substance of Agreements  

In line with the non-interventionist philosophy of the Crowther Committee, the 

Act kept interference in the substance of agreements to a minimum. The 

emphasis of the legislation was very much on strengthening the consumer’s 

capacity to make rational, efficient and wealth-maximising decisions through 

information disclosure and ensuring freedom from pressure and misleading or 

deceptive statements.  

 

Nonetheless, there were some direct interventions in the terms of agreements, 

albeit not in the core content, that is the ‘normal (ie ‘non default’) rate of interest. 

Most of these were carried over from the earlier hire-purchase legislation.  The 

Act prohibited the charging of default interest at more than the normal rate of 

interest set out in the agreement.138 The (predominantly) non-excludable 

implied terms in hire-purchase and conditional sales agreements were retained 

and extended to cover credit-sale agreements.139 So too were the statutory right 

of termination in cases of hire-purchase, conditional sale140 and hire 

agreements141 and restrictions on minimum repayment clauses in hire-purchase 

                                                           
135 A ‘restricted-use credit agreement’ was defined in s 11(1) as a regulated 
credit agreement (a) to finance a transaction between the debtor and the 
creditor, whether forming part of that agreement or not, or (b) to finance a 
transaction between the debtor and a person (the ‘supplier’) other than the 
creditor, or (c) to refinance any existing indebtedness of the debtor’s, whether to 
the creditor or another person. 
136 S 47(1).  
137 Consumer Credit (Advertisements) Regulations 1980, SI 1980/54. 
138 S 93. 
139 Although this was achieved via the Supply of Goods (Implied Terms) Act 
1973 rather than the Consumer Credit Act 1974.  
140 S 99. 
141 S 100. 
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and conditional sale agreements.142 Significantly, this statutory right to voluntary 

termination did not extend to bills of sale. 

The Act also followed the approach of the hire-purchase legislation in 

prohibiting repossession of goods under a hire-purchase or conditional sale 

agreement without a court order.143 Goods were ‘protected’ in this way if the 

debtor was in breach of a regulated hire-purchase or conditional sale 

agreement, the debtor had paid a third or more of the total price of the goods 

and the property in the goods remained with the creditor.144 The consequences 

of wrongful repossession were severe. The agreement, if not previously 

terminated, would terminate. The debtor would be released from all liability 

thereunder and could recover all sums paid under the agreement. Significantly, 

this protection did not apply to security bills of sale. Taking possession of goods 

under a security bill of sale continued to be governed s 7 of the Bills of Sale Act 

(1878) Amendment Act 1882 which restricted the grounds for seizure and 

required the lender to wait five days before selling the goods. 

(d) Extortionate Credit Bargains  

Although direct intervention in the price terms of agreements had been ruled 

out, some ex-post regulation of agreements was considered necessary in view 

of the continuing concerns about the extortionate rates of interest some low-

income borrowers were charged. The extortionate credit bargain provisions 

contained in ss 137–140 of the Act had their antecedents in the re-opening 

provision of the Money-Lenders Acts, although the presumption that a rate of 

interest in excess of 48 per cent was extortionate had been jettisoned by the 

Government.145 The courts were given the power to reopen extortionate credit 

bargains so as to do justice between the parties.146 The provisions applied to all 

credit agreements (but not hire agreements). According to s 138(1), a credit 

                                                           
142 S 100(1). The amount paid under the agreement was to be made up to one 
half of the total price unless the agreement provided for a lesser payment or 
made no provision at all. However, if the court was satisfied that the loss 
sustained by the creditor as a consequence of the termination was less than 
this amount it could order repayment of a lesser sum: s 100(3). Payment of a 
greater sum could be required only where the loss suffered by the creditor was 
increased by the debtor’s failure to take reasonable care of the goods: s 100(4). 
143 S 90(1). 
144 ibid. 
145 See Reform of the Law on Consumer Credit (n 87) para 68. 
146 S 137(1).  
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bargain was extortionate if it (a) required the debtor or a relative of his to make 

payments (whether unconditionally or on certain contingencies) which were 

grossly exorbitant, or (b) otherwise grossly contravened ordinary principles of 

fair dealing. 

In determining whether a particular credit bargain was extortionate, the court 

was instructed by s 138(2) to have regard to all relevant considerations, in 

particular such evidence as was adduced concerning interest rates prevailing at 

the time it was made,147 the age, experience, business capacity and state of 

health of the debtor,148 the degree to which, at the time of making the credit 

bargain, the debtor was under financial pressure and the nature of that 

pressure,149 the degree of risk accepted by the creditor, having regard to the 

value of any security provided,150 the creditor’s relationship with the debtor,151 

and whether a colourable cash price was quoted for any goods or services 

included in the credit bargain.152 On reopening the agreement, the court was 

given a very broad remedial discretion, including the power to rewrite or set 

aside the terms of the agreement.153 

 (e) Connected Lender Liability 

Importantly, the Act also provided for the liability of what the Crowther 

Committee had referred to as ‘connected lenders’, in other words, lenders who 

had links with particular suppliers of goods or services and provided loans for 

the purchase of goods or services from such suppliers. Section 75 made the 

creditor in a ‘debtor-creditor-supplier’ agreement, in which the creditor was not 

himself the supplier,154 liable for any breach of contract, including breach of the 

statutorily implied terms, as well as for any misrepresentations made by the 

supplier. However, the liability would not arise in respect of non-commercial 

agreements or where the claim related to any single item to which the supplier 

                                                           
147 S 138(2)(a). 
148 S 138(3)(a). 
149 S 138(3)(b). 
150 S 138(4)(a). 
151 S 138(4)(b). 
152 S 138(4)(c). 
153 S 139(2).  
154 In other words, debtor-creditor-supplier agreements falling under s 12(a) and 
(b), namely, credit agreements made by the creditor under pre-existing 
arrangements or in contemplation of future arrangements between himself and 
the supplier. 
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attached a cash price which did not exceed £30 or which was more than 

£10,000.  

 

(f) Credit Cards and other ‘Credit Tokens’ 

The Act accommodated the newly emerging credit card within the notion of a 

‘credit token.’ ‘Credit token’ was defined as a card, check, voucher, coupon, 

stamp, form, booklet or other document or thing given to an individual by a 

person carrying on a consumer credit business who undertakes, on production 

of that card etc, to supply cash, goods or services, or on production of it to a 

third party, to pay the third party for the cash, goods or services supplied to the 

individual.155 The unsolicited supplying of credit tokens was made an offence 

under the Act.156  

 

(g) Protecting the Debtor on Default  

The Crowther Committee recognised the importance of providing the debtor 

with protection on default. On the debtor’s or hirer’s default, the creditor or 

owner was prevented from terminating the agreement, demanding earlier 

repayment of any sum, recovering possession of any goods or land, treating a 

right conferred on the creditor or hirer by the agreement as terminated, 

restricted or deferred, or enforcing any security without giving seven days’ 

written notice in the prescribed form.157  This ‘default notice’ was to specify the 

nature of the breach, the action required to remedy it or, if the breach was 

incapable of remedy, the amount of compensation demanded, the date (at least 

seven days after service of the notice) by which the required action had to be 

taken or the compensation paid, and the consequences of a failure to comply 

                                                           
155 S 14 (1). 
156 S 51(1).  
157 Ss 87 and 88. Similarly, ss 76 and 98 prevented the owner from enforcing a 
term permitting him, without giving at least seven days’ notice, to take any of the 
above actions. As this applied in situations where there was no breach by the 
debtor or hirer, the requirements of the notice were different. As Howells and 
Weatherill note, ss 76 and 87 were considered necessary to prevent contracts 
being drafted in such a way that  events which would normally be considered 
breaches of contract were not so construed, but nevertheless caused similar 
consequences to flow: see Geraint Howells and Stephen Weatherill, Consumer 
Protection Law (2nd ed Ashgate 2005) 348.  
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with the notice. The taking of any of these actions within the notice period was 

prohibited.158  

 

Of great practical significance for the debtor or hirer experiencing financial 

difficulties, was the power given to the courts to make ‘time orders’ under s 129. 

This power could be exercised on an application by the debtor or hirer,159 or the 

creditor or owner,160 or in any action brought by the creditor or owner to enforce 

a regulated agreement or any security, or to recover possession of any goods 

or land relating to a regulated agreement. It allowed the court to reschedule the 

payments in such way that it considered reasonable having regard to the means 

of the debtor or hirer. 

  

(h) Statutory Right of Early Settlement 

The statutory right of early settlement recommended by the Crowther 

Committee was introduced in respect of all regulated consumer credit 

agreements161 and power was conferred for the making of regulations providing 

for the allowance of a rebate of charges for credit where, for any reason,162 the 

debtor’s indebtedness was discharged or became payable before the time fixed 

by the agreement, or any sum became payable by the debtor before the fixed 

time.163  

 

(i) Redressing Inequalities in Litigious Power and Improving Access                       
to Justice 
While confident of the value of the general supervision of credit grantors 

through the proposed new licensing regime, the Crowther Committee 

acknowledged that individual consumers seeking redress of grievances must, in 

                                                           
158 Although the Act failed to provide any sanctions for breach of these notice 
provisions.  
159 In an application after he has been served with a default notice under s 87 or 
a notice under ss 76 or 98. 
160 Either on an application for an enforcement order under s 65(1), s 105(7)(a) 
or (b), s 111(2), s 124(1) or (2), or in any action to enforce a regulated 
agreement or any security, or to recover possession of any goods or land 
relating to a regulated agreement.  
161 S 94.  
162 Including exercise of the right of early settlement under s 94.  
163 S 95. No such regulations were made until 1983: Consumer Credit (Rebate 
on Early Settlement) Regulations 1983, SI 1983/1562. 
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the last resort, have recourse to the court for enforcement of their rights.164 Yet, 

the evidence established that it was rare for consumers to file defences to 

claims brought against them or actually appear before the court, even when a 

good defence or counterclaim might have been available. Rarer still were 

instances of consumers initiating proceedings themselves. It was, therefore, 

vital that steps were taken to redress (in so far as this was possible) the 

inequalities in litigious power that inevitably arise when the individual consumer 

enters into small transactions with a large commercial party. The Committee 

acknowledged that the important question of legal representation for the lower-

income consumer and legal proceedings in relation to consumers was a 

complex one that extended well beyond its remit.165 However, the cost of legal 

proceedings was an obvious deterrent to consumers bringing or defending 

claims.  In line with the Committee’s proposals, the Act largely extinguished the 

High Court’s jurisdiction in consumer credit and hire cases with a view to 

ensuring that such cases were brought in the county courts where proceedings 

were cheaper.166 In relation to England and Wales, the term ‘the court’ was 

defined as meaning the county court.167 The High Court would retain a 

concurrent jurisdiction with the county court only in claims brought under the 

extortionate credit bargain provisions involving unregulated agreements where 

the credit or credit limit exceeded £750.  

(j) Private Law Sanctions 

One of the major anomalies identified by the Crowther Committee between 

different types of credit related to the sanctions imposed for breaches of duties. 

Criminal sanctions are discussed below.168 Under the Money-Lenders Act, any 

breach of the statutory requirements, however slight, rendered the entire loan 

irrecoverable, whether or not the borrower had been prejudiced. There was no 

equivalent to the provision in the hire-purchase legislation permitting the court to 

grant relief from the consequences of a breach of a formal requirement in 

                                                           
164 Consumer Credit (n 12) para 6.10.1. 
165 The Committee welcomed the close attention that the question was just 
beginning to receive from a variety of bodies both official and voluntary: ibid 
para 6.10.14.  
166 See ss 139(5) and 141. 
167 S 189(1). 
168 See (m) below under ‘Offences’. 
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circumstances where the other party had not been prejudiced.169 The 

Committee considered automatic unenforceability under the Money-Lenders Act 

too extreme. The Act, therefore, provided that where an agreement was 

‘improperly executed’, either because of defects in the form or content of the 

agreement or notice or a failure to comply with the provisions relating to notice 

and copies of documents, the agreement was only enforceable against the 

debtor or hirer by order of the court. However, on an application to enforce the 

agreement (an application for an ‘enforcement order’), the court  was instructed 

under s 127 to dismiss the application only if it considered it just to do so, 

having regard to prejudice caused, the degree of culpability and the court’s 

powers to do justice under ss 135170 and 136.171 

 

(k) A Regulator for Consumer Credit: The Director General of Fair
 Trading 
The Director General of Fair Trading was established by the Fair Trading Act 

1973 and was given a number of consumer protection and competition law 

functions. These powers were vested directly in the Director General of Fair 

Trading (‘the Director’) but the Office of Fair Trading (‘OFT’) was established as 

a non-ministerial government department. The Consumer Credit Act 1974 

imposed the following duties on the Director: administering the licensing system 

set up under the Act;172 exercising the adjudicative functions conferred on him 

in relation to issue, renewal, variation, suspension and revocation of licences, 

and other matters;173 taking steps to enforce the Act and regulations made 

under it, where necessary or expedient;174 keeping under review and advising 

the Secretary of State about social and commercial developments relating to 

credit, the hire of goods and related matters and the working and enforcement 

of the Act and orders and regulations made under it;175 arranging for the 

dissemination of information and advice as it may appear expedient to him to 

                                                           
169 S 10 Hire Purchase Act 1965. 
170 Power to impose conditions or suspend the operation of an order. 
171 Power to vary agreements and securities.  
172 S 1(1)(a). 
173 S 1(1)(b). 
174 S 1(1)(c). 
175 S 1(2).  
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give the public about the operation of the Act, the credit facilities available to 

them and other matters within the scope of his functions under the Act.176 

(l) The Licensing System 

The licensing scheme was set out in part 3 of the Act. A licence was required to 

carry on a consumer credit or consumer hire business,177 or an ancillary credit 

business.178 As far as consumer credit and consumer hire were concerned, only 

those entering into regulated agreements required a licence.179 Occasional 

entry into transactions of a particular type was not a sufficient basis for treating 

a person as carrying on a particular type of business.180 Initially, the licence 

period was set at three years.  

 

The licensing scheme set up by the Act was a positive one, meaning that it was 

for the applicant to satisfy the Director General of Fair Trading (‘the Director’) 

that he was a fit and proper person to engage in activities covered by the 

licence, and that the name or names under which he applied to be licensed was 

or were not misleading or otherwise undesirable.181 The Director General was 

instructed, when determining the question of fitness, to have regard to any 

circumstances appearing to him to be relevant and, in particular, any evidence 

that the applicant, or any of the applicant’s employees, agents or associates 

(whether past or present)182 had committed any offence involving fraud, 

dishonesty of violence, contravened any provisions of the Act or any other 

enactment regulating the provision of credit to individuals or other transactions 

with individuals, engaged in any discriminatory practices or any practices 

appearing to the Director to be deceitful or oppressive, or otherwise unfair or 

improper (whether unlawful or not). The Act granted a right of appeal to the 

                                                           
176 S 4.  
177 S 121. 
178 S 147. An ancillary credit business was defined in s 145 as ‘any business so 
far as it comprises or relates to credit brokerage, debt-adjusting, debt-
counselling, debt-collecting, or the operation of a credit reference agency.   
179 S 189(1).  
180 S 189(2). 
181 S 25 (1).  
182 Or, where the applicant was a body corporate, any person appearing to be a 
controller of the body corporate or an associate of any such person.  
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Secretary of State in respect of licensing decisions made by the Director183 and 

made provision for the adoption of regulations setting out the machinery and 

mechanisms for the hearing of such appeals.184 Engaging unlicensed in any 

activities for which a licence was required was an offence,185 and a regulated 

agreement186 entered into by an unlicensed creditor or owner would be 

unenforceable against the creditor or debtor without an order of the Director.187 

In precluding access to the market, refusal, suspension or revocation of a 

licence was the ultimate sanction; the use of warnings and threats of revocation 

would often be sufficient to secure improved standards of conduct. 

(m) Offences 

The Crowther Committee considered that criminal sanctions had an important 

role to play in ensuring compliance with the legislation, but was concerned at 

the anomalous treatment of offences under the law as it then stood. It 

recommended that a pattern of sanctions should be worked out on a rational 

policy basis and tailored to gravity of the offence. The Act created a total of 

thirty-five offences,188 ranging from the issuing of false or misleading 

advertisements189 and advertising infringements,190 through engaging in 

activities requiring a licence when unlicensed,191 canvassing debtor-creditor 

agreements off trade premises,192 to failing to supply the debtor or hirer with 

copies of documents.193 The least serious offences attracted penalties of £50, 

the most serious two years’ imprisonment or fines of up to £400 or both.  

 

(n) Enforcement Powers 

The duty of enforcing the Act was imposed on both the Director and the local 

weights and measures authorities.194 Before bringing a prosecution of certain 

                                                           
183 S 41(1). 
184 S 41(2). 
185 S 39. 
186 Other than a non-commercial agreement.  
187 S 40(1).  
188 A list of offences together with their respective modes of prosecution and 
penalties is set out in sch 1 of the Act.  
189 S 46(1). 
190 S 47(1). 
191 S 39 (1). 
192 S 49(1). 
193 Ss 77(4), 78(6), 79(3), 85(2). 
194 Ss 1(1) and 161(1).  
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offences under the Act, a weights and measures authority was required to give 

notice to the Director of its intention to do so, together with a summary of the 

facts. The Act gave enforcement authorities wide investigative powers, including 

the power to enter premises, inspect goods, require books and documents to be 

provided and take copies thereof, and seize and detain goods.195  

 

5. THE CONSUMER CREDIT ACT 1974: A RETROSPECTIVE EVALUATION 

The Consumer Credit Act 1974 was a monumental, highly complex and 

technical piece of legislation. Given that the Act and the vast body of regulations 

made under it were designed to protect the ‘ordinary consumer’, this complexity 

is ironic.196 But, as Howells and Weatherill have observed, complexity is the 

inevitable result of a need to make the rules watertight in the face of creditor 

grantors’ longstanding ingenuity in circumventing legislative interventions in this 

area.197 In dealing with agreements according to their substance and function 

rather than their form, the Act was a quantum leap forward in creating a 

coherent framework in which the maxim that ‘like cases should be treated alike’ 

could finally find expression.  

This non-interventionist piece of legislation was very much a ‘truth in lending 

statute’. As one former Director General of Fair Trading put it: 

The Act does not seek to meet its objectives through interventionist 
action  such as interest rate-capping or direct control of the substance of 
contracts. Rather, it explicitly endorses freedom of contract within a 
framework rules designed to ensure openness: consumer protection is 

                                                           
195 S 162. 
196 See the comments of Clarke LJ in McGinn v Grangewood Securities Ltd 
[2002] EWCA Civ 522: ‘These appeals raise a number of issues under the 
Consumer Credit Act 1974 ... which has recently provided so much work for the 
courts. Like others, this case demonstrates the unsatisfactory state of the law at 
present. Simplification of a part of the law which is intended to protect 
consumers is surely long overdue so as to make it comprehensible to layman 
and lawyer alike. At present it is certainly not comprehensible to the former and 
is scarcely comprehensible to the latter.’ 
197 Howells and Weatherill (n 157) 357. This complexity was magnified in the 
case of security bills of sale as, alongside the Consumer Credit Act, the Bills of 
Sale Acts continued to apply.  
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attained in large part through measures to ensure that full and truthful 
information about credit contracts is available to consumers.198 
 

Although developments after 1974 are outside the scope of this thesis, it is 

important to note in this context that subsequent empirical research in the field 

of behavioural economics has cast doubt on the efficacy of information 

disclosure as a means of consumer protection. A number of cognitive biases 

have been identified which call into question consumers’ capacity to process 

and act upon information supplied to them.199 Furthermore, as the disclosure of 

information is not costless economically speaking, more disclosure is definitely 

not better than less. In fact, information overload has been identified as a flaw in 

a number of disclosure regimes.200 Designing empirically-informed disclosure 

regimes that direct the optimal type and amount of information to the consumer 

at the optimal time has therefore become an imperative of consumer law 

research.201   

With the exponential expansion of consumer credit since the 1970s and 

increasing concern (particularly after the Global Financial Crisis) about the 

potential for the irresponsible provision of consumer credit to contribute to 

overindebtedness and financial instability, the Crowther Committee’s confidence 

in the ability of consumers to ‘manage their own affairs’ if provided with the 

appropriate information at the appropriate time, began to appear naive. With the 

introduction of responsible lending requirements in the Consumer Credit Act 

                                                           
198 Consumer Credit Deregulation: A Review by the Director General of Fair 
Trading of the Scope and Operation of the Consumer Credit Act 1974 (Office of 
Fair Trading 1994) 6 per Sir Bryan Carsberg. 
199 Susan Block-Lieb and Edward Janger, ‘The Myth of the Rational Borrower: 
Rationality, Behavioralism and the Misguided “Reform” of Bankruptcy Law’ 
(2006) 84 Texas Law Review 1481; Cass Sunstein, ‘Homo Economicus, Homo 
Myopicus, and the Law and Economics of Consumer Choice: Boundedly 
Rational Borrowing’ (2006) 73 University of Chicago Law Review 249.  
200 See eg Jeffrey Davis, ‘Protecting Consumers from Overdisclosure and 
Gobbledygook: An Empirical Look at the Simplification of Consumer-Credit 
Contracts’ (1977) 63 Virginia Law Review 841. 
201 See eg Iain Ramsay, ‘Consumer Credit Regulation as the Third Way’ in 
Elizabeth Lanyon (ed), Australian Credit at the Crossroads: Looking for 
Landmarks. Essays in Australian Consumer Affairs: An Occasional Series 
(Consumer Affairs Victoria 2005).  
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2006, a shift has been witnessed from the ‘truth in lending’ paradigm of the 

Consumer Credit Act 1974 to a ‘responsible lending’ paradigm.202  

The extortionate credit bargain provisions, which did permit some interference 

(albeit ex post) with the substance of consumer credit agreements, are widely 

considered to have been a failure.203 Very few cases were ever brought under 

the provisions and even fewer brought successfully. Analysis of the reported 

case law suggests a creditor-friendly approach to the provisions, with the courts 

reluctant to challenge the creditor’s assessment of the risk they were 

undertaking as justifying a given rate of interest. As Howells and Weatherill 

acknowledge it is, of course, possible that the reason for the dearth of cases is 

that the provisions were effective in causing creditors to modify their charges 

and/or that the threat of the provisions being invoked assisted in resolving 

disputes before they reached court.204 However, the continuing problem of 

consumer reluctance to seek redress through the courts and the associated 

problems of access to justice remained an intractable problem.205 It was finally 

recognised in the early 2000s that the only solution was the introduction of an 

accessible compulsory alternative dispute resolution scheme for consumers and 

the granting of powers to designated bodies to bring actions on behalf of the 

                                                           
202 For detailed discussion of this shifting paradigm, see Iain Ramsay, ‘From 
Truth in Lending to Responsible Lending’ in Geraint Howells, Andre Janssen 
and Reiner Schulze (eds), Information Rights and Obligations (Ashgate, 
Dartmouth 2005); Karen Fairweather, ‘The Development of Responsible 
Lending in the UK Consumer Credit Regime’ in James Devenney and Mel 
Kenny (eds), Consumer Credit, Debt and Investment in Europe (Cambridge 
University Press 2012).  
203 See Department of Trade and Industry, Fair Clear and Competitive: The 
Consumer Credit Market in the 21st Century (White Paper, Cm 6040, 2003) 
paras 3.28–3.37. For detailed analysis, see Howells and Weatherill (n 157) 
342−47; Iain Crow, Geraint Howells and Maureen Moroney, ‘Credit and Debt: 
Choices for Poorer Consumers’ in Geraint Howells, Iain Crow and Maureen 
Moroney, Aspects of Credit and Debt (Sweet and Maxwell 1993) 12–14; Geraint 
Howells and Lionel Bentley ‘Judicial Treatment of Extortionate Credit Bargains: 
Part 1’ [1989] Conveyancer and Property lawyer 164; Geraint Howells and 
Lionel Bentley ‘Loansharks and Extortionate Credit Bargains: Part 2’ [1989] 
Conveyancer and Property Lawyer 234. 
204 Howells and Weatherill (n 157) 343.    
205 Elaine Kempson and Claire Whyley, Exortionate Credit in the UK: A Report 
to the DTI (Personal Finance Research Centre 1999); National Association of 
Citizens Advice Bureaux, Daylight Robbery – The CAB Case for Effective 
Regulation of Extortionate Credit (NACAB 2001).  
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collective interests of consumers.206 The extortionate credit bargain provisions 

were ultimately replaced with a more debtor-friendly ‘unfair relationship’ test 

with a view to encouraging judicial intervention in socially harmful and 

exploitative transactions.207    

 

The introduction of a licensing regime was clearly an important protection for 

consumers from unscrupulous or rogue lenders. In precluding access to the 

market, licensing is a strong regulatory tool. It is often justified on economic 

grounds, primarily information deficits and externalities, but another reason 

could be paternalism.208 As Goode has observed, one of the benefits of 

licensing in the consumer credit context is ‘the ability, through the licensing 

power, to nudge businesses away from practices which, though not unlawful, 

are generally accepted as undesirable’.209 Yet, the effectiveness of the licensing 

regime as operated by the Office of Fair Trading (‘OFT’) was questionable. A 

report of the National Audit Office in 1999 concluded that, in practice, very few 

consumer credit licences were refused or revoked. Furthermore, the OFT did 

not always have complete or timely information on behaviour that could call into 

question fitness to hold a licence, with the result that some creditors continued 

to hold licences when they were not fit to do so.210 Despite improvements 

implemented by the Consumer Credit Act 2006, the National Audit Office 

concluded in 2012 that the regulatory regime under which the OFT was 

operating was not delivering value for money; the cost of unaddressed harm to 

consumers was assessed at as least £450 million in 2010–11. The reasons for 

this were largely a lack of resources and inadequate powers.  

 

6. THE CONSUMER CREDIT ACT 1974: FULL-FLEDGED REGULATION? 

The system set up by the Consumer Credit Act 1974 had many of the features 

typically associated with public law regulation: its legislative source, centralised  

                                                           
206 Fair Clear and Competitive (n 203), para 3.32. 
207 Consumer Credit Act 1974 ss 140A–140C, as amended by the Consumer 
Credit Act 2006.  
208 See Anthony Ogus, Regulation: Legal Form and Economic Theory (Hart 
Publishing 2004) 214–33. 
209 Royston Goode, Consumer Credit Law (Butterworths 1989) 44.  
210 National Audit Office, ‘Office of Fair Trading: Protecting the Consumer from 
Unfair Trading Practices’ (1999) paras 12–16. 



327 

 

supervision, licensing and enforcement by a dedicated regulatory agency and 

the use of criminal sanctions. The mechanisms were predominantly direct 

command and control ones. The deliberations of the Crowther Committee, on 

whose report the legislation was based, reveal a distinctly regulatory concern 

with the economic and social effects of the consumer credit regime. As the 

Committee was chaired by a distinguished economist, it is hardly surprising that 

the creation of an efficient and competitive market assumed central importance.  

Direct interferences in the substance of contracts were kept to a minimum. Even 

the prima facie interest rate ceiling embodied in the Money-Lenders Act 1927 

was abandoned.211 A mechanism for ex-post judicial intervention in consumer 

credit transactions was retrained in the form of the extortionate credit 

provisions. But these provisions appeared to have a rather more procedural 

emphasis than their forerunner, the reopening provision of the Money-Lenders 

Act 1900. Although the phrase ‘grossly exorbitant’ might in isolation be 

suggestive of a concern with substantive fairness, the provisions made it clear 

that the charging of grossly exorbitant interest was just one example of how the 

‘principles of fair dealing’ might be infringed. The phrase ‘grossly exorbitant’ 

also appeared to set the bar somewhat higher than ‘harsh and unconscionable.’  

At the heart of the Act was a suite of mechanisms which, at first glance,  appear 

to be aimed at strengthening the consumer’s capacity for  fully informed 

autonomous decision-making: information disclosure and formality 

requirements, the right of cancellation, the mandatory period of reflection in 

respect of agreements secured on land, the prohibition on doorstep canvassing 

of debtor-creditor agreements, the prohibition on false and misleading 

statements in advertisements, and the power to regulate the form and 

substance of advertisements.  However, while autonomy was a central part of 

this, it was not the end in itself. Rather, the ultimate aim was to empower the 

consumer to make welfare-maximising decisions, stimulating an efficiently 

functioning and competitive market. The rationale was, therefore, the regulatory 

one of economic efficiency rather than the private law one maintaining the 

equality of the individual as a self-determining agent.  

                                                           
211 This had operated as a presumption that the interest harsh and 
unconscionable’ under s 1(1) of the Money-Lenders Act 1927.  
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CHAPTER 8: CONCLUSIONS 

 

1. THE ORIENTATION OF THE DIFFERENT MECHANISMS OVER TIME 

Throughout the period of inquiry, the law in this area made recurrent use of a 

number of mechanisms. Significantly, their rationale and form were not 

necessarily consistent across time. The most important of these mechanisms 

are assessed below. 

(a) Direct Interferences with the Substance of Credit Agreements 

Throughout the period, there were a number of examples of direct interferences 

in the substance of credit contracts. These are the clearest manifestations of a 

regulatory rationale, although the particular goals pursued varied across time.    

 

(i) Interferences with Core Price Terms 

By far the most significant were interferences with core price terms, that is, the 

rate of interest or cost of credit. The prohibition on usury which, by the 

beginning of the period had come to mean taking more than the legal rate of 

interest, remained in existence until 1854. Although deregulatory in the sense 

that it took small loans (defined as those of not more than £10) by way of pawn 

outside the scope of the usury laws, the Pawnbrokers Act of 1784 also 

interfered in the substance of such small loan agreements by replacing the 

interest rate ceiling of the usury laws with (higher) legal maxima of its own.1  

After the repeal of the usury laws, attention focussed on whether these legal 

maxima should also be removed. Ultimately, in 1872, it was decided that they 

should not, although a mandatory legal maximum was retained only for the very 

smallest pawnbroking transactions of under £2. For transactions between £2 

                                                           
1 This was a sliding scale of charges set out in Pawnbrokers Act 1784, s 1.  
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and £10, default rules containing legal maxima were introduced, but the parties 

could contract out of these by a ‘special contract’. 

 

The usury laws were the clearest example of public regulatory law. The 

mechanisms deployed were regulatory: criminal law sanctions with enforcement 

by the community at large via the qui tam action. Entering into a usurious 

contract also had private law consequences in the form of voidness. This 

reflected the fact that communal values had been violated, served the purpose 

of deterrence, and gave the borrower an incentive to turn informer. Looking to 

the rationale, this was public law regulation par excellence. Predating and 

underpinning the secular usury laws was the religious notion of the sin of lack of 

charity. Although the concept of charity in Christian thought did not import a 

positive duty to lend, central to it was the idea that one should not take 

advantage of one’s neighbour and that lending at interest was justified only if 

both parties were thereby benefitted.2 When, at the end of the sixteenth 

century,3 usury was redefined so as to mean lending at excessive interest, the 

prohibition on usury effectively acted as a presumption that when excessive 

interest had been charged, advantage had been taken of the borrower , who 

would be harmed rather than benefitted by the transaction. This rationale was 

given clear expression by Burnet J in 1750 in the Earl of Chesterfield v Janssen, 

when he declared that ‘the true spirit of usury lies in taking an unjust and 

unreasonable advantage of their fellow creatures’.4  Adopting the definition of 

regulation suggested in chapter 1 of ‘the intentional activity of attempting to 

control or influence the behaviour of others’, the usury laws were a clear 

example of public regulatory law, the goal being the inculcation of morally right 

behaviour.    

 

Under the influence of the political economists and liberal utilitarian thinkers like 

Bentham from the late eighteenth century, the usury laws were finally abolished 

                                                           
2 See, for example, Jean Calvin, ‘Letter to Claude de Sachin’ in Gulielmus 
Baum, Eduardus Cunitz and Eduardus Reuss (eds), Opera Quae Supersunt 
Omnia, vol 7 (C A Schwetschke 1863–1900) 210. A translation of the letter can 
be found in Georgia Harkness, John Calvin: The Man and His Ethics (Abingdon 
Press 1958) 204–07.  
3 After the enactment of 13 Eliz 1 c 8. 
4 (1750–1751) 2 Ves Sen 125, 142; 28 ER 82, 92. 
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in 1854 as a barrier to commercial progress and free markets. In truth, the bulk 

of commercial lending had already been taken outside the scope of the usury 

laws by that time.  

 

The initiative for the Pawnbrokers Act 1784, which removed small pawnbroking 

transactions from the scope of the usury laws, had come from the pawnbroking 

industry itself. It argued that the fixed costs associated with such small amount 

(and, generally, also short term) lending5 made such lending at legal rates of 

interest impossible. The consequence, so the argument ran, was that the very 

poorest in society, who relied of the weekly cycle of pawning to keep body and 

soul together, would face either total destitution or the humiliation of the Poor 

Law. In acceding to these arguments, Parliament was clearly motivated by 

considerations of social justice. Thus, even this relaxation was regulatory in 

rationale. By the time that the question of legal maxima in pawnbroking 

transactions were back on the parliamentary agenda in the early 1870s, the 

individualist laissez-faire thinking that had dominated in the middle of the 

nineteenth century had started to come under challenge from a more collectivist 

orientation.6 The 1871 Select Committee on Pawnbroking acknowledged that 

the retention of legal maxima in small pawnbroking transactions was 

incompatible with the policy underlying repeal of the usury laws. Nevertheless, it 

considered that the retention of legal maxima in the very smallest pawnbroking 

transactions of less than £2 was necessary.7 The goal was the distributive, 

social justice one of protecting the poorest, most necessitous, reckless and 

least educated in society, vulnerable to imposition from not knowing or 

sufficiently understanding the conditions under which their goods were pledged, 

and who would be least able to look after their own interests in their dealings 

with pawnbrokers. However, a compromise between freedom of contract and 

                                                           
5 This is, of course, exactly the same argument made in the modern context by 
the payday lending industry.  
6 Dicey considered that the period of Collectivism began in 1865: see A V 
Dicey, Lectures on the Relations between Law and Public Opinion in England 
during the Nineteenth Century (Macmillan & Co 1905) 62–69. See also, W H 
Greenleaf, The British Political Tradition Vol 1: The Rise of Collectivism 
(Routledge 1983).  
7 Pawnbrokers Act 1872, sch 4. 
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considerations of social justice was reached in respect of loans between £2 and 

£10 by the use of a default maximum rate of charge.8   

 

Although the Money-Lenders Acts of 1900 and 1927 had both shied away from 

a return to interest rate ceilings, the 1927 Act did directly intervene in interest 

rates in two ways. Both the charging of compound interest generally and the 

charging of a higher rate of interest on default than the contractual rate of 

interest were prohibited.9  Again, it is clear from the Select Committee Reports 

on money-lending and the parliamentary debates that, in keeping with the more 

collectivist orientation of the time, the rationale of the money-lending legislation 

generally was the social justice concern of protecting the poor and vulnerable. 

The Consumer Credit Act 1974 retained the prohibition on default interest at a 

higher rate than the contractual rate.10 

  

 

(ii) Other interferences in the substance of the contract 

The Bills of Sale Act (1878) Amendment Act 1882 contained two significant 

restrictions on freedom of contract. Firstly, it removed altogether the parties’ 

freedom to contract in the case of security bills of sale given in consideration for 

any sum under £30. Any such bill of sale would be void.11 This was a highly 

interventionist regulatory measure, whose goal was the distributive justice one 

of protecting the most vulnerable borrowers. Since the mere granting of a bill of 

sale for such a small amount of money was considered evidence of insolvency, 

the view was taken that the grantors of such bills of sale (borrowers) could not 

possibly benefit from such transactions. Secondly, the Act restricted the 

circumstances in which seizure of goods subject to a bill of a security bill of sale 

was permitted.12 Again, the whole tenor of the Select Committee Report and 

parliamentary debates was one of concern for the vulnerable – the poor and 

                                                           
8 These financial limits were raised by the Pawnbrokers Act 1960.  
9 Money-Lenders Act 1927, s 7. By the ‘contractual rate of interest’ was meant 
the rate of interest stipulated by the contract as payable in the absence of 
default. The charging of simple interest on any amount in default was, however, 
permitted.  
10 S 93. 
11 Bills of Sale Act (1878) Amendment Act 1882, s 12.  
12 ibid s 13. 
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financially necessitous – who, even without default on their part, could find their 

homes broken up.  

 

The Hire-Purchase Act 1938, which was also motivated by the social concerns 

about the effect the hire-purchase system was having on the poor, particularly 

during the depression, also contained a number of direct interferences with the 

substance of the contract. Firstly, it implied into hire-purchase agreements 

within its scope a predominantly mandatory set of non-excludable conditions 

and warranties analogous to those in the Sale of Goods Act 1893.13 Secondly, it 

rendered void clauses purporting to relieve finance companies for the acts of 

dealers.14 Most significant, though, was the non-excludable right given to the 

hirer to terminate the contract once half of the total purchase price had been 

paid and the statutory restrictions imposed on minimum repayment clauses 

when the contract was terminated.15 Also crucial was the control of clauses 

permitting the owner to recover possession of the goods on any default in 

payment. Where the hirer had paid one-third of the hire-purchase price, the 

owner could only recover possession by court order.16 The idea was that the 

hirer should not be dispossessed, merely on account of a delay in paying one 

instalment, of goods for which he may almost have paid in full. The non-

excludable right of termination, and control of minimum repayments clauses and 

clauses permitting repossession of the goods, were retained by the Consumer 

Credit Act 1974 in respect of hire purchase, conditional sale and hire 

agreements. 

 

Overall, then, it can be said that whereas the goal in the early cases of direct 

interference, namely the usury laws, was that of inculcating morally ‘right’ 

behaviour, the interventions of the 1870s through to the 1930s aimed at 

achieving social justice for the poor and vulnerable. These direct interventions 

were classic examples of command and control regulation.  

 

(b) Unconscionable Bargains 

                                                           
13 Hire Purchase Act 1938, s 8. 
14 ibid s 5(d) and (e). 
15 ibid s 4(1) and s 5(b) and (c).  
16 ibid s 11. 
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The unconscionable bargain doctrine, in one guise or another, played an 

important role in protecting borrowers and those in analogous positions 

throughout the whole period. 

 

(i) The Equitable Unconscionable Bargain Doctrine 

The doctrine originated in Equity’s ancient jurisdiction in fraud. What came to be 

known as the unconscionable bargain doctrine was just one species of 

contractual fraud in Equity. Central to the doctrine was the taking advantage of 

one contracting party’s weakness by the other. This circumstance was coupled 

with inequality of exchange which, in the credit context, equated to an excessive 

rate of interest or other costs associated with the provision of the credit. Where 

both advantage-taking and inequality of exchange were present, the contract 

could be set aside. If the transaction fell within the scope of the usury laws, 

there was obviously no need to have recourse to the equitable doctrine, but the 

credit industry’s longstanding ingenuity in developing new mechanisms to avoid 

attempts to regulate credit transactions ensured that the equitable doctrine was 

frequently resorted to.   

 

The crucial question was what constituted ‘weakness’ for these purposes?  

‘Weakness’ can be seen as encompassing two conceptually distinct 

situations,17 although both can be present on a given set of facts. The first is the 

weakness that arises from a state of necessity (through no fault of the other 

party). The second is the weakness that arises from situations of cognitive 

asymmetry caused by circumstances relating to one of the contracting parties, 

for example lack of education or knowledge, old age, infirmity, youth or 

inexperience.18 Cognitive asymmetries can, of course, also arise from 

circumstances relating to the contract itself, for example its complexity, length or 

use of obscure, technical language, as opposed to those relating to one of the 

parties. Clearly, if financial necessity could qualify as a relevant ‘state of 

                                                           
17 This distinction is used by Stephen Smith in his discussion of 
unconscionability: Stephen Smith, Contract Theory (Oxford University Press 
2004) 343 – 344. 
18 See, for example, the line of cases concerning ‘poor and illiterate persons’: 
Proof v Hines (1735) Cas T Talb 111, 25 ER 690; Evans v Llewellin (1787) 1 
Cox CC, 29 ER 1191; Clark v Malpas (1862) 31 Beav 80, 54 ER 1076 affirmed 
on appeal (1862) 4 De GF & J 401, 45 ER 1238; Baker v Monk (1864) 33 Beav 
419, 55 ER 430. 
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necessity’, then a great number of credit transactions involving inequality of 

exchange could be set aside; most borrowers, or at least those taking out 

adversity credit (which was by far the most common type of credit in the 

eighteenth century and earlier part of the nineteenth century) were, by 

definition, ‘financially necessitous’. In reality, Equity adopted a much narrower 

concept of weakness; financial necessity, even when coupled with significant 

inequality of exchange, hardly ever sufficed in the absence of other factors or 

unless it was so extreme as to be tantamount to duress. Similarly, ‘weakness’ 

was too narrow to encompass cognitive asymmetries arising solely from 

circumstances relating to the contract itself.  

Importantly, the courts went to great lengths to stress that the concern was not 

the inequality of exchange itself. Despite some rare, isolated examples of 

judicial assertions that contracts could be set aside on the ground of the mere 

inequality of exchange,19 instances of this happening in practice were virtually 

non-existent. Clearly, then, the doctrine was not concerned with the regulatory 

goal of achieving fairness. Rather, inequality of exchange was assigned a 

purely evidential role in establishing that there was some procedural unfairness.  

 

But the question was: what did this inequality of exchange evidence? The 

orthodox answer, and one repeatedly asserted in the case law, was that it was 

evidence that the defendant had wrongfully taken advantage of the plaintiff’s 

weakness. Viewed in this way, the doctrine was defendant-sided. The 

defendant’s moral turpitude was readily inferred from the mere fact of 

knowledge of the plaintiff’s circumstances and the terms of the transaction. 

There were certainly echoes here of the Christian notion of the sin of lack of 

charity and advantage-taking which underpinned the usury laws and the earlier 

canon law prohibition on usury. Whether this was a conscious transplant from 

Christian thinking must remain a matter of speculation. In the 1750s, Lord 

                                                           
19 For example Vernon’s report of Berney v Pitt (1686) 2 Vern 14, 23 ER 620 
and  Lord Hardwicke’s reference to his second category of equitable fraud 
(‘fraud apparent from the intrinsic nature and subject matter of the bargain 
itself’) in Earl of Chesterfield v Janssen (1750–1751) 2 Ves Sen 125, 156; 28 
ER 82, 100. 
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Hardwicke certainly drew an explicit link between usury and the equitable 

doctrine based on advantage-taking.20  

 

Despite this focus in case law on the notion of wrongful advantage-taking, the 

doctrine can be viewed from a quite different perspective: as owing its 

development to the doctrinal underdevelopment of the common law in matters 

relating to defects of consent and voluntariness. Equity’s more flexible 

inquisitorial procedures also meant that it was far better equipped than the 

common law to look behind the surface of an apparently manifested consent to 

pre-contractual conduct and circumstances which might cast doubt on its reality. 

Viewed against this background, the rationale of the unconscionability doctrine 

can be seen as concerned with the plaintiff’s consent rather than the 

defendant’s moral turpitude. So viewed, its rationale is the private law one 

described in chapter 1, namely that of maintaining the equality of the individuals 

as self-determining agents vis-à-vis those with whom they interact.  

 

A major flaw in the defendant-sided ‘moral turpitude’ rationale of the 

unconscionability doctrine was the anachronism of equating the sin of lack of 

charity and advantage-taking with legal wrongdoing in an increasingly secular, 

liberal and commercial world. By the 1870s, as part of his reformulation of the 

law of contract around the will theory, Pollock sought to re-orientate equitable 

intervention in unconscionable bargains as instances of defective consent as 

opposed to the wrongful taking of advantage of a weaker party.21 While this 

attempt was largely successful, the tension between these two orientations has 

never disappeared. 

 

Whatever the true orientation and rationale of the doctrine, its capacity to 

protect parties to credit transactions outside the scope of the usury laws was, in 

practical terms, severely limited by its narrow conception of ‘weakness’. 

                                                           
20 Earl of Chesterfield v Janssen (1750–1751) 2 Ves Sen 125, 157; 28 ER 82, 
101. 
21 Frederick Pollock, Principles of Contract at Law and in Equity: Being a 
Treatise on the General Principles Concerning the validity of Agreements, with 
a Special View to the Comparison of law and equity, and with references to the 
Indian Contract Act and Occasionally to Roman, American and Continental Law 
(1st edn, Stevens & Sons 1876) 518–24. Such cases were dealt with under the 
heading ‘duress and undue influence’.  
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Although the existence of a power to set aside a contract on the ground of gross 

inequality of exchange alone had been asserted (the inequality performing a 

purely evidential function), instances of this occurring in practice were virtually 

non-existent. Similarly, inequality of exchange (however gross) coupled with 

‘mere’ financial necessity rarely sufficed. Relief was generally granted only 

where other factors, such as the application of pressure or concealment of facts 

(on the defendant’s part) or illness, infirmity, ignorance of rights or of the true 

value of the subject matter, or the fact of being a poor illiterate person (on the 

plaintiff’s part) were also present. If the rationale of the doctrine was indeed to 

ensure that one party not obtain the benefit of a transaction that was not an 

expression of both parties’ true consent and autonomy, the doctrine’s capacity 

to adopt a very much thicker concept of consent was impaired by the narrow 

view it took of the notion of ‘weakness’ through which the doctrine was, on its 

surface, mediated.  

 

That said, if the party seeking relief happened to be within that class of persons 

referred to as expectant heirs or reversioners, relief was quite readily granted. 

Any inequality would suffice and, by the early nineteenth century, the onus 

rested on the party dealing with the expectant heir or reversioner to establish 

the fairness of the transaction. The courts were not shy in articulating the 

ground of relief as the public policy of protecting ‘families of rank’ and the 

preservation of their estates for future generations. In this pocket of case law, 

the regulatory rationale, which might best be described as ‘dedistributive’, is 

abundantly clear.  

 

 (ii) Harsh and Unconscionable Transactions under the  Money-
 Lenders Act 1900 
By the end of the nineteenth century, privileging the upper class was no longer 

considered socially acceptable. When, in the 1890s (after the repeal of the 

usury laws), Parliament was confronted with the plight of the ordinary ‘poor’ 

borrower forced to pay extortionate rates of interest by ‘rapacious’ money-

lenders, it was to the equitable jurisdiction to grant relief from unconscionable 

bargains that it turned for a solution. A legislative extension of the equitable 

jurisdiction was proposed by the Select Committee on Money-lending. This 
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recommendation was embodied in s 1(1) of the Money-Lenders Act 1900 which 

gave the courts a broad discretionary power to reopen money-lending 

transactions which they were satisfied were ‘harsh and unconscionable’. 

Judging by the evidence given to the Select Committee and by the 

parliamentary debates, the concern was overwhelmingly with the effects of 

money-lending on the poor, needy and distressed, in other words, the 

vulnerable borrower, a concern which had first surfaced in connection with 

money-lending by way of bill of sale in the early 1880s. Freedom of contract and 

contractual fairness came into violent conflict during the parliamentary debates, 

but it was the unmistakably distributive concern of fairness which triumphed. By 

1900, then, it appeared that in the credit field, the ‘harsh indifferentism of 2.. 

political economy’ was being pushed aside by the collectivism of the twentieth 

century.22  

The tensions between substantive and procedural fairness, on the one hand, 

and defective consent and wrongdoing, on the other, which had simmered away 

under the surface of the equitable doctrine, really came to the fore when the 

courts were confronted with the task of interpreting and applying s 1(1) of the 

Money-Lenders Act 1900. The idea had been to give judges ‘an absolute and 

unfettered discretion’ in dealing with money-lending transactions to protect the 

vulnerable. A number of questions arose. Firstly, had the concern now shifted to 

one about substantive rather than purely procedural fairness? If so, an 

excessive rate of interest (and/or other charges) would of itself be a sufficient 

ground to re-open a transaction. Secondly, even if the concern remained purely 

one of procedural fairness, could that procedural unfairness be established by 

evidence of an excessive rate of interest alone? Thirdly, would the fact of 

genuine and fully informed consent to the transaction (by the party seeking to 

have the transaction re-opened) render an otherwise harsh and unconscionable 

transaction reasonable? In other words, was the re-opening provision 

concerned with the defendant’s wrongful advantage-taking or with the plaintiff’s 

defective consent? 

 

                                                           
22 Dicey considered that the period of Collectivism began in 1865: see A V 
Dicey, Lectures on the Relation between Law and Public Opinion in England 
during the Nineteenth Century (Macmillan & Co 1905) 62–69.  
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There was no doubt that the underlying rationale of Parliament had been 

distributive in the sense that its objective was to protect the poor and 

vulnerable. It was also clear that, despite an unwillingness to return to an 

interest rate ceiling, there was parliamentary concern with the high rates of 

interest per se and, hence, substantive fairness. Certainly, the statutory formula 

‘harsh and unconscionable transaction’ focussed attention on the substance of 

the transaction itself rather than the parties’ conduct or consent as in the 

equitable doctrine. But the requirement that, in addition to demanding excessive 

interest or other charges, the transaction also had to be either ‘harsh and 

unconscionable’ or ‘otherwise such as a court of equity would give relief’, could 

be seen as implying that something else was required and that inequality of 

exchange had retained its purely evidential role.   

  

The second question, whether procedural unfairness could be established by 

evidence of excessive interest (and/or charges) alone, caused great difficulties 

initially. While it was clear that Parliament had meant to extend the reach of the 

equitable doctrine, judges struggled with the broad discretion given to them and 

were reluctant to free themselves from the confines of the equitable doctrine. An 

early decision took the view that a transaction could be reopened only if the 

circumstances were such that equitable relief would have been granted prior to 

the Act.23 This threatened to render the re-opening provision nugatory. The 

House of Lords soon clarified that the provision permitted the reopening of 

transactions in situations where Equity had not previously granted relief and that 

excessive interest (and/or other charges) could of itself found entitlement to 

relief.  Once such an excess was established, the burden of proof shifted to the 

money-lender to establish that the transaction was fair and reasonable.24 While 

most of the instances of transactions being reopened involved some additional 

ingredient beyond excessive interest, when relief was granted on the grounds of 

excessive interest alone, the concern had, in reality, shifted from procedural to 

substantive fairness. But, despite their willingness to re-open transactions on 

the grounds of substantive unfairness alone, the courts were still reluctant to 

express what they were doing in those terms. Lord Macnaghten, for example, 

explained the phrase ‘harsh and unconscionable’ in the procedural terms of ‘fair 

                                                           
23 Wilton & Co v Osborne [1901] 2 KB 110. 
24 Samuel v Newbold [1906] AC 461. 
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dealing’: ‘The Court must be satisfied that the transaction is “harsh and 

unconscionable”, that is, as I think the latter part of the sections shews, 

unreasonable and not in accordance with the ordinary rules of fair dealing’.25 

 

But when relief was not given solely on the ground of excessive interest, the 

question was what exactly underlay the granting of relief. If excessive interest 

was evidence that the transaction was ‘harsh and unconscionable’, did that 

mean that it was evidence of the defendant’s wrongful advantage-taking or, 

rather, of a defect in the plaintiff’s consent? This tension between plaintiff-sided 

and defendant-sided understandings of the doctrine was evident in the case 

law. Channell J, who decided a great number of the earlier cases, took a clearly 

plaintiff-sided, consent-based view of the doctrine. Where it was clear that the 

borrower had fully understood and freely consented to the transaction, relief 

should be refused, he said, whatever the rate of interest.26 Similarly, in refusing 

relief in Samuel v Burton, the Court of Appeal had laid great weight on the fact 

that the borrower was a ‘man of business’ who perfectly understood the terms 

of the transaction.27 The Court of Appeal, however, subsequently rejected 

Channel J’s strongly plaintiff-sided reading of the subsection, stressing that the 

borrower’s competence and understanding of the transaction was just one 

factor to be taken into consideration and was in no way decisive.28 

 

Of course, in enacting the provision Parliament had not been as constrained as 

the Courts of Equity considered themselves when developing the equitable 

doctrine. It was free to pursue any goals of its choice and had no need to 

choose between plaintiff-sided and defendant-sided rationales of the equitable 

doctrine. Furthermore, it was clear that, despite some ambiguity in the drafting 

of the subsection, Parliament had been concerned with extortionate rates of 

interest per se and the protection of the poor and vulnerable in particular. The 

rationale was clearly a regulatory one that extended far beyond concerns about 

defective consent and autonomy. 

                                                           
25 ibid 470. 
26 Carringtons Ltd v Smith [1906] 1 KB 79, 89.  
27 Unreported (May 4 1903). A transcript of the judgment can be found in 
Appendix F of Joseph Matthews, The Money-Lenders Act 1900 (Sweet and 
Maxwell 1908). 
28 Blair v Buckworth (1908) 24 TLR 474, 476. 
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 (iii) Extortionate Credit Bargains under the Consumer Credit Act 
 1974 
While having their evolutionary basis in the re-opening provision of the money-

lenders legislation (which by 1927 contained a statutory presumption that any 

transaction with a rate of interest in excess of 48 per cent was harsh and 

unconscionable), the extortionate credit bargain provisions of the Consumer 

Credit Act 1974 had a subtly different emphasis. Firstly, the statutory 

presumption that any given rate of interest was ‘harsh or unconscionable’ was 

abandoned. Secondly, in permitting the re-opening of transactions which were 

‘grossly exorbitant’ or otherwise contravened ‘principles of fair dealing’, the 

provisions appeared to have a more procedural rather than substantive focus.  

Although the phrase ‘grossly exorbitant’ might, in isolation, be suggestive of a 

concern with substantive fairness, it was clear that the charging of grossly 

exorbitant interest was just one example of how the ‘principles of fair dealing’ 

might be infringed. Thirdly, the phrase ‘grossly exorbitant’ set the bar high. 

These differences are, perhaps, reflective of the very different conception of the 

consumer whom the Act sought to protect. Whereas the Money-Lenders Act 

had been based on the conception of the borrower as poor, foolish, and 

vulnerable, the report of the Crowther Committee, on which the 1974 Act was 

based, was intent on treating the consumer as an adult capable of managing 

their own affairs. The fundamental rationale of the Act was the regulatory one of 

creating efficient and competitive markets rather than the achievement of social 

justice. While the extortionate credit bargain provisions were a recognition that 

even if armed with full and accurate information, some consumers were unable 

to protect themselves in their dealings with credit-grantors, the provisions’ 

formulation was less borrower/debtor friendly. Unsurprisingly, as interpreted and 

applied by the courts, the extortionate credit bargain provisions proved a failure 

as a consumer protection measure.   

 

(c)  Information Disclosure and the Control of Advertising 

 

 (i) Information Disclosure 



341 

 

The earliest information disclosure requirement is found in the Pawnbrokers Act 

1784, which required pawnbrokers to display the rates of charge authorised by 

the Act ‘in large legible Characters 2 and hang up the same in some 

conspicuous Part of the Shop’.29 The Pawnbrokers Act 1872 required detailed 

information disclosure by the printing of a statutory form of wording on pawn-

tickets given to pledgors at the time of the pawning.30 But it was not until 1881, 

with the Report of the Select Committee on Bills of Sale, that there was any 

explicit discussion of borrowers’ inability to comprehend the terms of the 

extremely complex agreements often presented to them for signature and the 

need for information to be disclosed in clear and simple terms.  This need was 

met by the introduction of a statutory form for security bills of sale.31 Any 

departure from the statutory form would render the bill void. This statutory form 

mandated disclosure of certain information32 and prohibited the inclusion of 

anything else in the interests of transparency and simplicity.  

The Money-Lenders Act 1900 had contained only one (post-contractual) 

information disclosure requirement, namely, that the money-lender furnish the 

borrower with a copy of any document relating to the loan or any security 

therefor on request.33 It was subsequently recognised that borrowers’ lack of 

understanding of the terms of their transactions with money-lenders was a 

serious problem. The Money-Lenders Act 1927 aimed to rectify this by requiring 

detailed information disclosure in a memorandum of the contract signed 

                                                           
29 Pawnbrokers Act 1872, s 10 
30 The ticket was to set out details of the amount advanced, the item pawned, 
the date of the pledge, the name and address of both parties, the charge for the 
ticket, the charges (‘profit’), a statement of the period within which the pledge 
could be redeemed. A statement of the statutory rights granted to the pledger 
by the Act was also required.  
31 That is, a bill of sale given by way of security for the payment of money.  
32 Bills of Sale Act (1878) Amendment Act 1882, s 9. The statutory form was set 
out in the schedule to the Act and required a statement of the consideration in 
respect of which the borrower granted the bill, the amount to be paid by the 
borrower (excluding interest), the rate of interest payable on the loan, the 
amounts of any instalments and dates on which such instalments would be 
payable or other terms as to the time of payments. The only other terms the 
lender was permitted to insert in the bill were those relating to insurance, 
payment of rent or anything else which the parties might agree for the 
maintenance or defeasance of the security.  
33 S 2(1)(d). 
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personally by the borrower before the money was lent or the security given34 as 

well as post-contractual disclosure.35 The Hire-Purchase Act 1938 also imposed 

extensive information disclosure obligations requirements pre-contractually,36 in 

a signed memorandum of the agreement37 and post-contractually.38 These were 

supplemented by the Hire-Purchase Act 1964, which mandated the inclusion of 

a red box for the hirer’s signature accompanied by a warning that the consumer 

was entering into a hire-purchase agreement.39 

 (ii) Controls on Advertising  

While not imposing direct restrictions on money-lending advertisements, the 

Money-Lenders Act 1900 did attempt to deal with the problem of misleading and 

deceptive advertisements and circulars. It was an offence to fraudulently induce or 

attempt to induce a person to enter into a loan agreement or agree to particular 

terms on which money was to be borrowed through the making of false, 

misleading, or deceptive statements, representations, or promises, or by 

concealment of material facts.40 The 1927 Act subsequently introduced two direct 

restrictions on money-lending advertisements. The first prohibited the unsolicited 

sending of circulars or other documents.41 The second banned the publishing of 

advertisements which went beyond statements of certain specified information, 

which in practical terms meant that statements about interest rates were 

prohibited.42  In the instalment-selling field, the Advertisements (Hire-Purchase) 

                                                           
34 S 6(1) and (2). This was to contain all the terms of the contract, in particular 
the date on which the loan was made, the amount of the principal of the loan, 
and a statement of the interest on the loan expressed in a specified manner.  
35 S 8(1) and (2). On request, copies of documents relating to the loan or any 
security and a statement of the terms of the loan, payments already made, 
sums due but unpaid, the amount of sums not yet due but outstanding, were to 
be provided. 
36 S 2(1). A statement of the cash price of the goods was required to enable 
potential hirers to calculate the hire-purchase charges by way of comparison.  
37 S 2(2)(b). A statement of the hire-purchase price and the cash price of the 
goods; the amount of the instalments and the date on which they would become 
payable; a list of the goods to which the agreement related. A notice was also to 
be included setting out the Act’s key protections.   
38 S 6(1). Copies of the memorandum and statements of amounts already paid, 
due and payable in the future were to be provided on request.  
39 S 3(4) and Hire-Purchase (Documents)(Legibility and Statutory Statements) 
Regulations 1964.  
40 S 4.  
41 S 5(2).  
42 S 5(1). Contraventions of s 5 were a criminal offence.  
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Act 1957 prohibited advertisements to which the Act applied unless they 

contained all the information required by the Act and each part was displayed 

prominently in the advertisements, in such way as not to give undue 

prominence to any other part.43 Contravening the requirements of the Act was 

an offence. The Consumer Credit Act 1974 prohibited false or misleading 

statements in advertisements44 and Regulations governing the form and content 

of advertisements were enacted in 1980 under the power conferred by s. 44.45 

 

 

(iii) Rationale 

Information disclosure and the control of advertising are closely related. 

Together they serve to ensure that the consumer is both fully and accurately 

informed. Whereas information disclosure positively requires the consumer to 

be given certain information, controls on advertising are concerned with 

preventing the consumer being misled or deceived. Both mechanisms have a 

number of potential rationales: the private law rationale of maintaining the 

equality of the individual as a self-determining agent vis-à-vis those with whom 

he interacts; the regulatory economic-efficiency rationale that well informed 

consumers drive efficiently functioning and competitive markets; the regulatory 

distributive rationale of correcting the particularly severe cognitive asymmetries 

that afflict a particular group of consumers who used to be described as ‘poor 

and ignorant’ but are nowadays labelled ‘vulnerable’;46 and finally, in the case 

where misleading or false information is given dishonestly, the rationale of not 

tolerating morally ‘wrongful’ behaviour.47 There has always been a particularly 

close link between information disclosure and vulnerable consumers. Indeed, 

                                                           
43 It was a criminal offence to contravene the requirements of the Act.  
44 S 46(2).  
45 Consumer Credit (Advertisements) Regulations 1980, SI 1980/54. 
Contravention of the Regulations was a criminal offence.  
46 See Anthony Ogus, Regulation: Legal Form and Economic Theory (Hart 
Publishing 2004) 124, where he notes that ‘if it is the case that the poorer 
sections of the community are also less well-informed, then mandatory 
disclosure may increase their welfare relative to that of groups who do not need 
the information but who, because suppliers will pass on to them the cost of 
providing the information, have to pay for it’. 
47 See David Cayne and Michael Trebilock, ‘Market Considerations in the 
Formulation of Consumer Protection Policy’ (1973) 23 University of Toronto Law 
Journal 396, 422. 



344 

 

‘vulnerable consumers’ were defined by one Director General of Fair Trading as 

‘those who through age, infirmity, or another disadvantage, have difficulty in 

obtaining and understanding the information they need’.48 Ironically though, 

despite their apparently greater need for information disclosure, empirical 

research suggests that low-income, uneducated consumers many benefit from 

it less than middle-class, educated ones.49  

 

The particular focus in the Report of the 1881 Select Committee on Bills of Sale 

and the parliamentary debates on the Bills of Sale Act (1878) Amendment Act 

1882 on the difficulties of comprehension faced by poor borrowers, who were 

described as typically ‘very ignorant’, suggests that the Act’s information 

disclosure requirements were, indeed, a regulatory intervention aimed at 

distributive goals, mediated through the sanction of private law voidness. 

Certainly, the rationale of empowering consumers through information 

disclosure to drive efficient, competitive markets was not articulated until much 

later. The parliamentary debates on the Money-Lenders Act 1927 reveals a 

division of opinion between those who thought that all borrowers were in need 

of protection, and those who thought that legislative intervention could be 

justified only in the name of protecting the ‘poor and ignorant’. On the one hand, 

Lord Hunsdon suggested that 

 [T]his Bill is excellent so far as it protects, or tries to protect, the poor and 
 ignorant. But when you try to protect the more educated classes, I really 
 think  that, whatever precedents there may be to the contrary, it is not 
 the province  of the Legislature to protect people from the consequences 
 of their own folly.50 
 
In contrast Mr Wells, the MP who had introduced the Moneylenders 

(Amendment) Bill in the Commons, pointed out that it was not only the ‘poor and 

ignorant’ who found themselves in a position of cognitive asymmetry vis-à-vis 

money-lenders: 

In spite of the greater facilities for education today, people, not only 
inexperienced and poor, but people in every walk of life are taken 
advantage of and are led astray by the glowing circulars and misleading 

                                                           
48 John Bridgman, ‘A Speech to the Year Ahead Symposium’ 28 January 1998.  

49 Cayne and Trebilock (n 47) 406; William C Whitford, ‘The Functions of 
Disclosure in Consumer Transactions’ [1973] Wisconsin Law Review 400.  
50 HL Deb 23 February 1926, vol 63, col 242. 
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statements pretending how easy it is to  borrow money, but with no 
indication of the pitfalls or of the advantages that may be taken of the 
unwary.51 
 

Thus, it is impossible to be sure whether the rationale was a regulatory 

distributive one or the private law one of maintaining the equality of all 

consumers as self-determining agents in their dealings with money-lenders.  

There was no doubt that the impetus for the enactment of the Hire-Purchase 

Act 1938 was a concern to protect the poor who were seen as the victims of the 

hire-purchase system. However, it was also recognised in the parliamentary 

debates that part of the problem with hire-purchase was the complexity of the 

documents themselves rather than the cognitive impairments of the ‘poor and 

ignorant’. The illegibility of agreements and concealment of onerous clauses in 

small print were also identified as a problem. While it is impossible to be certain, 

despite the particular concern with the effects of the hire-purchase system on 

the poor, the rationale of the Act’s disclosure requirements could well have 

been closer to the private law one of maintaining the equality of hirers as self-

determining agents than the regulatory distributive one of protecting vulnerable 

consumers. Certainly, the idea of empowering consumers to drive efficient and 

competitive markets was one which did not emerge until much later. That said, 

in form these mechanisms were examples of a ‘command and control’ strategy.   

By 1957, when the controls on advertising were introduced in the hire-purchase 

and instalment-selling context, it was acknowledged that the vast majority of the 

population made use of the hire-purchase system.52 Although the problems of 

less sophisticated consumers were touched upon in the parliamentary debates, 

there was nothing to suggest that the rationale was anything more than 

promoting autonomy per se. Although the mechanisms were regulatory 

command and control style rules backed up by criminal sanctions, these 

appeared to have been used in the service of the private law rationale of 

maintaining the equality of all hirers (or buyers) as self-determining agents.  

In contrast, the disclosure obligations and advertising controls of the Consumer 

Credit Act 1974 had the unmistakeably regulatory rationale of promoting an 

efficient and competitive consumer credit market. As the Crowther Committee 

                                                           
51 HC Deb 23 April 1926, vol 194, col 1553. 
52 HC Deb 1 Feb 1957, vol 563, col 1344. 
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Report on which the Act was based expressed it, ‘consumer ignorance 

contributes to the existence of an imperfectly competitive market’.53 

 

(d)  Rights of Cancellation and Cooling-Off Periods 

The cooling-off period (or right of cancellation) is a relatively recent 

phenomenon. In the credit context, it was first used in the Hire-Purchase Act 

1964. Where agreements were concluded ‘off trade premises’, hirers (or 

buyers) were given a four-day period within which they could cancel the 

agreement.54 This was designed as a protection against the high-pressure sales 

techniques prevalent in door-to-door selling. In the absence of any hint of a 

distributive or social justice rationale in the Molony Committee Report or 

parliamentary debates, the concern seems to have been the private law one of 

protecting autonomy.  The Consumer Credit Act 1974 later conferred a five-day 

cooling-off period on consumers,55 but only in circumstances where oral 

representations had been made to the consumer in antecedent negotiations 

and the agreement had been signed ‘off trade premises’. Again, the Crowther’s 

Committee’s concern appeared to be the potential for pressure or sharp 

practice. However, cooling-off periods can also be viewed as having the 

objective of giving consumers the opportunity to arm themselves with sufficient 

information or make comparisons with competitors’ products or services. In this 

way, they can be seen as an information remedy56 geared towards the 

promotion of efficient and competitive markets. 

 

(e)  Licensing 

A system of positive licensing is a form of prior approval which precludes 

access to a particular market or activity. It is an example of an ex-ante, 

preventive mechanism designed to modify ‘behaviour in an immediate way 

through requirements that are imposed before, or at least, independently of, the 

                                                           
53 Consumer Credit: Report of the Committee (Cmnd 4596, 1971) para 3.3.8. 
54 S 4(2). The cooling off period began to run when the hirer received the 
‘second statutory copy’, which was the copy of the signed agreement with which 
he was to be provided within seven days of entering into the agreement.  
55 S 67. 
56 Iain Ramsay, Consumer Law and Policy (3rd edn Hart Publishing 2012) 102. 
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actual occurrence of harm’.57 Its goal is to prevent the occurrence of what is 

considered socially undesirable or harmful by denying those judged unfit to 

participate in a particular market or activity access to that market or activity from 

the outset. Licensing is a particularly intrusive and interventionist form of 

regulation.58 It is a direct, command and control style mechanism, which uses 

the threat of revocation or withdrawal of the licence to ensure that the licensee 

meets certain minimum standards of conduct. Because of its intrusive nature, it 

has been argued that licensing should be reserved for areas where the risks of 

making incorrect decisions can have particularly grave consequences (credit 

products being a prime example of this), where it is particularly difficult to obtain 

reliable information, or where externalities are present.59  

 

Although a licensing requirement was introduced by the Pawnbrokers Act 1785 

for all persons lending money by way of pawn at more than 5 per cent interest 

per annum,60 this was not a licensing regime in the modern sense. It was, in 

truth, nothing more than a tax imposed on the pawnbroking industry as the price 

for acceding to the industry’s demands for small loans by way of pawn to be 

taken out of the scope of the usury laws. There were no minimum standards or 

fitness requirement that had to be met before a licence could be granted. The 

licence was granted automatically on payment of the relevant fee. Despite 

strong support for the introduction of a licensing regime among the witnesses to 

the Select Committees on Moneylending in 1897–98, the Committee stopped 

short of making such a recommendation. The Money-Lenders Act 1900 instead 

introduced a registration scheme with a view to preventing money-lenders 

concealing their true identities and trading in multiple names.61 

 

The 1927 Act was significant in replacing this system of registration system with a 

licensing system. For the first time, the state was given the power to exclude from 

the money-lending market those who were not fit and proper persons to engage in 

                                                           
57 Steven Shavell, ‘Liability for Harm Versus Regulation for Safety’ (1984) 13 
The Journal of Legal Studies 357. 
58 On licensing generally, see Ogus (n 46) ch 10. 
59 Peter Cartwright, Consumer Protection and Criminal Law: Law, Theory and 
Policy in the UK (Cambridge University Press 2001) 43. 
60 Ss 4, 5 and 6. Entering into pawnbroking transactions at a rate of more than 5 
per cent per annum without a licence was an offence.  
61 Money-Lenders Act 1900, s 2.  
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such a business. Obtaining a licence was a two-stage process, which involved 

first obtaining a certificate from the local court and then an excise licence. A 

certificate could be refused if it was established that the applicant was not a fit and 

proper person.62 The commission of certain offences could result in 

disqualification from obtaining, or revocation or forfeiture of, a certificate.63 

Entering into transactions subsequently found to be ‘harsh and unconscionable’ 

could also have licensing consequences.64 The introduction of a licensing regime 

was undoubtedly a step in the right direction. However, as the Act did not spell 

out what constituted being a ‘fit and proper person’, it is questionable whether it 

was effective in screening out ‘rogue’ money-lenders in practice.  

In contrast, the licensing regime introduced by the Consumer Credit Act 1974 

was operated by a dedicated regulator, the Director General of Fair Trading. 

The Director General was instructed, when determining the question of fitness 

to hold a licence, to have regard to any circumstances appearing to him to be 

relevant and, in particular, any evidence that the applicant, or any of the 

applicant’s employees, agents or associates had committed any offence 

involving fraud, dishonesty of violence; contravened any provisions of the Act or 

any other enactment regulating the provision of credit to individuals or other 

transactions with individuals, engaged in any discriminatory practices or any 

practices appearing to the Director to be deceitful or oppressive, or otherwise 

unfair or improper (whether unlawful or not).65 The breadth of these 

considerations is striking. The Director General could revoke or suspend the 

licence at any time if he was of the opinion that the licensee had ceased to be a 

fit person to engage in the licensed activities.66 Exclusion from the market was, 

of course, the ultimate sanction and the use of warnings and threats of 

revocation would often be sufficient to secure improved standards of conduct. 

 

2. CHARTING THE ‘REGULATORINESS’ OF THE LAW OVER THE PERIOD 

 

                                                           
62 S 2(6)(b). 
63 S 3(1)(a). 
64 S 10(2).  
65 S 23(2).  
66 S 32(1).  
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(a)  The First Period: 1700–1854 

During the first period, the law was highly regulatory. Although all forms of 

intervention in the substance of contracts are regulatory, those that intervene in 

core price terms are the most intensely regulatory of all. Underpinning the usury 

laws was the Christian notion of the sin of lack of charity which found concrete 

expression in the idea of taking advantage of one’s neighbour. The goal was the 

inculcation of morally ‘right’ behaviour. In form, the usury laws were a prime 

example of command and control regulation: direct interventions in the 

substance of the contract backed up by threat of both criminal sanctions and the 

private law sanction of voidness. Enforcement was carried out by the public at 

large via the qui tam action.  

 

This regulatory rationale underpinning the usury laws was carried across 

(whether consciously or not) into the equitable jurisdiction in fraud out of which 

the unconscionable bargain doctrine developed. In reality, however, the doctrine 

may have developed as a result of the common law’s doctrinal 

underdevelopment in dealing with defects of consent. Nonetheless, whether the 

doctrine was truly concerned with the defendant’s supposed moral turpitude 

(which was readily inferred from his knowledge of the plaintiff’s circumstances 

and the terms of the transaction) or the uncovering of defects in the plaintiff’s 

apparently freely manifested consent, the defendant-sided moral turpitude 

rationale was the one repeatedly asserted in the case law. Furthermore, the 

distinctly regulatory rationale of protecting ‘families of rank’ was evident in the 

group of cases involving expectant heirs and reversioners.  

 

In 1784, small pawnbroking transactions not exceeding £10 were taken outside 

of the scope of the usury laws and higher statutory maxima imposed in place of 

the 5 per cent interest rate ceiling. There then followed a series of Acts 

regulating the business of pawnbroking where more than the 5 per cent legal 

rate of interest was charged in such transactions. The idea was that as these 

small loans by way of pawn were made to the poorest and most ignorant of 

borrowers, some additional protections were required to make up for the 

charging of higher rates of interest. These culminated in an Act of 1800. This 

was a highly prescriptive piece of legislation, described by contemporaries as  

petty, prolix and full of criminal penalties and pitfalls, in other words command 
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and control regulation at its very worst. The legislation was publicly enforced by 

a willing and often unscrupulous body of common informers via the qui tam 

action.  

 

(b)  The Second Period: 1854–1882 

The second period can be described as deregulatory. With the rise of the 

science of political economy and liberal utilitarian thinking, the usury laws were 

finally repealed in 1854. The repeal had proceeded on the assumption that a 

free market in credit would result in lower rather than higher interest rates and 

no additional safeguards were put in place. The only line of defence for the 

borrower was the equitable jurisdiction to grant relief from unconscionable 

bargains, although pawnbroking transactions not exceeding £10 remained 

subject to regulation. Even here, though, there was an element of deregulation. 

The Pawnbrokers Act 1872 retained mandatory interest rate ceilings only in 

respect of the smallest pawnbroking transactions of less than £2, with a view to 

protecting the very poorest and most ignorant in society considered incapable of 

protecting their own interests. Although the Act provided a set of default rules 

(including a maximum rate of charge) for pawnbroking transactions between £2 

and £10, these could be contracted out of by means of a ‘special contract’.  

 

(c) The Third Period: 1882–1960s 

The third period is the most intense in terms of legislative activity. Parliament’s 

attention was first drawn to the plight of the ‘ordinary’ borrower in the context of 

money-lending by way of bills of sale. The Bills of Sale Act (1878) Amendment 

Act 1882 was a highly interventionist piece of legislation whose object was the 

distributive one of protecting the poor, ignorant and financially necessitous. It 

prohibited altogether the granting of security bills of sale in consideration of any 

sum below £30 and restricted the situations in which the goods subject to a 

security bill of sale could be seized. The introduction of a prescribed statutory 

form of security bills of sale was aimed at furthering ‘typically very ignorant’ 

borrowers’ comprehension of such transactions. Again, these regulatory goals 

were implemented through direct command and control style mechanisms.  

 

The most important aspect of the Money-Lenders Act 1900 was the statutory 

extension of the unconscionable bargain doctrine. The intention was to expand 
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the circumstances in which courts could re-open money-lending transactions 

with ‘ordinary’ borrowers. It was soon established that transactions could be re-

opened on the grounds of excessive interest alone. Whether such cases were 

conceived of as instances of intervention on the grounds of substantive 

unfairness or whether the excessive interest simply functioned as evidence of a 

procedural defect was not spelled out. Despite attempts by some judges to 

interpret the provision as concerned solely with the reality of the plaintiff’s 

consent (and hence having a private law rationale) and although mediated 

through the private law litigation process, it was clear that the provision had 

wider regulatory goals. 

 

The Money-Lenders Act 1927 was significant in introducing a system of positive 

licensing, an intrusive command and control style regulatory mechanism, 

designed to prevent the occurrence of socially undesirable outcomes or harms. 

It also interfered directly in the substance of money-lending transactions by 

prohibiting the charging of compound interest and default interest in excess of 

the contractual rate. The parliamentary debates preceding the Act suggest an 

increasing awareness that it was not only the ‘poor and ignorant’ who suffered 

from informational and cognitive deficits in their dealings with money-lenders. 

This suggests that the rationale of the Act’s information disclosure requirements 

and controls on advertising may have been the private law one of maintaining 

the equality of individuals as self-determining agents rather than the regulatory 

distributive one of protecting the poor and ignorant. That said, in form these 

were direct command and control regulatory mechanisms, backed up by both 

criminal sanctions and the private law sanction of unenforceability.  

 

The protection of the poor and vulnerable was certainly at the heart of the Hire-

Purchase Act 1938, which was enacted in the wake of the depression in 

response to concerns raised by social workers about the effects of the hire-

purchase system on the poor. It contained a number of direct regulatory 

interventions in the substance of agreements: a (predominantly) mandatory set 

of implied terms analogous to those in the Sales of goods Act 1893; a provision 

rendering void clauses purporting to relieve finance companies for the acts of 

dealers; a non-excludable right to terminate the agreement once half of the total 

hire-purchase price had been paid; restrictions on minimum repayment clauses 
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and clauses permitting the owner to repossess the goods. But the information 

disclosure requirements of both the 1938 Act and the Hire-Purchase Act 1964, 

the control of advertisements introduced by the Advertisements (Hire-Purchase) 

Act 1957, and the statutory cooling off period introduced by the Hire-Purchase 

Act 1964, all appeared to have been focussed more on the private law rationale 

of the maintaining of autonomy per se.  

 

Overall, then, this was a period of intense legislative intervention in which the 

rationale was predominantly regulatory. However, in contrast to the first period, 

the policy objective was no longer the inculcation of morally ‘right’ behaviour but 

the distributive goal of protecting the ‘poor and ignorant’ or vulnerable. While 

still predominantly regulatory, the period was less intrusively regulatory than the 

first period. In form, these mechanisms were primarily examples of a direct 

command and control style regulatory strategy. That said, although there were 

some direct interventions in the substance of contracts, these were largely 

restricted to more peripheral matters than core price terms. The growing 

recognition, from 1927 onwards,  that it was not only the poor and ignorant who 

suffered from informational and cognitive deficits may suggest that the 

increasing emphasis on information disclosure and controls on advertising was 

based more on a private law rationale of  promoting autonomy per se rather 

than a regulatory distributive rationale.  

 

(d) The Era of the Consumer Credit Act 1974  

The Consumer Credit Act 1974 recycled many of the mechanisms deployed by 

the earlier legislation. The description of the Act as non-interventionist is largely 

correct. Although the Act did contain a few direct interferences with the 

substance of agreements, these related to more peripheral matters. A return to 

direct price regulation was rejected and even the statutory presumption of the 

Money-Lenders Act 1927 that an interest rate in excess of 48 per cent rendered 

the transaction harsh and unconscionable was abandoned. In line with the view 

taken by the Crowther Committee of consumers as adults capable of managing 

their own affairs, the formulation of the extortionate credit bargain provisions 

(which clearly had their roots in the reopening provision of the Money-Lenders 

Act 1900) was rather more procedural than substantive in focus and proved 

quite debtor-unfriendly when subsequently applied by the courts. The central 
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concern of the Act was to empower consumers to drive efficient and competitive 

markets by enabling them to make rational, wealth-maximising decisions. This 

was to be achieved through the extensive information disclosure requirements 

and control of advertisements. In certain limited circumstances, consumers 

were given a right of cancellation. Again, in form, these mechanisms were 

consistent with a command and control regulatory strategy. The Act provided for 

the more effective regulation of the consumer credit industry by the 

establishment of a dedicated regulator of consumer credit and a licensing 

regime in which even lawful conduct was a potential ground for refusal or 

revocation of a licence. But, while the Act was undoubtedly highly regulatory in 

rationale, the policy objective had again changed. The emphasis was now on 

empowering rather than protecting the newly recognised construct of the 

consumer; the goal was now an efficient, competitive consumer credit market 

rather than social justice or the inculcation of morally ‘right’ behaviour.  
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