
Abstract: Charitable status in England and Wales depends, in part, on an institution’s purposes being ‘for the public benefit’ and this article focuses on the statutory subsection, introduced in 2006, which states that ‘it is not to be presumed that a purpose of a particular description is for the public benefit’.  After examining the impact that the provision has had in practice, it analyses the claim that this provision altered the law by abolishing a presumption of public benefit that had applied previously in respect of poverty, education and religion, and further examines the alleged consequences, namely that charities must prove that they provide public benefit and that case law may no longer be reliable.  It concludes that no such presumption existed previously, that the law has not changed and that the alleged consequences are flawed.

 Charity and the myth of the presumptions
Mary Synge[footnoteRef:1] [1:  Associate Professor in Law, University of Exeter.] 



‘…”charity” means an institution which is established for purposes which are listed in section 3(1) and which are for the public benefit’[footnoteRef:2] [2:  A paraphrase of ss 1, 2 Charities Act 2011 (previously ss 1,2 Charities Act 2006).] 


The new statutory definition of ‘charity’ in England and Wales, introduced in 2006, was intended to replace a confusing and outdated body of case law with a modern and clear legislative alternative,[footnoteRef:3] but it has been found wanting.  Whilst the prescribed list of potentially charitable purposes has merit, the requirement that the institution’s purposes should be for the public benefit has proved to be problematic.  In part, this is because the meaning of ‘public benefit’ is located in the very same case law that was said to be in need of reform.  Perhaps the greater cause, however, is the short statutory provision that no particular (charitable) purpose shall be presumed to be for the public benefit.  For some, this marked a radical departure from the old law, a conclusion built on the premises that a presumption of public benefit had existed previously and was now being removed.  As for the consequences of the law changing in this way, one can detect two further arguments: first, that because a presumption was being removed, henceforward all charities would need to produce evidence of the benefit they deliver;[footnoteRef:4] and secondly, that because a presumption had existed previously, case law dating from before its removal was no longer reliable and might be disregarded.  The working out of those consequences has left the legal test of charitable status in an unsatisfactory, and considerably worse, state of legal and practical confusion. [3:  Private Action, Public Benefit: A Review of Charities and the Wider Not-For-Profit Sector, Cabinet Office, September 2002 (Strategy Unit Report), part 4.]  [4:  It was acknowledged that no evidence would be required where the benefit was ‘obvious’ (but the practice highlighted how rare this might be (see below)).] 

This article will examine the statutory provision and the effect that it has had in practice, both procedurally and substantively.  It will suggest that no presumption of public benefit existed previously and, therefore, that the underlying premises are inaccurate, the conclusion unsound and the consequences which are said to flow from it flawed, as a matter of both law and logic.  The significance lies not just in the niceties of legal argument and a desire for clarity and predictability, but in the consequences for individual charities and for trust and confidence in the sector as a whole, and in its regulator.  A lack of clarity in the law, or in the way it is to be implemented, leads to unpredictability and causes unnecessary cost and delay.  In this context, there is also a risk of charitable status being wrongly lost or denied, which has profound consequences for all involved.[footnoteRef:5]   [5:  Parliament was warned about the lack of clarity in the law governing the exact consequences of charitable status being lost, but no provision was made in the legislation: see, eg, HL Deb, 3 February 2005, vol 669, GC10. There are likely to be questions over an institution’s assets, its tax treatment, trustees’ liabilities and even the institution’s continued existence.] 

The content of this article may also be of interest to other common law jurisdictions, where a ‘presumption of public benefit’ has formed part of a shared language in defining charity.  Recent statutory reforms elsewhere have varied considerably, however, either defining charity without reference to a presumption of public benefit,[footnoteRef:6] or expressly including one[footnoteRef:7] or expressly excluding one.[footnoteRef:8]  The role of a presumption in defining charity has also been under consideration in Canada[footnoteRef:9] and Hong Kong.[footnoteRef:10]  The examination here may encourage caution in looking to England and Wales for guidance.   [6:  eg New Zealand (Charities Act 2005, s 5(2)(a)) and Barbados (1985 Charities Cap 243).]  [7:  In Ireland, in respect of religion (Charities Act 2009, s 3(4)) and Australia, in respect of religion and several other purposes, beyond the three principal heads (Charities Act 2013, s 7).  ]  [8:  eg Scotland (Charities and Trustee Investment (Scotland) Act 2005 s 8(1)) and Northern Ireland (Charities Act (Northern Ireland) Act 2008, as amended, s 3(2)).]  [9:  See, eg, K Chan, ‘The UK’s Raging Public Benefit Debate and its Relevance in Canada’, 2011, available at http://www.cba.org/cba/cle/PDF/CHAR11_Chan_Paper.pdf. ]  [10:  Charities (Hong Kong Law Reform Commission Report (6 December 2013) available at www.hkreform.gov.hk, paras 2.204-2.219.] 


Before 2006: Charity and a presumption of public benefit 
Space does not allow a full account of what constitutes charity,[footnoteRef:11] but it should be noted that the law applied a ‘technical’ meaning,[footnoteRef:12] rather than any popular conception of charity that might, for example, depend upon extending help to the poor.[footnoteRef:13]  Broadly speaking, a charity was an institution established for purposes[footnoteRef:14] which are recognised as charitable in law and which are directed at the public or a sufficient section of the public, often expressed by saying that the purposes must be ‘for the public benefit’.[footnoteRef:15]  Typically, the question was not so much whether purposes were beneficial, or sufficiently beneficial, as whether they were beneficial in a way the law regards as charitable,[footnoteRef:16] meaning that the purposes needed to fall within accepted categories drawn from, or within the ‘spirit and intendment’ of, the Preamble to the Statute of Elizabeth 1601.[footnoteRef:17]  These were more conveniently grouped into four ‘heads’ of charity in 1891:[footnoteRef:18] namely (i) the relief of poverty, (ii) the advancement of education, (iii) the advancement of religion and (iv) other purposes beneficial to the community.  By a process of analogy, the range of charitable purposes increased significantly over time, an ‘overriding test’ of public benefit being applied to each new purpose ‘one by one’.[footnoteRef:19]  Purposes which fell within those categories were then easily accepted as charitable,[footnoteRef:20] provided no disqualifying factors were present.  Thus charitable status would be denied, for example, if the purposes were not sufficiently public or were intended to make a private gain.[footnoteRef:21]  It would also be denied if any of the (non-incidental) purposes were illegal, immoral or contrary to public policy,[footnoteRef:22] or political.[footnoteRef:23]    Exceptionally, charitable status would be denied where, on balance, the purposes were shown to be more detrimental than beneficial, as where the (assumed) elevation of human morality to be gained from anti-vivisection was significantly outweighed by the ‘positive and calamitous detriment of appalling magnitude’ in denying mankind the benefits of scientific research.[footnoteRef:24]  [11:  See, eg, H Picarda, The Law and Practice relating to Charities, 4th edn, Bloomsbury Professional, Haywards Heath, 2010, and First Supplement, Bloomsbury Professional, Haywards Heath, 2014.]  [12:  Morice v Bishop of Durham (1805) 10 Ves Jr 522 at 538; 32 ER 947 at 953 (Lord Eldon); The Commissioners for the Special Purposes of the Income Tax v Pemsel [1891] AC 531 at 580 (Lord Macnaghten).]  [13:  See, eg, Pemsel, above n 12, at 552 and 575 (Lords Halsbury and Herschell, dissenting); Verge v Somerville [1924] AC 496 at 502.]  [14:  The test of charitable status was emphatically based on purposes and not activities (which might change from time to time): eg Re Hummeltenberg [1923] 1 Ch 237 at 242; City of Glasgow Police Athletic Association [1953] AC 380 at 400. Regard could be had to activities only in limited circumstances: eg, Goodman v Saltash (1881-82) LR 7 App Cas 633; Re Resch [1969] 1 AC 514; Ulrich v Treasury Solicitor [2005] EWHC 67, [2006] 1 WLR 33 at [34].]  [15:  Williams Trustees v IRC [1947] AC 447; the phrase used in the statutory reforms in England and Wales (Charities Act 2011, s 2), Northern Ireland (above n 8, s 2) and Australia (above, n 7, s 5). ]  [16:  A point emphasised by the Supreme Court of Canada in Vancouver Society of Immigrant and Visible Minority Women v MNR [1999] 1 SCR 10; J Hackney, ‘Charities and public benefit’ (2008) 124 LQR 347 at 348; and see text to nn 156-169 below.]  [17:  The Statute of Charitable Uses 1601 (43 Eliz 1 c4)]  [18:  Pemsel, above 12, at 583 (Lord Macnaghten).]  [19:  National Anti-Vivisection Society v IRC [1948] AC 31 at 65 (Lord Simonds); public benefit being an intrinsic element in all heads: Hummeltenberg, above n 14, at 240; n 190 below.]  [20:  Anti-Vivisection, above n 19, at 65, where Lord Simonds appears to go beyond the first three heads in describing the ‘familiar categories of charity’.]  [21:  See, eg, Gilmour v Coats [1949] AC 426; Glasgow Police, above n 14. ]  [22:  Anti-Vivisection, above n 19, at 65; Thornton v Howe (1862) 31 Beav 14.]  [23:  McGovern v AG [1982] Ch 321.]  [24:  Anti-Vivisection, above n 19, at 49 (Lord Wright) and resulting in the object being ‘gravely injurious’ to the public (at 61 (Lord Simonds)).] 

In describing or debating matters of charitable status, it was commonplace for commentators and text book authors to describe a ‘presumption of public benefit’ in respect of the first three heads, namely relief of poverty, advancement of education and advancement of religion,[footnoteRef:25] although it is arguable that other recognised heads might have been described in similar terms.[footnoteRef:26]  It seems little attention has been paid, however, to whether this language reflected a considered belief that a legal presumption existed or simply described the readiness with which the law has treated those purposes as charitable.   [25:  See, eg M Harding, ‘Trusts for Religious Purposes and the Question of Public Benefit’ (2008) 71 MLR 159; J Warburton, ‘Charities and Public Benefit – from Confusion to Light?’ (2008) 10 Charity Law & Practice Review 2; cf Hackney, above n 16.]  [26:  eg, the promotion of animal welfare, which appeared to rest on an assumption that mankind is improved by showing kindness to animals: Anti-Vivisection, above n 19, at 76; IRC v Baddeley [1955] AC 572 at 590; and see n 20 above; cf S Gardner, who describes a ‘presumption of benefit’ (not public benefit) in respect of all heads: An Introduction to the Law of Trusts, 3rd edn, Oxford, 2011 (but not in the 2nd edition) p 115.] 

In a way, this is not surprising.  It seems that it is only in arguing that such a presumption has been abolished, with attendant consequences, that the question of whether or not one ever existed becomes so critical.  

2006: The no-presumption provision
Certainly the question seems not to have been asked in England and Wales until the Charities Act 2006 (2006 Act) made its way through Parliament and attention became focused on what might have appeared a rather unassuming sub-clause in the Bill.  This provided that, in determining whether any purpose was for the public benefit, ‘it is not to be presumed that a purpose of a particular description is for the public benefit’,[footnoteRef:27] hereinafter referred to as the ‘no-presumption provision’.  The definition of ‘public benefit’ was clearly critical, but the term was defined only by stipulating that it would have the meaning given to it in (existing) case law,[footnoteRef:28] thereby presenting an obvious and not inconsiderable difficulty.[footnoteRef:29]  There had been attempts to define the term more explicitly, or at least to require that certain factors should be taken into account in applying it, including the effect of charities charging fees (as Scotland had done),[footnoteRef:30] but these attempts had been unsuccessful.[footnoteRef:31]  It is worth noting that the only changes that were made to the common law definition of charity had the effect of expanding the scope of charity rather than restricting it,[footnoteRef:32] so if the 2006 Act was to result in that scope being curtailed or the achievement of charitable status made more difficult, this could only be attributed to the no-presumption provision.[footnoteRef:33] [27:  Section 3(2) 2006 Act, now s 4(2) Charities Act 2011.]  [28:  Now s 4(3) Charities Act 2011.  It is not suggested that legal developments post-2006 are excluded from the effects of this provision.  ]  [29:  Case law is abundant and not always straightforward: see eg Williams, above n 15, at 455; Anti-Vivisection, above n 19, at 52; Gilmour, above n 21, at 443.]  [30:  Above, n 8, s 8(2)(b); also in Ireland, above n 7, s 3(7)(b).]  [31:  An amendment which would make it necessary to ‘consider the effect on public benefit of the charging policy of any charity’, for example, was rejected by 139 votes to 60 (HL Deb 12 October 2005, vol 674, cols 310–320). ]  [32:  By adding the promotion of amateur sport, for example (Charities Act 2011, s 3(1)(g)), or by ‘defining’ religion to include religions which involve belief in more than one god or no god (s 3(2)(a)).]  [33:  It was noted that some charities were likely to lose charitable status as a result of the public benefit requirement: Report of the Joint Committee on the Draft Charities Bill, TSO, 30 September 2004. A duty to update the public register or to apply the law in modern times does not adequately explain or justify the impact described here (see below).] 

Indeed, the Charity Commission (Commission) acknowledged that ‘[a]part from this removal of the presumption, the law on public benefit is unaltered by this [2006] Act’.[footnoteRef:34]  What, then, is the nature and effect of the change of law that was being claimed?  On the face of it, the no-presumption provision does not purport to make any change to substantive law but simply directs that no presumption shall apply, a matter of procedure or evidence that alters the law only if a presumption existed previously.  The belief that a presumption had applied to the first three heads of charity was indeed widespread, the Explanatory Notes to the 2006 Act, for example, stating as much without question.[footnoteRef:35]  On this basis, undoubtedly the no-presumption provision would change the law: at least in so far as no presumption could now be applied in determining satisfaction of the public benefit requirement, although the requirement itself apparently remained the same as a matter of law.  There was a suggestion, however, that the provision would change the law with more far-reaching effect.  Lord Hodgson, for example, hinted at a new interpretation of public benefit: ‘we have made the Charity Commission responsible for the public benefit definition … we should adopt a hands-off policy and pass it over … uncomplicated as possible’.[footnoteRef:36]  A perception of the provision’s power to effect radical reform was perhaps most vividly depicted by Baroness Scotland:  [34:  Analysis of the law underpinning Charities and Public Benefit, Commission, December 2008, Introduction, para 3.]  [35:  Explanatory Notes: Bill 83-EN, 11 November 2005, Home Office, para 25.]  [36:  HL Deb 28 June 2005, vol 673, col 168 (Lord Hodgson); probably referring to the Commission’s obligation to publish guidance to promote awareness and understanding of the public benefit requirement (2006 Act, s 4), but the public benefit requirement was a matter of law already defined by the Act (and underlying case law).] 

‘A few charities may have cloaked themselves in the presumption in order to get a charitable status to which they would not otherwise have been entitled.  It is clear that that cloak has been removed…Removal of the presumption will mean that any charities which might up to now have hidden behind it will not be able to do so.’[footnoteRef:37]  [37:  HL Deb, 9 Feb 2005 vol 669 GC 117 (Baroness Scotland).] 

This may have revealed a lack of understanding of how the courts had determined charitable status, or possibly underestimated judicial competence in doing so, but the thinking was clear: institutions with the objects of relieving poverty or advancing education or religion had not been required to prove that those objects were for the public benefit and (in some cases) had been awarded that status when, in fact, their purposes were not for the public benefit.  This was to suggest, in effect, that the presumption, which was widely acknowledged to be rebuttable,[footnoteRef:38] had not been rebutted when it should have been or even that it had been treated as irrebuttable.  The no-presumption provision, therefore, would abolish the offending presumption and bring about a radical change in legal outcomes.  Henceforth all charities (regardless of their particular purposes) would take their positions on a ‘level playing field’[footnoteRef:39] and would have to demonstrate their public benefit to the satisfaction of the Commission or the court, as the case may be.[footnoteRef:40]  On the basis that the alleged presumption had formed part of the law prior to 2006, it followed that its abolition would also loosen the grip of the body of case law that was said to have rendered the legal context ‘outdated’ and modernisation essential.[footnoteRef:41]  [38:  See, eg, Explanatory Notes, above n 35, para 25.]  [39:  Picarda, above n 11, at p 38; the Explanatory Notes, above, n 35, spoke of putting all charities ‘on the same footing’ (para 26).]  [40:  The Commission’s functions include determining charitable status (s 15(1) Charities Act 2011), but questions of charitable status arise in other circumstances, such as in summonses for directions and tax and inheritance disputes.]  [41:  Strategy Unit Report, above n 3, foreword (Tony Blair); cf 4.24 (‘It is not the aim of this reform to do away with existing case law’).] 

But whilst a belief that the no-presumption provision would change the law was abundantly evident during the course of the Bill’s passage, it was not universal.  There were also suggestions that the no-presumption provision would have little effect, or even no effect at all.  The Strategy Unit, established under Tony Blair’s Government to advise on a modern legal framework for the charity sector, had expressed its view that the presumption of public benefit was ‘of limited practical significance’.[footnoteRef:42]  More explicitly, Hubert Picarda explained that the law regarded the advancement of education through schools, colleges and universities as self-evidently for the public benefit and pointed out that ‘[m]ere reversal of the “presumption” of public benefit cannot change the declared law on this point’.[footnoteRef:43]  Perhaps causing greater consternation, was the Commission’s early suggestion that the ‘removal of the presumption’ would make little difference in practice,[footnoteRef:44] a position which was seen as threatening to leave the draft Bill in ‘the ludicrous position of promising to bite on the public benefit bullet without having any teeth to do so’.[footnoteRef:45]  It also stood in marked contrast to the view expressed on behalf of the Home Office, that the no-presumption provision was essential for the Bill to have any impact.[footnoteRef:46]  The Joint Committee found this disagreement ‘deeply unsatisfactory’ and ‘nothing short of farcical’,[footnoteRef:47] but, as it finished taking evidence, a Concordat was issued by the Home Office and the Commission which gave every indication that the Commission had been persuaded to alter its position:[footnoteRef:48] the Concordat affirmed the view that the no-presumption provision would change the law and that it would provide the basis for further legal development.  There was clearly little appetite for examining either its legal basis or the consequences of its enactment more closely. [42:  Strategy Unit Report, above n 3, at 4.6 (perhaps revealing less concern on its part with the continued charitable status of religions and also a belief that case law already required independent schools to widen access to the poor (see below)).]  [43:  H Picarda: Memorandum to Joint Committee (DCH 297, 2004) para 9; see also HL Deb, above n 37, col 113 (Lord Phillips); P Luxton, Written Evidence to the Joint Committee (DCH 270, 2004) paras 4–8.]  [44:  Memorandum from the Charity Commission (DCH 13, 2004), para 19. ]  [45:  Joint Committee Report, above n 33, para 76.]  [46:  Joint Committee on the Draft Charities Bill, Minutes of Evidence, Q1071 (Ms Mactaggart MP).]  [47:  Joint Committee Report, above, n 33, para 76.]  [48:  The Concordat is set out in the Joint Committee Report, above n 33, para 78.] 


After 2006: The practical impact of the no-presumption provision
Evidently emboldened by the Concordat, Parliament proceeded to pass the 2006 Act with the no-presumption provision intact and the Commission referred repeatedly to the statute as having removed a presumption of public benefit that the law had previously recognised.  The events of the next few years demonstrated just how significant the no-presumption provision was to be in practice, and how critical it is that the rationale used to justify that impact is coherent and accurate.
(i) Poverty
The no-presumption provision has had greatest impact in respect of independent schools and religious institutions but, for the sake of completeness, one should say something about the relief of poverty, the first of the three types of purpose said to have been presumed to be for the public benefit.  
	Prior to 2006, case law had consistently recognised the charitable status of the purposes of relieving poverty, even where the possible beneficiaries were defined by reference to a common attribute (such as common descent or employment), commonly referred to as a ‘personal nexus’ and something which would disqualify an institution with any other purposes from being charitable.[footnoteRef:49]  The reasoning for this was not entirely clear, however: were these cases simply anomalous and, for some reason, exempt from the requirement for purposes to be for the public benefit, or was that requirement satisfied because of the inherent wider benefit to the public at large?  On the basis of doubts expressed by the Commission, the Attorney General submitted a Reference in order to seek judicial clarification,[footnoteRef:50] and this was heard by the Upper Tribunal (Tax and Chancery) (the Tribunal).[footnoteRef:51]   [49:  Re Compton [1945] Ch 123; Oppenheim v Tobacco Securities Trust Co Ltd [1951] AC 297; or membership: Re Hobourn Aero Components Limited’s Air Raid Distress Fund [1946] Ch 194.]  [50:  Under powers now contained in s 326 Charities Act 2011.]  [51:  AG v Charity Commission [2012] UKUT 420 (TCC), [2012] WTLR 977 (heard six months after the Education Reference (below)).] 

Although describing itself as ‘neutral’, and its submissions as merely for the purposes of ‘assisting the Tribunal’,[footnoteRef:52] the Commission presented an argument that because these cases were exempt from the personal nexus test and because some judges had suggested that they were therefore exempt from a requirement of public benefit, the public benefit requirement set out in the 2006 Act meant that this reasoning was ‘no longer acceptable’ and so institutions directed at relieving the poverty of an otherwise private class were no longer charitable.[footnoteRef:53]  The Attorney General‘s view was that the public benefit requirement was applicable but was satisfied, either by a narrower class than in other cases or by the indirect benefit to the public.  The Tribunal reached the same conclusion but by a different route, explaining that trusts for the relief of poverty had not been required to satisfy the second ‘sense’ of public benefit at all,[footnoteRef:54] but only the first sense, namely that the purposes had to be beneficial to the community.[footnoteRef:55] [52:  At [24], causing the Tribunal to comment that ‘[one] might wonder, therefore, why the Reference was felt to have been necessary’ (at [21]).]  [53:  At [24]. The Commission estimated that around 1,500 benevolent institutions were affected by the Reference (at [17]).]  [54:  ie there was no need to show that those who were to benefit were sufficiently numerous and identified in such a manner as to constitute a ‘section of the public’ (at [33]).]  [55:  AG, above n 51, at [64]; see also [32]. The Attorney General’s reasoning is preferred.] 

The continued charitable status of such institutions was thus assured.  What is interesting for our purposes, however, is that the Commission’s argument was not based on a presumption of public benefit having been removed, even though this offered a convenient means of justifying a change of approach in the case of education and religion and might have done so here.[footnoteRef:56]  Even more significant is the fact that the Tribunal endorsed wholeheartedly the Attorney General’s view that the charitable status of trusts for the relief of poverty had never rested on a presumption and so the 2006 Act had changed nothing.[footnoteRef:57]    [56:  cf The Prevention or Relief of Poverty for the Public Benefit, Commission, December 2008, and Analysis, above n 34.]  [57:  The courts were said to have formed their views on the public benefit requirement ‘on the evidence before [them]…not by way of assumption, but by way of decision’, although unhelpfully referring to the no-presumption provision as ‘the abolition of the presumption of public benefit’ (at [39]).] 

(ii) Fee-charging independent schools
Fee-charging independent schools were at the top of the reformers’ agenda in 2006 and here the impact of the no-presumption provision was more significant, whilst arguably more subtle than in the case of religion.
In the wake of the 2006 Act, and no doubt emboldened by the Concordat, the Commission set about examining, or essentially re-assessing, the charitable status of existing registered charities, including five independent schools.[footnoteRef:58]  This reflected the Strategy Unit’s recommendation that the new Commission should be required to carry out a ‘systematic programme’ of checking that all independent schools were widening access sufficiently and not merely on registration.[footnoteRef:59]  Whereas Scotland had included such an obligation in its charity reform,[footnoteRef:60] however, none was incorporated in the 2006 Act.  South of the border, the Commission had a duty to promote awareness and understanding of the public benefit requirement and to maintain an accurate register,[footnoteRef:61] but it was the no-presumption provision that was to justify the intensive scrutiny and detailed reassessment of charitable status that ensued.[footnoteRef:62]  [58:  The Commission’s findings were published in 12 individual reports and, more generally, in Emerging findings for charity trustees from the Charity Commission's public benefit assessment work: 2008-09, Commission, July 2009. ]  [59:  Strategy Unit Report, above n 3, at 4.18.  The five schools were merely a starting point.]  [60:  Scottish Act, above n 8, s 3(6).]  [61:  Charities Act 2011 (ss 14, 15(4)), either of which might justify applying law more effectively but not a change of law.]  [62:  For a detailed study of the law of charitable status in relation to fee-charging charities, before and after the Charities Act 2006, see M Synge, Making Sense of Charity Law? The ‘New’ Public Benefit Requirement, Hart Publishing, Oxford, 2015.] 

This process of implementing the public benefit requirement represented a significant change of direction from the courts’ approach, where the purposes of advancing education (particularly in a school context) had been readily accepted as charitable, even where fees were charged.[footnoteRef:63]  Now, the Commission assessed a school’s satisfaction of the public benefit requirement by carrying out a lengthy, inconsistent and highly resource-intensive investigation, which considered the opportunities provided to people outside the schools, in terms of activities and financial assistance, and asked to what extent opportunities to benefit were offered to those unable to afford the schools’ fees, including people in poverty.[footnoteRef:64]  Such an approach had been hinted at by the Concordat,[footnoteRef:65] and also reflected the view that had been outlined by the Commission in 2001, namely that fee-charging charities should be required to demonstrate their entitlement to charitable status, and the tax privileges that accompany it,[footnoteRef:66] by widening access and offering financial assistance to those unable to afford the fees charged.[footnoteRef:67]   That view had also been endorsed by the Strategy Unit, which applauded as ‘basically sound’ the principles that charges should be ‘reasonable’ and services ‘in principle … open to all potential beneficiaries’.[footnoteRef:68]   [63:  See, eg, IRC v McMullen [1981] AC 1; and see text to nn 72-80 below.]  [64:  In doing so, the Commission often ignored, or left to chance, whether or not opportunities were actually extended to the poor, or assumed that they were on the basis that the parents of children at state schools could not afford an independent education (see Synge, above n 62, ch 5).]  [65:  Above, n 48 (which explained that the Commission would assess all fee-charging charities in light of various criteria, including current social and economic conditions).  ]  [66:  Charitable status brings with it automatic tax privileges, including exemption from income and corporation tax, capital gains tax and 80% or more relief from business rates.  For a fuller account of the tax treatment of charities, see Picarda, above n 11, chs 55-57.]  [67:  The Public Character of Charity, Commission, 2001.]  [68:  Strategy Unit Report, above n 3, at 4.7.] 

More importantly, the Strategy Unit accepted, without question, the Commission’s interpretation that high-fee charging independent schools were already required by law to make ‘significant provision for those who cannot pay full fees’.[footnoteRef:69]  If this had been the case, any failure to provide adequate opportunities would have rebutted any rebuttable presumption of public benefit and it would have been only a more rigorous and effective implementation of existing law by the Commission that was needed.[footnoteRef:70]  On this basis, the no-presumption provision would effectively provide an evidential shift, requiring the charity to prove adequate provision, rather than, it seems, proof of inadequate provision being required to rebut a presumption.  Of paramount importance, however, is the fact that case law contained no such obligation and no such criterion of charitable status.  Nor was any provision incorporated in the 2006 Act, in contrast to the legislative reforms in Scotland and Ireland.[footnoteRef:71]  On the contrary, the courts had rejected arguments which sought to deny charitable status on the basis of schools introducing (and adapting the curriculum for) fee-paying boarders,[footnoteRef:72] or on the basis that the means of an educational establishment’s students needed to be taken into account,[footnoteRef:73] or that fee-charging schools should not be charitable unless they offered tuition for reduced or nil fees.[footnoteRef:74]  Except where they were profit-making or liable to be disqualified on other grounds,[footnoteRef:75] the charitable status of fee-charging schools had been firmly based on the express inclusion of ‘all schools of learning’ in the Preamble to the Statute of Elizabeth,[footnoteRef:76] a reference which the courts took to embrace a fee-charging school or one ‘for the sons of gentlemen’,[footnoteRef:77] as much as a non-fee charging school for the poor.  The benefits accruing to individual scholars were merely ‘incidental’, as the law considered the benefits of advancing education to be directed to the public at large.[footnoteRef:78] [69:  At 4.26. The systematic programme was to be conducted according to these principles and ‘case law concerning access’, although it was not clear to which cases (if any) reference was being made (at 4.29).]  [70:  See Strategy Unit Report, above n 3, at 4.18.]  [71:  Above, n 30.]  [72:  See, eg, AG v Earl of Clarendon (1810) 17 Ves Jr 491, 34 ER 190; AG v Earl of Stamford (1842) 1 Ph 737, 41 ER 812.]  [73:  R v Special Commissioners of Income Tax ex p University College of North Wales (1909) 78 LJKB 576 at 578
(‘there is no foundation for it in authority nor is there any foundation for it in reason’ (Lord Cozens-Hardy MR)).]  [74:  Abbey Malvern Wells Ltd v Ministry of Local Government and Planning [1951] Ch 728 at 737 (‘a startling proposition’ (Danckwerts J)).]  [75:  Gilmour, above n 21, at 450 (where Lord Simonds poses the unlikely scenario of a school being ‘cloistered’, so that the fruits of its teaching and learning are not shared).]  [76:  Above, n 17.]  [77:  AG v The Earl of Lonsdale (1827) 1 Sim 105, 57 ER 518.]  [78:  London Hospital Medical College v IRC [1976] 1 WLR 613 at 620 (Brightman J); P Atiyah, ‘Public Benefit in Charities’ (1958) 21 MLR 138 at 145.] 

It is not that the Commission distinguished such cases, or sought to disregard them on the basis that they had been decided in reliance upon a presumption which had since been removed.  On the contrary, it simply ignored them.[footnoteRef:79]  Even the unquestioning acceptance of Brighton College as a charity by the House of Lords, without any consideration of its provision for the poor and notwithstanding its high fees, appeared irrelevant.[footnoteRef:80]  The Commission’s legal interpretation was not based on education cases at all, but on its own ‘interpretation of’[footnoteRef:81] Re Resch,[footnoteRef:82] a Privy Council case (of persuasive authority only) which had attracted little attention since it was reported in 1969 and which held an Australian private hospital to be charitable (under the fourth head of charity), notwithstanding high fees and no obligation to provide services to the poor.[footnoteRef:83]  The Commission’s further reliance on selected judicial dicta was wholly inadequate,[footnoteRef:84] most especially by failing to distinguish between the poor being excluded either expressly or (as a result of fees being charged) incidentally, and essentially introduced an element of poverty which had been emphatically said not to exist in education,[footnoteRef:85] or indeed religion or under the fourth head.[footnoteRef:86]   [79:  Save by their cursory mention in Analysis, above n 34, footnote 125.]  [80:  Brighton College v Marriott [1926] AC 192. ]  [81:  Analysis, above n 34, 3.65.]  [82:  Resch, above n 14.]  [83:  There was evidence that some services were provided gratis but this was not critical to the Court’s reasoning. Lord Phillips described the case as a ‘blancmange’ which caused ‘nothing but a sinking feeling’ (HL Deb, above n 37, col GC120).  ]  [84:  Analysis, above n 34, paras 3.69-3.76; cf Lord Wilberforce’s own conclusion as to their proper interpretation in Resch, above n 14, at 544.]  [85:  Verge, above n 13, at 503.]  [86:  Verge, above n 13, at 499-500; Pemsel, above n 12; M Synge, ‘Poverty: An essential element in charity after all?’ (2011) 70 CLJ 649. ] 

Although much was made of the potential for ‘changing social and economic circumstances’ to redirect the law, the expression was never explained and there was no attempt to attribute to such circumstances the Commission’s new approach, or the legal principles on which it was said to rest.  In the absence of appropriate authority, in either case law or statute, it was the no-presumption provision which appeared to provide the justification for re-assessing existing charities and for the adoption of an approach to determining charitable status which bore no resemblance to the courts’ approach.  Logically, of course, the no-presumption provision could have brought about such a change if it had previously been presumed that schools provided adequate opportunities to people unable to afford their fees, but this was never suggested.  Nor was it suggested that the presumption had been irrebuttable, so that inadequate provision would not have deprived an institution of charitable status.  On the contrary, the suggestion was that by presuming purposes of advancing education to be for the public benefit, no consideration (or perhaps inadequate consideration) had been given to opportunities provided for the poor.  To suggest that the courts had failed even to consider an integral part of charitable status seems far-fetched, however, and is difficult to sustain in the light of cases where such provision was said to be irrelevant.[footnoteRef:87]  As a procedural provision, the effect of the no-presumption provision would be to require a purported charity to demonstrate that the purposes of advancing education are for the public benefit and precedent illustrates that no judicial evidence is required, at least not in the case of a mainstream school education.[footnoteRef:88]   [87:  The argument that case law may be unreliable has been confined, it seems, to religious purposes (see below).  Clearly, if the school was cloistered or profit-making, or its scholars were joined by a personal nexus or numerically negligible (Oppenheim, above n 49, at 306), it would not be charitable.]  [88:  McMullen, above n 63; R (Independent Schools Council) v Charity Commission [2011] UKUT 421 (TCC), [2012] Ch 214 (ISC) at [70].] 

When the Commission’s legal interpretation was challenged in judicial proceedings,[footnoteRef:89] the Tribunal seemed to find the task of explaining the law no easier.[footnoteRef:90]  In respect of the no-presumption provision, however, it concluded that it made no difference to the law, at least not in the case of education:[footnoteRef:91] the courts, it explained, had demonstrated only a ‘predisposition’ towards finding the purposes of advancing education to be for the public benefit,[footnoteRef:92] which was ‘far from a presumption in the usual sense’.[footnoteRef:93]   The public sense of public benefit, it said, had never been presumed.[footnoteRef:94] [89:  ISC, above n 88, which considered an application for judicial review brought by the ISC and a Reference brought by the Attorney General.]  [90:  See further, Synge, above n 62, ch 8.]  [91:  ISC, above n 88, at [88].The Tribunal purported to limit its considerations to the advancement of education ([15] [225] [235]) but its comments were far broader and the impact of the judgment (and subsequent withdrawal of the guidance) more far-reaching; see too text to n 57 above.]  [92:  ISC, above n 88, at [67].]  [93:  At [68].]  [94:  At [71] [83].] 

That much is to be welcomed, but the Tribunal then went on broadly to endorse the Commission’s interpretation, justifying it not on the removal of a presumption but on the basis that the law had always required opportunities to be provided to the poor.[footnoteRef:95]  The Tribunal, however, sought to reshape the requirement as a matter for trustees in the proper exercise of their duties, rather than a matter of charitable status, but this was unconvincing:[footnoteRef:96] since one of the consequences of a breach of the duty was that cy-près would be applicable,[footnoteRef:97] it seemed that the improper performance of that duty, by providing ‘inadequate’ opportunities for the poor, could threaten a school’s charitable status after all.[footnoteRef:98]  By a legal analysis which appeared more convenient than sound, albeit one which was more extensive than the Commission’s own, the Tribunal disregarded case after case where the courts had affirmed charitable status notwithstanding the alleged exclusion of the poor, either impliedly on the terms or through the charging of fees, on the basis that none had involved an express exclusion of the poor.[footnoteRef:99]  Without judicial authority in support of its legal interpretation, the Tribunal appeared satisfied that its conclusion was ‘right in principle’,[footnoteRef:100] but it is difficult to reconcile this rationale with precedent,[footnoteRef:101] or with the Tribunal’s view that the (substantive) law had not changed.    [95:  At [194]. If the law had always contained such principles, one would have expected at least one case in which the extent of opportunities was addressed, either as a matter of charitable status or trustees’ duties.]  [96:  See further, M Synge, ‘Independent Schools Council v Charity Commission’ (2012) 75 MLR 624; P Luxton, ‘Opening Pandora’s Box: The Upper Tribunal’s Decision on Public Benefit and Independent Schools’ (2012-13) 15 Charity Law & Practice Review 27; H Picarda, ‘Dog’s Breakfast or Dream Come True?’, in M Harding, A O’Connell, M Stewart, Not-for-Profit Law, Cambridge University Press, Cambridge, 2014 at 134-158.]  [97:  ISC, above n 88, at [194 ]. The occasions for cy-près do not include breach of duty (s 62 Charities Act 2011), but the Tribunal preferred to ‘say nothing about that aspect’ (ie the grounds for cy-près), also at [194].]  [98:  Compare Scotland where, unequivocally, the effect of charges impacts directly on charitable status.]  [99:  Which it agreed would rule out charitable status: ISC, above n 88, at [177] [179], although apparently only in the case of high fees and not in any event (as might be more appropriate on the grounds of public policy).]  [100:  ISC, above n 88, at [178], arguably inadequate in face of conflicting authority, especially by a first instance court in judicial review proceedings, where the task was to judge the accuracy of guidance in stating the law.]  [101:  Both the cases which run counter to this (above) and the absence of any cases dealing with it as a matter of trustees’ duties.] 

In its revised guidance of September 2013,[footnoteRef:102] the Commission’s earlier confidence in referring to a presumption having been removed was replaced by a suggestion that one had been ‘widely considered’ to exist,[footnoteRef:103] but that none had actually existed, or rather that no purposes had been recognised as charitable by virtue of the operation of any presumption.[footnoteRef:104]  In a way, this mattered not, as the Commission was now able to rely on the Tribunal’s recent judgment which supported a duty to provide more than de minimis opportunities to the poor.[footnoteRef:105]   The Tribunal may have undermined any reliance that had been placed on the no-presumption provision to herald a new test of public benefit for fee-charging charities, but the test was clearly here to stay, despite the significant ambiguity which still remains: it seems that a failure to make adequate provision may lead to charitable status being lost and/or trustees being ‘brought to account’,[footnoteRef:106] but what constitutes adequate provision is hardly clear and the nature and extent of that liability remains unexplained.[footnoteRef:107] [102:  Nearly two years after affected parts of the guidance were withdrawn (following the Tribunal’s second judgment: ISC v Charity Commission TCC-JR/03/2010, available at: www.bailii.org/uk/cases/UKUT/TCC/2011/B27.html). Guidance for fee-charging charities was now tucked away in Annex C of Public benefit: running a charity (PB2) (Commission, September 2013) (concerned with operating a charity and not charitable status); but see also Public benefit: the public benefit requirement (PB1) 12.  Significantly, individual public benefit assessments were no longer described.]  [103:  Analysis of the law relating to public benefit, Commission, 2013, para 12.]  [104:  Analysis, above n 103, para 26 (relying on ISC, above n 88, at [88]).]  [105:  ISC, above n 88, replaced the troubled interpretation of earlier case law: Analysis, above n 103, para 78; cf Analysis (2008), above n 34.]  [106:  ISC, above n 88, at [194]. ]  [107:  The Tribunal explained the principles as best it could ‘and must leave to others the difficult task of applying them’ (ISC, above n 88, at [224]); and there is substantial ambiguity in the 2013 guidance, not least in respect of who is ‘poor’, the level of opportunities required and, importantly, about the relevance of this duty to the public benefit requirement and determination of charitable status.] 

It is worth noting that whereas Scotland also enacted a no-presumption provision, its statute was more explicit in its public benefit requirement.  Here, a charity was obliged to ‘provide public benefit’ (emphasis added) and the Office of the Scottish Charity Regulator (OSCR) was under a duty to determine whether the obligation was satisfied, not by reference to previous case law but by looking at a charity’s activities and asking (inter alia) whether fees and charges were unduly restrictive.[footnoteRef:108]  If they are, charitable status is denied.  Undoubtedly Parliamentary intentions were that the legislative reforms in Westminster and the newly devolved Parliament in Edinburgh should be ‘fully compatible’,[footnoteRef:109] but these were not realised and the two regulators’ resolve to reach a ‘common position’ on matters of public benefit ‘wherever possible’ was substantially undermined by the fundamental differences in the statutes which actually emerged.[footnoteRef:110]  [108:  Above, n 8, s 8(3), in contrast to the 2006 Act which retained the purposes test so emphatically laid down in case law.]  [109:  HL Deb 20 January 2005, vol 668, col 884 (Baroness Scotland).]  [110:  Memorandum of Understanding, Office of the Scottish Charity Regulator/Commission, May 2007 (annex 3.2).] 

(iii) Religion
The no-presumption provision also prompted anxious debate in respect of religious charities during the passage of the Charities Bill and the Minister for the Third Sector responded by giving reassurance that ‘[r]eligions have nothing to fear’.[footnoteRef:111]  In practice, however, it is arguable that the impact of the no-presumption provision has been, and remains, even more significant in respect of purposes for the advancement of religion, as will be seen below.  Here, the Commission has relied on it directly, both to require purported charities to prove how they benefit the public and to cast doubt on established legal precedent.[footnoteRef:112] [111:  HC Deb 26 June 2006 col 96 (Ed Miliband); see too Strategy Unit Report, above n 3, at 4.18.]  [112:  Also justifying a reassessment of religious charities in the public benefit assessment programme (as in education, above).] 

As to proof, the Commission explained that religious institutions, whether registered or not, would henceforth be required to ‘provide evidence to show both [their] impact on the public and that the impact is beneficial’,[footnoteRef:113] notwithstanding the obvious and immense difficulties of proving the intangible benefits likely to pertain in the context of religion.[footnoteRef:114]   The difficulties in this approach were evident in the Commission’s refusal to register the Preston Down Trust, a Gospel Hall trust of the Plymouth Brethren Christian Church, in 2012.[footnoteRef:115]  In its letter of refusal, the Commission revealed its uncertainty about what type or level of evidence of beneficial impact was required, but judged that it was ‘perhaps marginal and insufficient’ in this case and ‘more limited than [other Christian organisations]’.[footnoteRef:116]  It questioned whether the information displayed on the Trust’s notice boards about its religious services demonstrated ‘meaningful access to participate in public worship’ and had ‘concerns’ over lack of public access to Holy Communion.[footnoteRef:117]  It was also ‘uncertain’ whether the religion’s followers were encouraged to put their religion’s values into practice, so as to lead to the ‘moral or spiritual welfare or improvement of society’.[footnoteRef:118]  When the Commission later reversed its decision in 2014 and agreed to register the Trust,[footnoteRef:119] it examined closely the specific ‘practices and doctrines’ of the Brethren and considered solicited and unsolicited evidence in respect of each, noting that this examination was ‘appropriate in the circumstances’ but failing to explain why.[footnoteRef:120]  [113:  Analysis of the law underpinning the Advancement of Religion for the Public Benefit, Commission, December 2008, at 1.7.  Although this sector-specific guidance has been withdrawn (and not yet replaced) the interpretation is evident in its practice since then (see below).  ]  [114:  Clearly not regarded as falling in circumstances where it would be ‘absurd’ to call for evidence: Analysis 2008, above n 34, at 2.7.]  [115:  Previously considered as ‘excepted’ from the need to register: Decision of the Charity Commission in the application for registration by the Preston Down Trust, 14 January 2014, para 28; s 30 Charities Act 2011; but see Charities (Exception from Registration) Regulations 1996, SI 1996/180, as amended.]  [116:  Letter from Kenneth Dibble, Charity Commission, to Farrer & Co, 7 June 2012: http://www.parliament.uk/documents/commons-committees/public-administration/letterfromkennethdibble.pdf.]  [117:  Letter, above n 116.]  [118:  It is suggested that a place of worship or meeting hall is likely to be established for its adherents and that the Commission misconstrued as a positive obligation the explanation of the law’s rationale for conferring charitable status on religious purposes (see text to n 135 below).   ]  [119:  Decision, above n 115.  This time the Trust was registered on the basis of an amended trust deed, although the grounds on which amendments were made and their effect in meeting the Commission’s concerns are far from convincing.]  [120:  Decision, above n 115, para 23.] 

The Preston Down Trust case also highlighted the other significant consequence of the no-presumption provision, namely that abundant and long-established precedent was said to be unreliable as a result of cases having been decided at a time when a presumption of public benefit did exist.  In fact, the Commission showed itself willing to depart from cases where it suspected that a presumption might have been applied or a decision ‘largely influenced by a presumption’,[footnoteRef:121] or even where a decision might be ‘consistent with a presumption’.[footnoteRef:122]  The Commission failed to explain, however, how such an ‘influence’ manifests itself or why a case should no longer constitute precedent if its decision is the same as it would have been had a presumption been applied.  The Commission also considered that other established legal principles ‘may well be affected’ by the removal of ‘the presumption’, including a principle that public benefit could be established where members of a restricted religious organisation mixed with their fellow citizens in the community, even though this represented a test which it later applied in registering the Trust.[footnoteRef:123]  Even the principle established in Thornton v Howe,[footnoteRef:124] that the law stands neutral as between religions and is not required to scrutinise the doctrines of any religion unless it is said to be blasphemous or subversive of all morality, was said to be ‘seriously in doubt’ following ‘the changes in the 2006 Act’,[footnoteRef:125] notwithstanding the principle’s wider application.[footnoteRef:126]  These ‘changes’ were undoubtedly those which the Commission maintained emanated from the no-presumption provision,[footnoteRef:127] but it was unable to state with conviction that any such presumption had existed or that one had been applied, still less that cases would have been decided differently if none had existed.[footnoteRef:128] [121:  Letter, above n 116, para 11.    ]  [122:  Decision, above n 115, para 41 (referring to Thornton, above n 22); and see para 53.]  [123:  Letter, above n 116, referring to Neville Estates v Madden [1962] Ch 832 at 853 (Cross J); Decision, above n 115, para 51.]  [124:  Thornton, above n 22.]  [125:  Letter, above n 116, para 11. The Commission unhelpfully concluded that the courts’ practice of regarding ‘any religion as better than none’ should now be re-interpreted to mean that the advancement of religion ‘can be seen as a public good if such advancement can be demonstrated to be in relation to a system having a benign and positive content which is being advanced for the benefit of the public’(Analysis, above n 113, at 1.3)]  [126:  See text to n 132 below.]  [127:  The changes to the ‘definition’ of religion only widened the scope of religious charity: see n 32 above.]  [128:  Morelle v Wakeling [1955] 2 QB 379. ] 

The difficulties of this approach are also highlighted by the Commission’s initial decision not to register Living Out, an institution broadly directed at encouraging Christian principles of compassion in accepting same-sex couples.[footnoteRef:129]  Concluding that ‘[i]t was necessary to determine whether the particular doctrine was capable of conferring a public benefit’, the Commission went on to say that ‘[w]hether or not the promotion of the particular doctrine in this case was for the public benefit was a matter on which neither the court nor the commission could take a view’ because ‘[t]he promulgation of the doctrines in question is not a matter which it is possible for the Commission to say either is, or is not, for the public benefit’.[footnoteRef:130]  The analysis seems to render the task which the Commission has set itself somewhat hopeless.[footnoteRef:131] [129:  Charity Commission decision dated 15 February 2016, available at https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/501454/Living_Out_full_decision.pdf .]  [130:  Above, n 129.]  [131:  See Pemsel, above n 12, at 587, where Lord Macnaghten described as a ‘hopeless task’ the determination of charitable status by the tax authorities in individual cases, guided by a popular meaning of charity.] 

As in education, the Commission’s approach to determining charitable status was far removed from the courts’ approach prior to 2006, where the purposes of advancing religion had been readily acknowledged as charitable and the courts had expressly refused to scrutinise or compare individual religions and doctrines, a stance by no means confined to charity law.[footnoteRef:132]  The Commission was right to point out that evidence of the purported benefits of intercessory prayer and edification of the public had been rejected by the House of Lords in 1948,[footnoteRef:133] but it attached inadequate importance to the fact that this had been in the context of a cloistered religious community, which legal precedent had established could not be charitable.[footnoteRef:134]  Essentially, the law had conferred charitable status on religious purposes as a matter of public interest, on the basis that religion leads its adherents to think of others,[footnoteRef:135] with no judicial evidence required to prove the accuracy of that assumption.  If such an assumption has become undesirable or inaccurate in a modern context, it is suggested that that conclusion needs to be expressed clearly and precedent distinguished or overruled (by an appropriate authority) accordingly.  The House of Lords has indicated that a charitable purpose might be considered non-charitable at a future date, but it also emphasised that this would be only where there is ‘a radical change of circumstances, established by sufficient evidence’ and ‘compelling reasons for a change’.[footnoteRef:136]  The Commission’s express reliance on the no-presumption provision, to assert that the charitable status of religious institutions would now be determined in the light of ‘modern conditions’ and taking account of ‘the changed religious, social and cultural landscape of England and Wales in 2008’,[footnoteRef:137] should not be considered adequate.[footnoteRef:138]   [132:  For a recent explanation of the justiciability of religious matters, see Kaira v Shergill [2014] UKSC 33, [2014] 3 WLR 1 at [45]-[59].]  [133:  Gilmour, above n 21.]  [134:  Cocks v Manners (1871) LR 12 Eq 574.]  [135:  Holmes v Attorney General, The Times, 12 February 1981; see too RC Archbishop of Melbourne v Lawlor (1934) 51 CLR 1 at 33 (‘the law has found a public benefit in the promotion of religion as an influence on human conduct’). ]  [136:  Gilmour, above n 21, at 443 (Lord Simonds); see too Anti-Vivisection, above n 19, at 74.]  [137:  Analysis, above n 113, at 2.11; failing to explain either term or to indicate how they might effect a change in the law to be applied.]  [138:  Of course, the courts also have had regard to surrounding circumstances, including the ‘beliefs and knowledge’ of the present time: Anti-Vivisection, above n 19, at 74 (Lord Simonds).] 

The Commission made no secret of the fact that it was uncertain of the law to be applied, as a result of the no-presumption provision, but it was clearly disinclined to view the Tribunal’s conclusions that no presumption of public benefit had existed in respect of poverty and education as indicative that none had existed in respect of religion.[footnoteRef:139]  Without judicial clarification, the Commission might have been expected to err on the side of caution and consider itself bound by precedent, but instead it chose to disregard that precedent entirely, or at least those decisions that stood in its way.[footnoteRef:140]  Undoubtedly clarification was needed, not least in respect of the continued precedent value of significant cases,[footnoteRef:141] but the Attorney General seemed less than enthusiastic about lodging a Reference, apparently preferring that the Commission should refuse registration and provoke an appeal by the Trust.[footnoteRef:142]  His explanation, that whilst a Reference might clarify the law in ‘this and similar cases’ it would be unable to give ‘more comprehensive guidance…which would be of universal application’, seemed somewhat disingenuous,[footnoteRef:143] not least in view of the present need for significant numbers of religious charities to apply for registration by March 2021.[footnoteRef:144]  It is hard to feel confident that the Commission now regards the law as clear.[footnoteRef:145]  [139:  The Commission expressly relied upon the References: Decision, above n 115, but also concluded that they did not deal ‘directly and substantively’ with the public benefit requirement in respect of the advancement of religion (Letter, above n 116).]  [140:  P Luxton accused the Commission of ‘cherry picking’ cases in its legal analysis: ‘Making Law? Parliament v The Charity Commission’, Politeia, 2009 at 22.  The Commission also relied on its own guidance as judicial authority in determining charitable status of the Druid Network and Gnostic Society: P Luxton and N Evans, ‘Cogent and cohesive? Two recent decisions on the advancement of religion’ (2011) Conv 144.]  [141:  A question included in the Poverty Reference: AG, above n 51, at Annex, Question 2.4.]  [142:  The Commission had entertained a Reference: Letter, above n 116; Decision, above n 115, para 4.  For an exploration of what transpired here, see M Synge ‘One Rule without Reason’ (2016) Public Law 409.]  [143:  Further supplementary written evidence submitted by the Charity Commission to the Public Administration Committee (CH 63) December 2012, para 2.]  [144:  Charities (Exception from Registration) (Amendment) Regulations 2014/242.]  [145:  See Decision, above n 115, at para 53, where the Commission explained that its arguments and conclusions stood, notwithstanding a lack of certainty about the reliability of case law following the no-presumption provision.  This falls well short of a rejection of the presumption or a withdrawal from the argument that had been built around it and appears inconsistent with the 2013 Analysis (that predated this Decision), above n 103, para 26.] 


The accuracy of the ‘change of law’ argument 
It has been seen that the no-presumption provision was pivotal in providing a basis for threatening the charitable status of existing charities and making it substantially more difficult for fee-charging and religious institutions, in particular, to be recognised as charitable and for advisers to predict the outcome of any application for registration (or reassessment).  Its impact was substantial, but the claim that it had changed the law could only be justified if and to the extent that a presumption of public benefit had existed (and had been applied) prior to the no-presumption provision coming into effect.  The Tribunal’s statements that no presumption existed, at least in poverty and education, are certainly to be welcomed, but the repeated and inconsistent references to a presumption elsewhere in its judgments,[footnoteRef:146] the significance of the no-presumption provision in the recent Preston Down Trust case,[footnoteRef:147] and the relevance to other common law jurisdictions all invite an investigation into the alleged presumption and its supposed removal.[footnoteRef:148] [146:  ISC, above n 88, at [82] [89] and AG v CC, above n 51, at [22] [39] [82].]  [147:  Despite 2013 Analysis, see n 145 above.]  [148:  Text books do not offer a consistent explanation as to whether a presumption existed or the effect of the no-presumption provision; and see Picarda, above n 11, at p 11, where he describes the inconsistencies in the Tribunal’s and Commission’s pronouncements as ‘point[ing] dramatically to the mess that the relevant statutory provisions, ill-conceived and ill-scripted, have caused’.] 

The authority for a presumption of public benefit is commonly founded upon the words of Lord Wright, namely that ‘the test of benefit to the community goes through the whole of Lord Macnaghten’s classification, though as regards the first three heads, it may be prima facie assumed unless the contrary appears’.[footnoteRef:149]  As a starting point, it should be noted that his Lordship used the word ‘assumed’ (not ‘presumed’) and also that he subjected any assumption to evidence to the contrary.  Although a layman might use the words ‘assume’ and ‘presume’ interchangeably, a lawyer should be mindful of the legal significance of the language of presumption and one might assume (or presume) that his Lordship chose his words carefully.  It might also be noted that the term ‘presumption of public benefit’ appears extremely rarely and only recently in case reports[footnoteRef:150] and does not appear in books on evidence which address presumptions.[footnoteRef:151] [149:  Anti-Vivisection, above n 19, at 42 (emphasis added), cited wrongly (using ‘presumed’) by the Commission in its Analysis, above n 34, introduction, para 3.]  [150:   Holmes, above n 135 (see below); note that the term is sometimes used by counsel and/or in a headnote, but not by the judge: Re Pinion [1965] Ch 85; Funnell v Stewart [1996] 1 WLR 288. ]  [151:  A point made by H Picarda, above n 11, at p 39B.] 

A presumption is a legal device which, in the absence of specific evidence, operates to prove a secondary fact upon proof of a primary fact.  William Swadling has illustrated how the term is not always used correctly,[footnoteRef:152] and one suspects that its use in the context of public benefit might have provided him with a further example.  One difficulty is that the term ‘public benefit’ is not an easily defined term and this necessarily affects the question of what it is that is being presumed or not presumed.  A study of case law reveals that the term ‘public benefit’ has not always been used and that, even where it does appear, it has not been employed consistently.[footnoteRef:153]  It is, perhaps, best understood as a shorthand description of the common law tests of charitable status, namely (i) that purposes must be beneficial in a way the law regards as charitable and (ii) that they must be directed at the public or a sufficient section of the public.[footnoteRef:154]  As such, to say that purposes are for the public benefit is to conclude, essentially, that they are charitable.  That, however, is a question of law, whereas a presumption operates to prove a question of fact.  One would not say, for example, that a defendant is presumed to be negligent once it is shown that he owed a duty of care to the claimant and that he has breached that duty, thereby causing the claimant loss.[footnoteRef:155]   [152:  eg in referring to a presumption of innocence (which is no more than a statement of the burden of proof): W Swadling, ‘Explaining Resulting Trusts’ (2008) 124 LQR 72.]  [153:  For a fuller account of the term’s varying use, see Synge, above n 62, at pp 26-29.]  [154:  eg Williams, above n 15, at 55.  This translates into a (more sensible) two-pronged test of purposes falling within the statutory list and the benefit deriving from them being aimed at the public, not a three-pronged test that also requires benefit to be proven.]  [155:  The three component parts of the law of negligence: Donoghue v Stevenson [1932] AC 562.] 

Of course, it is a question of fact whether a purpose is beneficial at all but, perhaps not surprisingly in the context of purportedly charitable purposes, this has not presented itself as a critical issue for determination.[footnoteRef:156]  Certainly the courts have emphasised that whether purposes ‘are or may be for the public benefit’ is a matter for the court on the evidence before it,[footnoteRef:157] but this has been to make clear that the question is not determined by the subjective beliefs of either the settlor or the judge,[footnoteRef:158] at the same time allowing a prospective determination of charitable status,[footnoteRef:159] the likely consequences essentially being ‘foreseen or imagined’.[footnoteRef:160]  The fact that a purpose is beneficial, then, is likely to be recognised as a matter of assumption, or by ‘estimating’[footnoteRef:161] or ‘anticipating’[footnoteRef:162] the likely consequences of its fulfilment.   It is significant that the courts have not demanded evidence to prove the actual benefit conferred.  Thus in Re Shaw, for example, Vaisey J indicated that evidence of the beneficial aspects of improving citizenship ‘could not be sought from any quarter’ and was not required in any event.[footnoteRef:163] [156:  See n 4 and text to nn 14-17 above.  One might say that the test of public benefit is rather more a question of whether purposes are for the public benefit, than whether they are for the public benefit.]  [157:  Hummeltenberg, above n 14 (emphasis added). ]  [158:  The only evidence offered was the testator’s belief: the court concluded that the training of spiritualist mediums did not fall within the recognised heads of charity, as it was not confined to therapeutic mediums (which might have been charitable) and was not a trust that the court could control. ]  [159:  Re Grove-Grady [1929] 1 Ch 557; McGovern, above n 23; Joseph Rowntree Memorial Trust v AG [1983] Ch 159.]  [160:  Anti-Vivisection, above n 19, at 47 (Lord Wright); the courts also proceeded on the basis that the trustees would act lawfully: AG v Ross [1986] 1 WLR 252.]  [161:  Anti-Vivisection, above n 19, at 47.]  [162:  Grove-Grady, above n 159, at 582.]  [163:  Re Shaw’s Will Trusts [1952] Ch 163 at 170; see too Funnell, above n 150, at 297.] 

As mentioned above, the more pertinent question appears to have been whether the purposes are beneficial in a way the law regards as charitable and that turns on a question of law, the list of statutory purposes providing the current classification.[footnoteRef:164] The distinction may be rather fine, but when it is likely that a purpose is going to have some beneficial quality of some sort, perhaps this test imports a welcome element of objectivity.  So, in Re Pinion, for example, the question for the court was whether the purposes were ‘genuinely educational’, ie whether the testator’s exhibits had educative value or public utility so as to advance education in aesthetics or history, thereby falling within the second or fourth head of charity.[footnoteRef:165]  Similarly, in Re Delius, the question was whether promotion of the composer’s works promoted aesthetic appreciation of music, a recognised charitable purpose, rather than merely giving pleasure or enhancing the artist’s reputation.[footnoteRef:166]  At the same time, purposes which were undoubtedly beneficial, such as ‘objects of benevolence’[footnoteRef:167] or ‘philanthropic’ purposes,[footnoteRef:168] were nonetheless denied charitable status because they did not satisfy the technical meaning of charity.[footnoteRef:169]  [164:  Replacing the Preamble and Pemsel (text to nn 17-18); Hackney, above n 16; see also Vancouver, above n 16.]  [165:  Pinion, above n 150. ]  [166:  Re Delius [1957] Ch 299 (applying Royal Choral Society v IRC [1943] 2 All ER 101, where Lord Greene MR adopted a broad conception of education (at 105)).  A different interpretation is put forward by Gardner, who suggests that the courts considered whether the ‘artistic works were of sufficient merit that their (educational) promulgation was charitable’: above n 26, at p 115, fn 34.]  [167:  Morice, above n 12.]  [168:  Re Macduff [1896] 2 Ch 451.]  [169:  See n 12 above; Re Strakosch [1949] Ch 529 at 536.] 

The question of for whom the benefit was intended, like identifying the purposes, was a matter of fact arrived at by a process of construction and, to that extent, was not assumed (or presumed).[footnoteRef:170]  Likewise, if the benefit was not intended for the public as a whole, it was then essentially a question of law as to whether those likely to benefit comprised a section of the public.[footnoteRef:171]  [170:  Gilmour, above n 21; see text to n 177 below; although, as noted above, the assumed benefits to society as a whole may underpin the law’s recognition of many purposes as charitable.]  [171:  Oppenheim, above n 49.] 

The potential for confusion is evident in Holmes v Attorney General,[footnoteRef:172] which the Commission doubted on the basis of a presumption having been applied (or at least influential).[footnoteRef:173]  Here, Walton J referred to a ‘presumption’ in three different ways: a presumption that religious purposes are charitable, a presumption that it is better to have a religion (than not) and a presumption of public benefit.  He then went on to consider the evidence before him and concluded that the organisation was not an enclosed religious order,[footnoteRef:174] nor contrary to the public interest (having regard to evidence of shutting up and withdrawal),[footnoteRef:175] nor immoral.  Although expressing himself by reference to a presumption not having been rebutted, it is evident that the decision, and probably also the process of legal reasoning, would not have differed greatly if that language had not been used.  Walton J followed the approach in other cases, most notably Gilmour v Coats, in which the House of Lords made it abundantly clear that not all religious purposes are charitable and that a court must be satisfied that the necessary degree of public benefit is present.[footnoteRef:176]  The Tribunal was similarly clear that even if one argues that the beneficial nature of purposes is presumed rather than assumed, the public element is neither presumed nor assumed and yet this too is required in satisfying the public benefit requirement.[footnoteRef:177]     [172:  Holmes, above n 135.]  [173:  Letter, above n 116; Decision, above n 115, at para 45.]  [174:  In which case charitable status would be denied: applying Cocks, above n 134; Gilmour, above n 21.]  [175:  Features of the doctrine of separation practised by the Plymouth Brethren, which clearly troubled the Commission and members of the public in relation to the Preston Down Trust: Decision, above n 115, paras 54-95.]  [176:  Gilmour, above n 21, at 442, 449 (Lord Simonds), at 451 (Lord du Parcq) and at 455 (Lord Reid). Evershed LJ, in the Court of Appeal in that case, also concluded that there was no ‘dispensation, as it were’ from the need for a court to decide whether a gift (for religious purposes) is for the public benefit: Coats v Gilmour [1948] Ch 340 at 357.]  [177:  Thus it was specifically considered in Holmes (n 135) and Neville (n 123), for example. Similarly, it is difficult to see how it can be said that Thornton, above n 22, turned on a presumption or that, even if a presumption had been applied, the court would have reached a different decision if it had determined charitable status unaided by such a presumption.  ] 

Turning to the 2006 Act, it cannot be deduced from the no-presumption provision itself that a presumption must previously have existed.  The words are not words of reversal or abolition, but merely state that certain matters are not to be presumed.  Elsewhere legislation has been quite explicit in abolishing a presumption: ‘the presumption of advancement is abolished’, for example.[footnoteRef:178]  The alleged consequence that the no-presumption provision casts doubt on preceding case law is especially questionable when one considers that the next subsection expressly preserves that very same case law in defining ‘public benefit’.[footnoteRef:179]  It is also a recognised principle of statutory interpretation that words appearing in a statute which are capable of a technical meaning should be given that meaning.[footnoteRef:180]  [178:  Equality Act 2010, s 199.]  [179:  Charities Act 2011, s 4(3).]  [180:  Fisher v Bell [1961] 1 QB 394 (where ‘offer for sale’ was interpreted technically).] 

It is submitted, therefore, that there was no presumption of public benefit: nothing more, perhaps, than a practice of following precedent, a readiness to accept recognised (or analogous) purposes as charitable unless certain factors required otherwise, a ‘predisposition’,[footnoteRef:181] or even a ‘dogmatic assumption’.[footnoteRef:182]  If one accepts that no presumption existed prior to 2006, it follows that the no-presumption provision amounts to nothing more than an affirmation of the law at that time.  That may not have been the intention behind the 2006 Act, but there is no ambiguity on the face of the statute which would permit recourse to debate about its intended effect: the ambiguity and controversy has centred around whether a presumption existed previously, not the meaning of the statutory provision itself.  It is worth noting that the Tribunal ruled the parliamentary debates inadmissible, but also suggested that they would be unlikely to assist in interpreting the no-presumption provision in any event.[footnoteRef:183]  [181:  ISC, above n 88, at [67].]  [182:  Hackney, above n 16, at 348.]  [183:  ISC, above n 88, at [17]. Arguably a thoroughly purposive interpretation would indicate that high fees might pose a risk to charitable status, but that is inadequate in itself.] 

In fact, the effect of the no-presumption provision appears to be procedural only:  judges might be minded to address the public benefit requirement more explicitly than before, but they will continue to be entitled (and expected) to assume, or take judicial notice of, those matters which they regard as incontrovertible, without the need for judicial evidence.[footnoteRef:184]  They, and the Commission, are also required to observe the doctrine of precedent.  Of course, a case might be distinguished or overruled, but only in accordance with that doctrine: decisions should not be discarded on the basis of their age, or by hinting that modern circumstances require the law to take a different path.[footnoteRef:185]  In every case, a disqualifying factor will deprive an institution of charitable status notwithstanding that its purposes appear prima facie charitable, but it is not necessary (or appropriate) to describe this as rebutting a presumption of public benefit.[footnoteRef:186] [184:  Real evidence is not required in order to support all conclusions of fact: JB Thayer, A Preliminary Treatise on Evidence, Boston, Little, Brown, 1898 at 279–80: ‘In conducting a process of judicial reasoning, as of other reasoning, not a step can be taken without assuming something which has not been proved; and the capacity to do this with competent judgement and efficiency, is imputed to judges and juries as part of their necessary mental outfit.’]  [185:  The Commission noted that Holmes was ‘over 30 years old and both the diversity of religion and public attitudes towards religion and its benefits to society have evolved during this period’: Decision, above n 115, at [42].]  [186:  See text to nn 21-24 above: Anti-Vivisection, above n 19, at 65-67.] 

It is further suggested that the alleged consequences of the no-presumption provision (requiring proof of the benefits (including to the poor) and doubting established precedent) are flawed in any event.  Thus even if a presumption of public benefit had existed and had been applied prior to 2006, so that the no-presumption provision had changed the law, it would still be open for the courts, where appropriate, to be satisfied that purposes are for the public benefit by making an assumption or taking judicial notice to that effect, even if precedent were not available because a decision had been reached in reliance on a presumption and would have been decided differently otherwise.  Barring the proof of facts by way of a presumption does not necessarily mean that judicial evidence must be produced or that all previous case law is open to question.
Furthermore, if one takes the view that the no-presumption provision requires the actual benefit to be evidenced, the question still remains as to what level of benefit is required to be proved, and how is it to be proved?  Is any benefit sufficient or is there a threshold that must be exceeded?  How is an intangible benefit to be proved?  As the Commission acknowledges, both quantifying benefit and proving non-temporal benefits are extremely difficult and this is amply illustrated by its practices in relation to independent schools and religions.  If the bar is to be set at, or just above, a ‘de minimis’ threshold, as the Commission’s conclusions in those cases suggest, one wonders to what extent the exercise has value.  The common law’s requirement that the purposes are beneficial ‘in a way the law regards as charitable’ might sound a little strange, or even circular, but it may well provide a measure that is essentially more workable and coherent than any attempt to quantify benefit.

Conclusion
The no-presumption provision appears to have been seen as a convenient means of empowering a public regulator to modernise charity law, neatly sidestepping historic judge-made law and avoiding the controversy and difficulty that more explicit provision would undoubtedly have caused.  Appearing to adjust the threshold for achieving charitable status and to facilitate the making of new law according to undefined modern circumstances, its implementation has illustrated a marked contrast to history’s expanding embrace of charitable purposes and to the courts’ benignant approach towards charity.[footnoteRef:187]  The use of irony in Hubert Picarda’s reference to the ‘ingenious “presumption reversal” dodge’ has been vindicated.[footnoteRef:188] [187:  See, eg, McMullen, above n 63, at 14.]  [188:  Memorandum, above n 43, para 5.] 

This article has sought to demonstrate that there was no presumption of public benefit prior to 2006 and that the no-presumption provision, therefore, did not change the law.  Charitable status existed at law only if purposes were both beneficial in a way the law regards as charitable and sufficiently public, and neither was presumed.  Political, illegal or immoral purposes were never charitable.  Equally, non-beneficial purposes could not be regarded as charitable any more than ostensibly beneficial purposes which did not fall within the legal categories or which were nonetheless more detrimental on balance.  Such factors displaced any assumption or predisposition that existed, as they would have rebutted any rebuttable presumption.  The no-presumption provision, then, could only really change things if those factors had not been considered or applied, so that purposes which were not for the public benefit had been treated as if they were.  That is not borne out by the case law. 
In practice, the unfounded reliance on an alleged removal of a non-existent presumption has distorted tests of charitable status, causing unnecessary, and substantial, cost and confusion in the process.[footnoteRef:189]  The policy aim behind the 2006 Act was relatively clear, but Westminster showed itself less willing than other parliaments to enact it by legislative provision.  Instead, the no-presumption provision was relied upon to require schools to establish their (existing or believed) charitable status by proving that they provided opportunities for the poor, ostensibly a legal requirement that had passed untested due to a presumption of public benefit having existed previously.  The Tribunal may have differed in its legal interpretation and reasoning, but its reformulation appears, at least to some degree, to leave charitable status to be determined according to a highly resource-intensive test of ‘public benefit’ which lacks authority in either legislation or (previous) case law and which is riddled with uncertainty, not least in respect of the consequences of its failure.  In religion, reliance on the no-presumption provision has resulted in the Commission applying a test of charitable status that requires proof of the virtually unprovable, invites scrutiny and comparison of a religion’s doctrines and practices, and disregards established case law with no legislative or judicial authority for so doing.  [189:  Public Administration Select Committee, The role of the Charity Commission and ‘public benefit’: Post-legislative Scrutiny of the Charities Act 2006, Third Report of Session 2013-14, TSO, June 2013, para 59.] 

The 2006 Act, and the no-presumption provision in particular, however, justifies neither a redefined test of public benefit, nor the redefining of legal principle.  By itself, the subsection was woefully inadequate as means of achieving the apparent aims of the 2006 Act.  A charity must satisfy the law that its purposes fall within the legal meaning attributed to the purposes included on the statutory list and that they are public in character.  One should be entitled to assume that Parliament has deemed those purposes to be beneficial and there is little to be gained from requiring charities to prove matters that either cannot be proved or upon which the courts, or Parliament, have already pronounced.[footnoteRef:190]  One has sympathy with the Commission in putting into practice the Tribunal’s judgment with regard to fee-charging charities, but at least in religious cases, if any doubts do remain over the effect of the no-presumption provision and the law to be applied, it has the Attorney General’s permission to lodge a Reference.[footnoteRef:191]  [190:  P Luxton, above n 140, at p 9 (explaining that all purposes listed are for the public benefit ‘as a matter of law’).]  [191:  Synge, above n 142. The Law Commission has recently consulted upon the removal of the requirement for the Commission to obtain the AG’s consent: Technical Issues in Charity Law, CP No 220, Law Commission, 2015 (report pending).] 

Although the government rejected calls for the ‘vacuum of definition’ to be rectified,[footnoteRef:192] it did not rule out legislative reform entirely[footnoteRef:193] and one wonders whether the Prime Minister’s recent comments regarding independent schools and charitable status might prompt action earlier than might otherwise have been expected.[footnoteRef:194]  It is to be hoped that any future debate will be open and robust, as comprehensive as possible and as radical as necessary, and that statutory amendments will be unequivocal and accurately record the consensus that is reached.  If fee-charging charities are to lose tax privileges or charitable status in certain circumstances, greater clarity is required.  If the legal principles drawn from cases are to be redrawn, or assumptions revisited, in the light of a changed educational or religious landscape, then greater clarity is required.  The no-presumption provision did not achieve its apparent aim, is misleading and unnecessary and should be repealed.[footnoteRef:195]   [192:  Post-legislative Scrutiny, above n 189, para 92; see also para 163 and, generally paras 85-87, 91-93, recommending (at para 93) repeal of the no-presumption provision (or repeal of the ‘removal of the presumption’).]  [193:  Government Responses, Cm 8700, 2013, p 21, although the rejection of legislative reform for the time being was fairly emphatic: pp 12-13.  The prospect of a charity case reaching the Supreme Court seems highly unlikely.]  [194:  See, eg, The Times, 10 September 2016: http://www.thetimes.co.uk/edition/news/may-tells-rich-private-schools-to-do-more-for-state-sector-kh5ptvcms. ]  [195:  This writer would not advocate incorporating an express presumption, as Ireland and Australia have done (n 7 above).The extent to which the express inclusion or exclusion of a presumption or its absence makes a significant difference in determining charitable status is an interesting question and will be explored elsewhere.  ] 
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