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I. Introduction

The institutional landscape relating to the monitoring of prisons within Europe has become increasingly complex. The purpose of this contribution is to chart and consider some of the practical implications of the increased complexity of the international monitoring frameworks and the relationship(s) between them. The focus will be on the work of the Committee for the Prevention of Torture (CPT) established under the European Convention for the Prevention of Torture (ECPT) and of the bodies established within the framework of the Optional Protocol to the UN Convention against Torture (OPCAT), these being the UN Sub-Committee for the Prevention of Torture (SPT) and the ‘National Preventive Mechanisms’ (NPMs), all of which will be briefly introduced below. There are, of course, a great number of other international bodies and agencies undertaking important work in this field.[footnoteRef:1] However, the CPT, the SPT and the NPMs are unique conduits for the transmission of international standards into the domestic sphere and so provide an essential point of departure when considering the influence of European and international approaches on domestic practice within European states.  [1:  Within the Council of Europe itself the CPT is now one of a number of bodies tasked with the monitoring of human rights obligations at a national level. Whilst the nature of its treaty-based visiting mandate is still unique within the Council of Europe, it now takes its place among bodies such as the European Commission against Racism and Intolerance (ECRI) and the European Advisory Committee on the Framework Convention for the Protection of National Minorities (ACFC), which also undertake country visits as an element of their oversight activities. The establishment of the Council of Europe Commissioner for Human Rights in 1999 has also given rise to a complementary means of addressing both thematic and in-country human rights issues. The CPT is also operating in a very much changed European landscape from that which existed at the time of its creation, including the growth in European Union (EU) competence in relation to criminal justice issues, and in particular the introduction of the European Arrest Warrant and the Prisoner Transfers Directive which reflect increasing activism in its work relating to prisons and policing. The establishment of FRONTEX and of the European External Action Service (EEAS) following the Lisbon Treaty is not only important in its own right but has also increased the significance of instruments such as the EU Torture Guidelines. ] 


Moreover, the CPT, SPT and the NPMs work in a distinctive fashion: rather than focus on compliance with agreed standards or on regulatory processes, they are concerned with the prevention of ill-treatment in detention. Thus their work is centred on human rights issues rather than on compliance with more general operational and institutional issues relating to the functioning of penal institutions. Moreover, the work of these bodies is also unusual even from within a human rights-focussed approach. Rather than being primarily concerned with compliance or accountability for breaches of human rights obligations, they are focused on measures that might be taken in order to ensure that ill-treatment does not occur, in the sense of detainees being treated in an inhuman or degrading fashion. As a result, these bodies are operating within a different paradigm than that traditionally employed by monitoring and inspectoral regimes, and as a result the mechanisms for securing compliance with the outcomes of their work ought also to be of a different nature. It is beyond the scope of this contribution to consider this aspect in any detail since its primary purpose is to outline the contours of the system which has been put in place by these international instruments and to consider how they reach into the domestic systems. The experience of their doing so will be considered in subsequent contributions to this volume which focus on the experience of particular States. What does need to be said at the outset, however, is that one of the litmus tests of the success of these mechanisms must surely be the extent to which they have been able to inculcate a similarly human rights-focussed approach within domestic practice – and if the experience of the National Preventive Mechanisms currently operating within Europe is anything to go by, there is still quite some way to go before this can be said to have been achieved.

II. The ECPT and the OPCAT Frameworks[footnoteRef:2]  [2:  For a general comparison see G de Beco ‘The Optional Protocol to the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (the OPCAT) in Europe: Duplication or Reinforcement?’ (2011) 3 Maastricht Journal of European and Comparative Law 257. ] 

The ECPT was adopted in June 1987 in the midst of welter of international institution-building relating to the prevention of torture and ill-treatment.[footnoteRef:3] When it entered into force on 1 February 1989 the CPT was unique in having a mandate to undertake visits to all places of detention within States Parties without the need for prior consent. The OPCAT was adopted by the UN General Assembly in December 2002 and entered into force on 22 June 2006 and so for the last ten years the CPT has exercised its visiting mandate alongside that of the SPT at the international level and, increasingly, the NPMs established within the OPCAT framework at the national level. As a result, there is a much more complex operational environment in Europe for the CPT as an international body than when the ECPT was adopted almost thirty years ago. [3:  The United Nations Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (UNCAT) had been adopted by the UN General Assembly in 1984 and entered into force on 26th June 1987, the very day on which the Committee of Ministers of the Council of Europe adopted the text of the ECPT. In 1985, the United Nations Commission on Human Rights had also established the position of UN Special Rapporteur on Torture (the SRT), whose first report was presented to the Commission on Human Rights in 1986.] 

The idea underpinning both instruments is that the risk of torture and ill-treatment can be lessened by visits of a preventive nature being undertaken by independent bodies to places where persons may be deprived of their liberty by, or with the acquiescence, of the public authorities.[footnoteRef:4] As a result, States parties are required to allow the CPT (under the ECPT),[footnoteRef:5] the SPT (under the OPCAT)[footnoteRef:6] and their designated NPM (also under the OPCAT)[footnoteRef:7] to visit any such place and have free access to them, and to those held there. Following their visits, the bodies are to produce reports containing appropriate recommendations which form the basis of an ‘on-going dialogue’ between the state and the Committee or NPM on their implementation.[footnoteRef:8] The reports of the CPT and SPT (but in most cases, not of the NPM) are confidential, but may be made public if the states to which they are addressed give their consent.[footnoteRef:9] In addition, the SPT has the specific mandate to advise and assist states parties on the establishment of their NPM and to advise and assist both the state party and the NPM itself on the conduct of the NPM’s work.[footnoteRef:10] This is a very broad brush description of the essential features of the two systems but it is sufficient for the purpose of this chapter.[footnoteRef:11] [4:  Indeed, the original idea was even bolder in its claims, being publically launched in a pamphlet entitled Torture: How to Make the International Convention Effective (Geneva: International Commission of Jurists/Swiss Committee against Torture, 1979).]  [5:  ECPT, Art 2.]  [6:  OPCAT, Art 4.]  [7:  OPCAT, Part V (Arts 17-23).]  [8:  OPCAT, Art 16(1); ECPT, Art 10(1).]  [9:  OPCAT, Art 16 (2); ECPT, Art 10 (2).]  [10:  OPCAT, Art 11(b). For a recent examination of the work of the SPT relative to NPMs see E Steinerte ‘The Jewel in the Crown and its Three Guardians: Independence of National Preventive Mechanisms Under the Optional Protocol to the UN Torture Convention’ (2014) 14 Human Rights Law Review 1.]  [11:  For detailed overviews see: M Evans and R Morgan, Preventing Torture (OUP, 1998); R Murray, E Steinerte, M Evans and A Hallo de Wolf, The Optional Protocol to the UN Convention Against Torture, (OUP, 2011); R. Kicker, ‘The European Committee for the Prevention of Torture and Inhuman and Degrading Treatment or Punishment (the CPT),’ in G de Beco, Human Rights Monitoring Mechanisms of the Council of Europe, (Routledge, 2012).] 

When the ECPT was adopted in 1987 few would have foreseen how its reach would so rapidly extend across Europe. When it entered into force the Convention bound only 8 of the then 23 member states of the Council of Europe but a year later, in December 1990, it had been ratified by 19 of the Council’s then 25 member states.[footnoteRef:12] The political changes ushered in by the collapse of communism in Central and Eastern Europe and the Soviet Union opened up the prospect of further expansion[footnoteRef:13] and ten years later the Council had already grown to 43 members, of which 41 were already parties to the ECPT.[footnoteRef:14] Today the Council has 47 Members, all of whom are also States Parties to the ECPT.  [12:  For a list of ratification dates see: http://www.coe.int/en/web/conventions/full-list/-/conventions/treaty/126/signatures]  [13:  In 1993 the Committee of Ministers of the Council of Europe adopted the First Protocol to the ECPT which was intended to permit non-member states of the Council to become, by invitation, parties to the Convention. By the time the First Protocol entered into force on 1 March 2002 it had already become a dead letter.]  [14:  The two member states not parties to the ECPT at that point were Armenia and Azerbaijan which had only become members of the Council in January 2001 and both had ratified the ECPT by the end of 2002.] 

Turning to the OPCAT, although the precise numbers have fluctuated somewhat, European states have from the outset comprised approximately half of all states parties. For example, at the end of 2015 there were 80 states parties, of which 38 were from Europe - all of which were parties to the ECPT - 18 from Africa, 15 from the Americas and 9 from Asia-Pacific.[footnoteRef:15] Whilst this proportional predominance of ECPT states parties within the OPCAT system will inevitably decline – at the time of writing only 9 such states are yet to ratify the OPCAT[footnoteRef:16] – it remains highly likely that there will be many more states parties from Europe than from any other single region for many years to come. [15:  See SPT 9th Annual Report, CAT/C/57/4 (22nd March 2016) p 3.]  [16:  These being Andorra, Belgium, Iceland, Ireland, Latvia, Monaco, Russia, San Marino and Slovakia. All these states are currently parties to the Convention against Torture and so in a position to become a party to the OPCAT.] 

As has been mentioned, the OPCAT requires that all states parties shall ‘set up, designate or maintain at the domestic level one or several visiting bodies for the prevention of torture and other cruel, inhuman or degrading treatment or punishment’.[footnoteRef:17] The NPM is to be established within one year of the OPCAT’s entry into force.[footnoteRef:18] By the end of 2015, 57 of the 76 states parties which should have established their NPM by that date had officially notified the SPT of the designation of their NPM, while the establishment of 19 NPMs was officially overdue.[footnoteRef:19] However, it is known that over 64 NPMs are currently in existence worldwide, and within the European region all OPCAT state parties have now established an NPM, with the exception of Bosnia-Herzegovina, although many did not do so within the stipulated timeframe.  [17:  OPCAT, Article 3.]  [18:  Under OPCAT Article 24 a state may, at the time of ratification or accession, make a declaration permitting it to delay doing so for up to three years, and it also permits it to request a further postponement of up to two years. Within Europe, Bosnia-Herzegovina, Germany, Hungary and Romania all made such Declarations, though Germany established its NPM well within three years, whilst Romania requested an extension – the only country so far to have done so.  ]  [19:  See SPT 9th Annual Report, CAT/C/57/4 (22nd March 2016)p 5.] 

NPMs are, of course, to be established and operate in accordance with the principles set out in the OPCAT but no one standard model or approach is suggested or used. Most European countries have adopted what has been termed the ‘ombudsman plus’ model, in which the NPM function has been given to an existing ombudsman’s office, whose powers have been enlarged in order to invest it with the appropriate legal capacities to undertake the NPM mandate.[footnoteRef:20] Not all have followed this path, however: some have designated an existing National Human Rights Institution as the NPM,[footnoteRef:21] some have established new bodies to undertake the NPM functions,[footnoteRef:22] whilst others have assigned it to existing mechanisms and bodies, either with or without an overarching co-ordinating body.[footnoteRef:23]  [20:  For an overview of each model, and the source of information for the footnotes which follow, see the NPM Directory maintained by the Human Rights Implementation Centre, Bristol Law School at http://www.bristol.ac.uk/law/research/centres-themes/hric/resourcesreferences/npmdirectory/]  [21:  E.g. Turkey.]  [22:  E.g. France, Switzerland.]  [23:  E.g. Malta (without a coordinating body); the United Kingdom (with a coordinating body).] 

Moreover, even as between NPMs which, at first sight, appear to be of a common nature there are in fact many points of difference. Within the dominant model of the ‘Ombudsman Plus’ there are many variations: in some the NPM function is assigned to a discrete internal office with its own independent leadership,[footnoteRef:24] in some the NPM forms a separate unit but functions under the direct managerial control of the Ombudsman,[footnoteRef:25] whilst in others the NPM function is dispersed across the Office of the Ombudsman as a whole.[footnoteRef:26] Some NPMs utilise civil society in their work, either directly[footnoteRef:27] or in the form of an advisory panel.[footnoteRef:28] States with federal structures may have bodies operating at both a Federal and regional level in tandem[footnoteRef:29] whereas states with a politically devolved structure may have separate bodies working in each,[footnoteRef:30] and so on. Once again, this adds considerably to the complexity of the interactions between the international and the domestic bodies, as each set of relationships depends on the nature of the domestic arrangements which have been put in place by the states parties to the OPCAT. Naturally, these can – and do – vary considerably, as do the various foci of their work, and hence of their contribution to prevention of ill-treatment in prisons. Those who owe their origins to inspectorates are, perhaps, more adept at grasping the nature of a preventive visit and preventive mandate than some of those which are grounded in the investigative and complaints based methodologies of Ombudsman’s offices.  [24:  E.g. Georgia; Serbia.]  [25:  E.g. Sweden, Ukraine.]  [26:  E.g. Finland, Portugal.]  [27:  E.g., Denmark; Slovenia.]  [28:  E.g. Hungary.]  [29:  E.g. Austria; Germany.]  [30:  E.g. the United Kingdom.] 

III. The ‘triangular relationship’ between the CPT, the SPT and NPMs
The relationship between the CPT, the SPT and the NPMs has aptly been described as ‘triangular’, linking as it does three mechanisms engaged in preventive visiting across the regional, international and national divides.[footnoteRef:31] Whilst this provides a useful framework for analytical purposes, and will be used here to illustrate the nature of the relationships, it has to be remembered that there is in fact no such thing as ‘an’ NPM: each NPM is a distinct entity in its own right and with its own complexities. As a result, it is difficult to be prescriptive about the nature of the relationship between these bodies and how they can (or might) cohere in the abstract: there are, in fact, a web of relationships of greater or lesser intensity between the CPT, SPT and some 37 European NPMs.[footnoteRef:32] An exploration of all of these relationships is well beyond the scope of this paper. Nevertheless, the essential contours of the relationship between these preventive bodies can be traced and will be considered below. To that end, the following sections will sketch the formal relationship that exists based on the texts of the legal instruments and briefly consider a range of practical issues concerning key issues, including visits, guidance to NPMs, standards, working methodologies and the overarching issue of how to achieve co-operation whilst working confidentially. [31:  See for example the conference organised by the Netherlands Inspectorate of Justice and the VU University of Amsterdam, June 2012, entitled ‘the triangular working relationship between the SPT, CPT and NPM: inspection in the field of detention on a global, regional and domestic level’. ]  [32:  Indeed, given that numerous NPMs are themselves comprised of multiple bodies with their own internal sets of relationships, the resulting picture is even more complex again.] 

(a) The CPT and the SPT
When the ECPT was drafted there was no other international human rights body with a preventive visiting mandate. It is, then, perhaps unsurprising that there is little in the text concerning engagement with others working in the field of torture and torture prevention. [footnoteRef:33] Inevitably, the OPCAT is very different, given that the ECPT was not only in existence when it was adopted but that during its drafting the very need for its applicability, and relevance, to those states which were already party to the ECPT was called into question.[footnoteRef:34] As a result, OPCAT Article 31 addresses the relationship in a direct fashion, providing that: [33:  All there is is a fairly standard stipulation that it should not prejudice international agreements providing for greater protection of persons deprived of their liberty (ECPT, Article 17(1)).]  [34:  For more on the OPCAT’s drafting history see R Murray, E Steinerte, M Evans and A Hallo de Wolf, The Optional Protocol to the UN Convention Against Torture, (OUP, 2011), chapters 1-3. Indeed, even following its entry into force, such questions continued to be posed. See, for example, M Nowak and E McArthur, The United Nations Convention Against Torture. A Commentary, (OUP, 2008), p 1154, who ask ‘for states party to both instruments….. what added value will the Protocol have’. ] 

‘The provisions of this present Protocol shall not affect the obligations of States Parties under any regional convention instituting a system of visits to places of detention. The Subcommittee on Prevention and the bodies established under such regional conventions are encouraged to consult and cooperate with a view to avoiding duplication and promoting effectively the objectives of the present Protocol.’[footnoteRef:35] [35:  This is further supported by OPCAT Article 11(c) which mandates the SPT to ‘Co-operate, for the prevention of torture in general, with the relevant United Nations organs and mechanisms as well as with the international, regional and national institutions or organisations working towards the strengthening of the protection of all persons against torture and other cruel. Inhuman or degrading treatment or punishment.’ This, again, clearly embraces the ECPT and CPT.] 

There is, then, an express recognition of the desirability of not duplicating each other’s work. Given that by the time the OPCAT entered into force the CPT was already actively engaged in visiting many of its states parties, what does this mean in practice? 
At one level, it could mean that the SPT ought to step back from visiting those states which are routinely visited by the CPT and not visit them at all. In its early years, this was the position in practice. With the exception of a visit to Sweden in its first year of operation (2007), and which was determined on the basis of drawing lots, the SPT did not formally undertake a visit to any European country until 2011, when it visited Ukraine. Since then, it has undertaken visits to Council of Europe countries more frequently each year, but so far these have all been focussed on the work of the NPMs, rather than on visiting places of detention as such. So whilst the SPT has not refrained from visiting, it has clearly chosen to focus its visits on elements of its mandate which reduce the scope for duplication of activities by concentrating on work relating to NPMs. Even this, however, requires a degree of coordination to avoid both the SPT and CPT undertaking visits, albeit of different natures, more or less simultaneously within the same country.[footnoteRef:36]  [36:  This was, until recently, hampered by both the CPT and SPT only announcing their visiting programme in November for the forthcoming year. This has now been alleviated by the CPT announcing its visiting plans significantly earlier, in March/April, which means that when the SPT decides on its programme, in June, the CPT’s regular programme is already known.] 

It is doubtful where more could usefully be done to reduce the risk of duplication. It must be remembered that a visit from a UN mechanism produces outcomes which can feed into the work of other UN mechanisms and processes in a way which material generated by a regional body cannot. It is also important that international mechanisms work in a truly international context, both to avoid questions of partiality and bias and, more positively, in order to ensure that there is proper learning from the experience and practice in all parts of the world. Rather more prosaically, an SPT which ignored half of its states parties in order to focus its efforts on the other half would simply lack credibility within the global community. Total abstention from such ‘duplication’ is not a realistic long term option.
It is more helpful, therefore, to think in terms of achieving a degree of co-ordination so as to avoid ‘getting in each other’s way.’[footnoteRef:37] It is fairly obvious that it would be unhelpful for both the SPT and the CPT to be visiting the same country at the same time. What is not so obvious is that it may be equally unhelpful for one body to be visiting at a time when the state may have just received a report from the other, and is considering its response. Confusing matters in this way would be best avoided. Yet the process of dialogue arising out of a visit is lengthy[footnoteRef:38] and, in the case of the CPT, will blur into the conduct of a subsequent visit within a few years.[footnoteRef:39] It is impossible to avoid the problem of parallel dialogues arising from visits, even when some considerable time has elapsed between those visits. As a result, the best that can be done is to avoid visits taking place in too close a proximity to each other; though even this can be more difficult than it sounds. Both the SPT and CPT make their decisions within complex factual and practical matrices and which must also reflect the work of other bodies operating within their respective international organisations. Against that background, ensuring that the CPT and SPT ‘keep out of each other’s way’ may not be a particularly compelling factor.[footnoteRef:40] Moreover, the deliberations of each are confidential and the timings of decision making may mean that the relevant information is just not yet there to share.[footnoteRef:41] Nevertheless, these considerations tend to support, not undermine, the case for the CPT and SPT engaging with each other, whilst, of course, respecting the principles of confidentiality. But how is this to be done?  [37:  For an endorsement of this fairly minimal ambition see R Kicker and M Mostl, Standard Setting through monitoring? The role of Council of Europe expert bodies in the development of human rights, (Council of Europe, 2012), p 88.]  [38:  On average, a CPT visit report is transmitted about eight or nine months after the visit takes place, and a response is requested within six months. Thus the state is likely to be most engaged substantively about a year after the actual visit has taken place. Although the SPT tends to transmit its reports four or five months after a visit, the period of response is similar.]  [39:  The SPT may also undertake ‘follow-up visits’ and at the time of writing has done so on four occasions: to Paraguay in 2010, following up on a visit undertaken in 2009; to Cambodia in 2013, following up on a visit undertaken in 2009; to Maldives in 2014, following up on a visit undertaken in 2007 and to Benin in 2015 following a visit undertaken in 2008. Since the SPT has more recently begun to visit previously visited countries within its more general programme of work, the need for ‘follow-up visits’ if this nature may well decline.]  [40:  Thus in its 3rd Annual Report the SPT said that it took account, inter alia, of the date of ratification, establishment of an NPM, geographical distribution, size and complexity of a state, regional preventive monitoring and urgent issues reported (CAT/C/44/2, para 19). These are by no means the only factors; others include the work of other UN mechanisms, discussed in the following section, and practical, technical and logistical issues.]  [41:  Thus whilst the decision making of the SPT takes place in June of the preceding year, that of the CPT now takes places earlier and is made public in time for it to be taken into consideration. Obviously, the CPT will not be aware of the SPT’s as yet undecided plans. This reverses the situation before 2014, when the decision-making of the SPT was made in ignorance of the CPT’s plans, though it must be said that there is a degree of predictability to the CPT’s cycle of regular visits. The CPT’s ad hoc visits are of course entirely unpredictable and cannot be factored into any planning process. It seems unlikely that the CPT takes much account of the SPT’s visiting programme when considering whether to undertake an ad hoc visit, but given their differing natures and backgrounds, that is reasonable.] 

This question must not be approached in an overly theoretical fashion. In the early years following the establishment of the SPT this was easy enough since four of the ten original SPT members were either serving or former members of the CPT[footnoteRef:42] and the first Chair of the SPT had until her election been President of the CPT.[footnoteRef:43] From the outset, then, there was a high degree of inter-connection between the CPT and SPT. This was not only at the level of the members. In its formative years a member of the CPT secretariat was seconded to the SPT secretariat and experts who accompanied some of the first SPT visits had also worked in various capacities with and for the CPT.[footnoteRef:44] At the time of writing, one member of the CPT is also a member of the SPT, another is a former member, some have considerable experience as experts on CPT visits whilst others have long academic and practical knowledge of both systems. There is, then, a wealth of common knowledge and practical connection. [42:  Silvia Casale (CPT member from 1997-2009; SPT member from 2006-2009); Zdenek Hayek (CPT member from 1996-2008; SPT member from 2007-2014); Leopoldo Torres-Boursault (CPT member from 1993-2000; SPT member from 2007-2009) and Marija Definis-Gojanovic (CPT member from 2002-13; SPT member from 2007-2012 and from 2014).]  [43:  See 17th General Report, para 31, recording the resignation of Siliva Casale as President of the CPT following her election as Chair of the SPT in March 2007.]  [44:  One such expert, Mark Kelly, was a former member of the CPT secretariat, and is now an elected member of the CPT.] 

At the same time, the impact of this must not be overstated. Each body works within its own organisational structures which have their own practical dynamics and consequences. Although the CPT and SPT do invite representatives to each other’s meetings from time to time,[footnoteRef:45] these are largely formal encounters which, whilst valuable, do not really provide an opportunity to probe substantive and practical issues.[footnoteRef:46] More useful, in practice, are the frequent informal meetings which take place in the context of the many conferences and seminars on torture and torture prevention which members and secretariat of both bodies routinely attend. [45:  See for example CPT 17th General Report, para 19; CPT 18th General Report, para 22; and CPT 23rd General Report para 28]  [46:  This is not to say that the desirability of making such meetings more meaningful is not accepted. For example, in its 22nd general Report (2012) para 28 the CPT says that that ‘it is incumbent on the CPT and SPT to seize all opportunities to cooperation and the sharing of know-how, and in this regard there are regular exchanges of views between the two bodies and their respective secretariats’. Regretfully, ‘regular’ does not necessary imply ‘frequent’.] 

Nevertheless, the rather loose relationship means that there is the potential for disjuncture regarding the ways in the with CPT and SPT work. Much more importantly, however, is that there is also the potential for disjuncture between the standards which they advance and the particular recommendations which they make. These issues were discussed at length at a major conference in Strasbourg in 2009 – tellingly, convened by the CPT, with SPT members attending as invitees – and it is instructive to quote from the Foreword to the Conference Proceedings, in which the conveners observed:
	‘With more actors on the stage, there is a greater need for coordination and to share 	information about what each body is doing, how they are going about their tasks and 	what they are finding. It is also important that preventive bodies do not develop 	contradictory and diverging standards but instead ensure a degree of coherence.’[footnoteRef:47]  [47:   See the Conference Proceedings published as New partnerships for torture prevention in Europe (Council of Europe/APT, 2010), pp 7 – 8.] 

The very point of a preventive approach is to suggest to states what they ought to do in order to try to reduce the likelihood of a breach of the substantive standard occurring, and it is easy to see that suggesting different preventive strategies or priorities might be problematic. Alternatively this could be viewed as an opportunity, an advantage even. When faced with the same problem, there may be two or more possible solutions and having these set out in recommendations would arguably present the state with more options and ways of addressing whatever the matter. Nevertheless, this is not the dominant view. As is well known, the CPT has set out its standards in some detail and over a considerable period of time.[footnoteRef:48] The queston is whether this could be undermined by the SPT setting out different standards. [48:  These tend to be included as substantive comments in the General Reports, and are then replicated in the CPT’s ‘CPT Standards’ document, CPT/Inf/E (2002) 1 Rev. 2015, available at http://www.cpt.coe.int/en/documents/eng-standards.pdf ] 

In practice, the SPT has gone a long way to mitigate this risk by consciously deciding not to set out formal statements of standards in the same way. Rather, it has taken the view that ‘there is no logical limit to the range of issues that, if explored, might have a preventive impact’[footnoteRef:49] and, as a result, there is no need to be limited to the application of a given set of ‘standards’ as such.[footnoteRef:50] As a result, the guiding principle behind the SPT’s approach is that: [49:  See The Approach of the SPT to the concept of Prevention of Torture under the OPCAT, UN Doc CAT/OP/12/6 (Nov 2010), para 5 (f).]  [50:  This contrasts with the CPT which does issue statements of standards on a periodic basis. Interestingly, former CPT member Renate Kicker now distinguished between the normative standards applicable to states and the ‘implementation standards’ which guide the work of expert bodies: see generally Kicker and Moslt, (n 23).] 

‘there is more to the prevention of torture and ill-treatment than compliance with legal commitments. In this sense, the prevention of torture and ill-treatment embraces – or should embrace – as many as possible of those things which in a given situation can contribute towards the lessening of the likelihood or risk of torture or ill-treatment occurring. Such an approach requires not only that there be compliance with relevant international obligations and standards in both form and substance but that attention also be paid to the whole range of other factors relevant to the experience and treatment of persons deprived of their liberty and which by their very nature will be context specific.’[footnoteRef:51]  [51:  See The Approach of the SPT to the concept of Prevention of Torture under the OPCAT, UN Doc CAT/OP/12/6 (Nov 2010), para 3.] 

By taking this approach, it has been possible to avoid becoming ensnared in discussion of applicable standards and to focus on crafting recommendations which are relevant to the particular situation in hand, inspired by as many sets of standards as it seems appropriate to consult and draw inspiration from. Thus the SPT has not gone down the road of setting out formal statements of standards.  
Rather, it has said that ‘it is appropriate to focus on those issues which, in the light both of its visit to the State party in question and its more general experience, appear to it to be most pressing, relevant and realizable.’[footnoteRef:52] It has to be admitted that there is a degree of disingenuousness about this since, at the end of the day, there has to be some reference back to what might be thought to be the most appropriate response to a situation, and it cannot all be context driven, not least because the international framework provides an element of that context.  [52:  Ibid, para 5 (f).] 

Nevertheless, at a formal level, and since there is no shortage of standards, the SPT’s approach is not to endorse or replicate the standards articulated by others but to focus on what using such standards in a preventive fashion might mean in practice. For current purposes, this means that there is, at least in the near future, no need for the CPT to be concerned about the SPT propagating ‘rival’ standards to its own. That said, it ought to be alert to the nature and focus of SPT recommendations as these will certainly convey a flavour of its thinking as regards what it believes to be of significance. Moreover, the SPT has gone so far as setting out in its Annual Reports its ‘approach’ to a variety of substantive issues[footnoteRef:53]. Whilst not statements of standards per se, these serve a not dissimilar function insofar as they are a guide to the way in which the SPT may respond to situations it encounters and as to how it might expect to see others – such as NPMs – responding to similar situations. [53:  Section V of each SPT Annual Report from the 4th (2010) (UN Doc CAT/C/46/2) onwards addresses ‘Substantive Issues’ which ‘may be taken to reflect the current approach of the Subcommitttee to the issues that it addresses’ (ibid, para 4). Recent examples include: prevention of torture and lesbian, gay, bisexual, transsexual and intersex persons para (9th Annual Report (2015), UN Doc CAT/c/56/248-82 pre-trial detention (8th Annual Report (2014), UN Doc CAT/C/54/2, paras 73–96); corruption and the prevention of torture (7th Annual Report (2013) UN Doc CAT/C/52/2, paras 72–100); indigenous justice and the prevention of torture (6th Annual Report (2012) UN Doc CAT/C/50/2 paras 69–94).] 


(b) The SPT and the NPMs 
Turning now to the NPMs, the OPCAT obliges the SPT to undertake a broad range of tasks in relation both to their establishment by the states parties and, once established, to their day to day operational activities. Indeed, the OPCAT envisages something of another ‘triangular’ relationship, this time between the SPT, NPM and State party. NPMs have ‘the right to have contacts with the Subcommittee on Prevention, to send it information and to meet with it’.[footnoteRef:54] This is the counterpart to Article 11(b)(ii) of the OPCAT which mandates the Subcommittee to ‘[m]aintain direct, if necessary confidential, contact with the national preventive mechanisms’. The web of relationships is then completed by Article 12 (c), under which the States Parties undertake to ‘encourage and facilitate contacts between the Subcommittee on Prevention and the national preventive mechanisms’. There should, therefore, be a fluid and on-going set of relationships between them. [54:  Ibid, Article 20(d).] 

To this end, the SPT has issued Guidelines on National Preventive Mechanisms which concern both the process by which the NPM is to be identified and established, how it is to be supported and engaged with by the State, and how the NPM ought to operate in order to fulfil its OPCAT obligations.[footnoteRef:55] In addition, the SPT has produced various other tools to assist NPMs in their work.[footnoteRef:56] Perhaps most importantly, in 2012 the SPT inaugurated the concept of ‘NPM advisory Visits’, these being short visits focussed on the work of the NPM in the country visited, exploring how it undertakes its functions and any difficulties faced.[footnoteRef:57] At the end of such visits the SPT currently issues two confidential reports, one to the NPM itself, the other to the State Party, concerning the work and functioning of the NPM. In 2015 the SPT further developed this idea by inaugurating short visits to countries which were yet to establish an effective operational NPM.[footnoteRef:58] [55:  SPT 4th Annual Report (2011), UN Doc CAT/C/46/2 paras 63 – 102.]  [56:  For example the Analytical Assessment Tool for National Preventive Mechanisms (January 2016), available at http://www.ohchr.org/Documents/HRBodies/OPCAT/AnalyticalTtoolsNPM_en.pdf]  [57:  By the end of 2015 the SPT has undertaken NPM advisory visits to: Honduras; Senegal; Moldova; Germany; Armenia; Ecuador; Malta; Netherlands and Turkey.]  [58:  By the end of 2015 the SPT had undertaken two such visits, to Nigeria and to Nauru.] 

It is a matter of record that the decision to establish NPM Advisory visits was based on the experience gained under a project established by the Council of Europe and European Union, the ‘European NPM Project’ which ran from 2009-2011 and which included short visits to a number of NPMs within the Council of Europe area. NPM Advisory visits enable the SPT to undertake visits within the European area which do not directly overlap with those undertaken by the CPT and which also focus on matters - the establishment and operation of the NPMs – which formally speaking are clearly within its mandate rather than within that of the CPT. The SPT has further developed its work with NPMs by establishing Regional Teams[footnoteRef:59] which focus on the work of the NPMs at each SPT session, meeting with them as often as possible and issuing guidance to them in response to questions which they might ask the SPT in order to assist them in their work. [59:  The SPT Regional Teams are not based on the five UN regional groupings but on four functional regions, which includes a single European Regional Team covering the Council of Europe area. Details are on the SPT website at http://www.ohchr.org/EN/HRBodies/OPCAT/Pages/ContactRegionalTeams.aspx] 

The relationship between the SPT and NPMs is not, however, limited to one of oversight and support. Naturally, NPMs are a major source of information which can inform the visiting programme of the SPT, and the SPT takes time to meet with the NPM (if established) during all of its official visits, irrespective of whether or not it has an NPM focus. The reports produced by the SPT after its visit, like those of the CPT, are confidential and can only be made public with the consent of the State concerned. However, OPCAT Article 16(1) permits the SPT to ‘communicate its recommendations and observations’ to the NPM on a confidential basis, ‘if relevant’. It has done so on a number of occasions. The purpose is to permit the NPM to assist the SPT in the follow-up to its reports and this highlights the extent to which the NPM, whilst a ‘national’ mechanism, is also recognised as having a distinct role within the international system established by OPCAT.  

(c) The CPT and the NPMs 
There are, then, strong links between the SPT and the NPMs which are growing ever stronger. Moreover, the NPMs are, legally speaking, bodies operating within the OPCAT system, not under the ECPT. Nevertheless, the CPT can hardly be expected to be indifferent to the establishment of national bodies focussed on preventive visits to places of detention. This, then, raises the question of the nature of the relationship between the CPT and the NPMs established within the OPCAT framework.
It seems fair to say that the CPT initially responded with caution to the establishment of NPMs. The 2009 seminar on ‘New Partnerships for Prevention in Europe’ marked an important development, seeing the NPMs as a part of the context in which the CPT was working and focussing on how to maximise that relationship. It has to be said, however, that that vision was still something of a one-way street. In the words of the Background Document prepared for the Conference, ‘it is true to say that, to date, CPT delegations visiting States Parties will meet with NPMs and that, although there will be an exchange of views on particular topics, the flow of information will tend to be in one direction – towards the CPT’.[footnoteRef:60] The chief reason for this concerned confidentiality, and will be briefly considered in the next section. To that extent, then, the approach of the CPT appeared to be not dissimilar from its approach to domestic civil society – a potentially valuable source of information to inform its work and an additional voice to assist in the implementation of recommendations contained in published CPT reports, but little more. Reflecting this cautious approach, CPT reports tended to limit themselves to fairly general statements of support for the establishment and work of NPMs. [60:  New partnerships for torture prevention in Europe (Council of Europe/APT, 2010), , p 133.] 

A significant change came about in 2012 when, in its 22nd General Report, the CPT included a section on ‘Relations between the CPT and NPMs’.[footnoteRef:61] This re-set the nature of the relationship in much more positive terms, arguing that ‘from the outset of its activities …. the CPT has been recommending the establishment of independent national structures’.[footnoteRef:62] Whilst recognising the significance of the relationship between the CPT and SPT, it says that establishment of NPMs is ‘arguably even more significant’ than the establishment of the SPT itself, noting that ‘the NPMs are natural partners for the CPT’ and the effectiveness of its work ‘will in future depend to a large extent on the quality of the interaction between the Committee and these mechanisms’.[footnoteRef:63] [61:  CPT 22nd General Report, (2012) paras 27-52.]  [62:  Ibid, para 27. It must be said that no source is given for this assertion, and it is a position which commentators on the ECPT had previously failed to spot.]  [63:  Ibid, para 29.] 

This marks a major shift in perception of the relationship between the CPT and NPMs. The CPT sets out a series of ‘provisional thoughts’ on those future relations. What is striking is that the CPT carves out for itself an ‘oversight’ role in relation to the NPMs and the OPCAT, saying that when it (the CPT) ‘encounters situations’ in which the NPM does not appear to fulfil the OPCAT criteria or conform to the SPT’s NPM guidelines ‘it will raise matters with the national authorities’.[footnoteRef:64] The intention is clearly to assist NPMs to fulfil their OPCAT mandate, but it is also striking that the CPT says nothing about liaising with the SPT concerning the raising of such issues, which the SPT may of course already be doing itself. [64:  Ibid, para 34.] 

The CPT then stresses the importance of knowledge exchange, noting the involvement of its members in the European NPM project and other initiatives and says that, in order to promote synergy, it envisages ‘the organisation of regular exchanges of views on topical issues with representatives of established and operational NPMs’.[footnoteRef:65] The issue of divergent standards is, however, still in view, with the CPT noting that, as the work of the NPMs develops, so does ‘the risk of diverging approaches and interpretations vis a vis given situations.’[footnoteRef:66] Whilst accepting that ‘it may not be possible to arrive at common standards in all areas’, the CPT embraces the language used in the 2009 seminar when it calls for ‘coherence’ of the actions proposed.[footnoteRef:67] Interestingly, the CPT then raises the importance of ‘common methodologies’ for conducting visits, and suggesting that the CPT might share ‘available internal tools’ with NPMs to assist them.[footnoteRef:68] It is difficult to resist the conclusion that, despite what is said, the overall aim of ‘knowledge exchange’ is to ensure that NPMs reflect the working methods and substantive standards of the CPT as far as possible. [65:  Ibid, para 37.]  [66:  CPT 22nd General Report, (2012) para 38.]  [67:  Ibid, para 38. Cf New partnerships for torture prevention in Europe (Council of Europe/APT, 2010), pp 69-71.  ]  [68:  Ibid, para 39.] 

The CPT then proceeds to a series of suggestions concerning the practical liaison between the CPT and NPMs in the context of the preparation for, and execution of, CPT visits.[footnoteRef:69] Interestingly, and importantly, the CPT says that the presence of the NPM at its final talks with the authorities ‘is particularly useful’.[footnoteRef:70] This would make the NPM privy to comments which hitherto have been confidential, and seems to mark a significant change in the CPT’s approach to confidentiality. The CPT clearly considers its actual report to remain confidential but believes that the state might consider transmitting it to the NPM on a confidential basis, even when it is not yet published.[footnoteRef:71] This reflects an enhanced understanding of the role which the NPM can play in follow-up discussions and the CPT suggests that, once an NPM ‘is in possession of the full visit report’, the CPT ‘intends to consult with the mechanism on how it can best help the Committee take forward its recommendations’.[footnoteRef:72] There are, however, limits to what might be done, and the CPT makes it clear that it does not consider joint visits conducted by the NPM and CPT to be appropriate.[footnoteRef:73] [69:  Ibid, paras 42-43. See also 24th General Report (2014), para 32: ‘the CPT delegations have had consultations with [national preventive] mechanisms during many visits’.]  [70:  Ibid, para 44. This is in addition to its ‘welcoming the presence of representatives of the mechanisms at its meetings’ during the course of the visit. ]  [71:  Ibid, 45.]  [72:  Ibid, para 46. This might include a meeting in the country concerned and which might also involve ‘other relevant actors’ (ibid).]  [73:  Ibid, para 52. This contrasts with the practice of the SPT which does visit places of detention with NPMs in the context of its NPM Advisory Visits.] 

One reason for this enhanced level of interaction might be that an increasing number of CPT members are also members of their own state’s NPM. As a result, the work of the CPT is, de facto, known to at least some within the NPM and it is implausible to expect this knowledge to be held in limbo. Once again, there is a sense in which the approach of the CPT, as set out in its General Report, is as much about controlling the way in which its output is used as it is about releasing the potential of the NPM as a partner in prevention. This assessment may, however, be unduly negative as there is currently little in the public domain on which the extent and experience of such enhanced level of interaction can be assessed. What is clear is that the CPT now recognises the NPMs as a significant force in torture prevention in the Council of Europe area and is seeking to develop its practical engagement with the NPMs to a degree which now far outstrips the levels of its engagement with the SPT, and the capacity of the SPT to engage with the NPMs. This is a source of challenge for the coherence of the triangular relationship, as NPMs find themselves increasingly under pressure to engage with both the SPT and CPT. It is likely to be an increasingly important element of the operational landscape in the near future.	
(d) Cooperation and confidentiality
The work of the CPT, like that of the SPT, is subject to an obligation of confidentiality which can only be lifted by the state itself or if, as a result of a lack of co-operation, it is decided to issue a Public Statement: something which the CPT has done very rarely and the SPT not at all. This flows from concerns relating to state sovereignty in permitting international mechanisms to visit places of detention as a matter of right. The same concerns do not (or ought not) apply to national mechanisms and so NPMs are not bound by such an obligation. Indeed, openness and transparency ought to be the hallmarks of their work. This has practical implications for the manner and extent to which the CPT, SPT and NPMs can cooperate and support each other. While confidentiality may help cooperation between the international bodies and states, it impedes cooperation between those bodies. Ultimately, however, it is a question of confidence building between the various bodies concerned, whilst recognising that there are some clear lines which are not to be crossed. Where those lines are to be found is, however, itself becoming increasingly blurred as more and more NPM members become members of the CPT, the SPT or, indeed, both. 
IV. Conclusion
In the light of this complex background, what is to be done? It is of course important that the various international and national bodies work in harmony – though it is important to stress that harmony does not necessarily imply a harmonisation of practice or process. Rather, it is more about finding ways of working which respect and reflect the various institutional and other parameters which bear upon their functioning in such a way as to maximise their respective practical impacts.
Even at the most basic levels, the degree of procedural coherence that can be achieved between the work of the mechanisms operating within different institutional frameworks is severely limited. If this is so as regards the CPT and the SPT, it must be even more so as regards the NPMs. There is little likelihood of the international bodies taking account of the visiting work of the NPMs when constructing their programmes, let alone vice versa. The entire point of unannounced visiting is that it is unpredictable and if this creates a degree of incoherence and duplication, it may be just an inevitable by-product of the system itself. Rather than trying to address this as a problem, perhaps it is best seen as a reinforcement of the system, or, at the very least, something that one just has to learn to live with it. From the perspective of the mechanisms themselves, such incoherence need only become a problem when it impacts upon the levels of co-operation received from states who are at the ‘receiving end’ of such multiple attentions. 
Finally, and perhaps most importantly for the work of ‘domesticating’ international standards, it is important to remember that in many ways it is strange to be concerned about the lack of substantive co-ordination between independent international mechanisms. It is hardly unusual for international human rights bodies to take different views on similar questions. As regards the CPT and SPT, whilst each is doubtless aware of the work of the other and draws on that work to help inform its own activities – and to reinforce the work of the other when it is possible and appropriate to do so[footnoteRef:74] - each works within its own context and responds to the situations which it encounters in the light of the substantive obligations in the manner which it considers most appropriate. What else ought they to do? What is really at issue is not so much the co-ordination of ‘outputs’ but of ensuring that there are no significant differences of approach in their understanding of essentially similar substantive norms and applicable concepts. This is a very real concern, since such variance has occurred in other contexts and resulted in unhelpful ‘forum shopping’. The problem is exacerbated when the norm or concept is of a relatively undefined or inchoate nature. There is, then, a clear need to strive for a degree of consistency if the work of the various bodies is to have credibility, let alone coherence. Yet once again, this is not necessarily easy to achieve and, to the extent that this has been achieved by the SPT and CPT it has largely been the result of the SPT abstaining from producing documentation in a form which might have such an effect. [74:  Thus the CPT now routinely raises issues concerning the establishment of NPMs under the OPCAT. When planning its own visits the SPT will also regularly have regard to the published reports of the CPT and the recommendations which they contain. ] 

It may well be that the context of prevention is different from other contexts: the very point of a preventive approach is to suggest to states what they ought to do in order to try to reduce the likelihood of a breach of the substantive standard occurring, and it is easy to see that whilst suggesting different preventive strategies or priorities might be problematic, it may be considerably less problematic than one body finding something to be a breach of an international obligation when another does not. Indeed, constructive alternatives might even be helpful. Ultimately, what is most important is that there is a common vision to which all participants in the increasingly complex landscape subscribe and which they are all attempting to realise, albeit that this may sometimes be in rather different ways and perhaps along difference trajectories. 
