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In May 1646 the English ship Margaret Constant arrived in Venice. Like all foreign ships she 

did not dock in the Bacino of St. Mark, but instead in the small but heaving harbour of 

Malamocco, situated on the central of the three channels connecting the Venetian lagoon with 

the Adriatic Sea at the southern end of the Lido island. Her cargo was unloaded and the ship 

had some recaulking done in nearby Poveglia. Once this work was completed, 26 seamen 

demanded two months of their salaries in arrears, which Captain John Bondoch had promised 

them on arrival in Venice and, on his refusal, they abandoned ship. In the following days the 

dialogue between captain and crew broke down entirely; when the troops of the Podestà of 

Malamocco intervened to try and defuse the situation, a fight involving firearms erupted and 

caused the death of one of the seamen. Even by the standards of Malamocco, a notoriously 

rough place, this was an exceptional outburst of violence, and the Venetian authorities swiftly 
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moved in to investigate. The seamen, at this point locked in the local keep, denounced the 

captain for breach of contract, claiming he had first promised and then refused to pay two 

months’ worth of their wages in arrears.  

Throughout June the two parties fought in the Venetian courts. Due to the severity of 

the episode, and the complex mix of civil and criminal charges involved, the case was 

delegated to one of the highest courts of the Republic, the Avogaria di Comun,
2
 and it is for 

this reason that, rather exceptionally, two complete trials – a civil and a criminal one – have 

survived.
3
 The defence of the captain was firmly centred on justifying his actions by 

reiterating English usage regarding the payment of wages:  

 

It is the fixed and unalterable usage [in England], that on signing up sailors leave the 

first five or six months’ pay in the Captain’s hands as a guarantee of continued service, 

and they cannot start receiving pay beforehand.
4
  

 

On 28 June, however, Bondoch was condemned in a civil court to pay the sailors’ full wages 

up to that day or, if they decided to come back on the ship, the equivalent of just the two 

months he had promised them, so they could also pay off the debts they had been running in 

town in the intervening time. In the criminal trial he was absolved, the Venetian court 

arguing, somehow in contradiction to the position held during the civil trial proceedings, that 

his acts were committed with the intention of preserving peace in the harbour, although I 

cannot help but think that the fact that he had just been transporting – for free – biscuit 
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(biscotto) to the Venetian Navy (Armata), at that time engaged against the Ottomans in the 

waters of Crete, might have had some influence on the court’s decision.
5
  

On the following 4 July the Venetian Senate promulgated a decree allowing foreign 

sailors to resort to the Republic’s tribunals only to force their captains to respect the clauses of 

the original contract and the laws of their own country of origin. This was not carried out in 

practice, however, and until the end of the century Venetian courts continued to hear similar 

cases, notwithstanding the frequent republication of this prohibition.  

These two trials were preserved as they contributed to the development of Venetian 

law, becoming the basis of substantial jurisdictional reforms regarding foreigners’ ability to 

sue in the Republic’s courts of justice. It is important to underline here how, within the 

idiosyncratic Venetian legal system, ʻprecedentʼ played a far more important role than in 

other continental systems; from this perspective therefore it is rather comparable with English 

common lawʼ.
6
 However, I would argue that the importance of this case went well beyond 

Venice, and it should be considered as marking an important stage in the development of 

European international commercial and private law.  

The trials of the Margaret Constant provide us with a privileged view into the social, 

economic and political implications of maritime wage controversies. I have discussed these in 

detail elsewhere,
7
 here I just want to start this essay by briefly focussing on one particular 

aspect of it: the differing points made by the English captain in his defence, and by the 

Venetian magistrates in their judgment. Bondoch focussed on the ʻlaws and customsʼ of 

England regarding seamen wages’ disbursement, which he described in grossly simplified 

terms compared to the actual situation, a version which had the full support of other captains 
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and merchants of the local English mercantile community in the testimonies they provided for 

the trials.
8
 However, the Venetian magistrates did not question the nature of these English 

ʻlaws and customsʼ, for them the crucial point did not lie in these or in their application, but 

on Bondoch breaking the promise to actually disburse his crew the sum equivalent of two 

months of wages, and on his attempts to stop his crewmen from accessing the courts of the 

Republic to enforce this promise. For the Avogadori di Comun his culpability was clear: 

 

You have been the cause and root of this evil, and if you had satisfied them of rightly 

owned wages, as you should have done, and had actually promised them; and if you 

had not lied about this to the Camera dell’Armamento about the unfolding of events in 

the run up to their abandonment of the ship, none of these troubles would have 

happened [the riot in Malamocco], and therefore you are culpable...
9
 

 

The crew of the Margaret Constant appeared to have been fully made up of Englishmen, 

something rather rare in the seventeenth century Mediterranean, so in this particular case there 

was no issue about the existence of clashing national usages or about the application of 

different agreements. The issues at the core of this controversy were two: maintaining one’s 

promise and not hindering access to justice. The reason why the case of the Margaret 

Constant should matter deeply to us is because it highlights the existence of two rather 

different attitudes towards the law, that it to say, of two different conceptions of justice in 

Venice and England. 
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From the last quarter of the sixteenth century Northern – English and ‘Netherlandish’
10

 

– shipping had entered the Mediterranean, and quickly established themselves as important 

economic players in this area. This phenomenon, famously described by Fernard Braudel as a 

veritable ‘Northern Invasion’,
11

 was for a long time understood in simple ‘national’ terms, 

assuming that these Northern ships were simply the expression of the expansion of their 

national economies. However, the documentation found in Mediterranean courts of law tells a 

less linear and rather more complex story, as what emerges is a maritime sector characterized 

by a considerable mix of capital investment and usually also by multi-national crews.  

In other words, the Northern Invasion was neither a linear nor a uniform process, and 

its complexity has been severely underplayed by the classic narrative which linked it to a 

swift Northern takeover of Southern European economies. Over the last twenty years my 

research has focussed on delving deep into this phenomenon to try and understand the precise 

practical modalities of this transition. The investigation of the differences in traditional local 

customs, and in the laws increasingly promulgated in this period to support and facilitate 

maritime trade, has proven to be a fruitful way of approaching this topic. From the primary 

evidence in Mediterranean countries’ courts of law a notably high rate of litigiousness 

between Northern captains and their crews has emerged, and this tallies with the comment of 

Ralph Davis who, in his classic analysis of the British shipping industry, pointed out how 

during the seventeenth century wage litigation in the London High Court of Admiralty was 

especially high amongst crews active within the Mediterranean. This was for him a rather 
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puzzling issue, especially given that wages for crews active there appeared to be higher than 

those available for the same period in other areas of English shipping activities.
12

  

Starting in the last quarter of the sixteenth century, in Genoa, Livorno and Marseille 

the Northerners were increasingly active not only on the maritime routes connecting the 

Mediterranean with the north of Europe, but became also important players in intra-

Mediterranean trade. For Venice the situation was rather delicate, as in addition to their 

activities in those two maritime trade circuits just mentioned, English and Netherlandish 

shipping played also a fundamental support role for the Armata throughout the seventeenth 

century, when the Republic was embroiled in several naval conflicts, with the War of Candia 

(1645-1669) towering above them all due to its length and financial costs. This situation 

placed the Republic in a most difficult conundrum: English shipping was both its strongest 

competitor for maritime traffic and a necessary element to bolster Venetian naval strategy in 

the region. These two contrasting elements profoundly shaped all aspects of Anglo-Venetian 

interactions, and also influenced the practical administration of justice within the maritime 

sector, as clearly evidenced above in the case of the Margaret Constant.
13

 

  

 

1. Socio-economic history and the law: an historiographical genealogy 

The methodological peculiarity of my recently completed ERC-funded project Sailing into 

Modernity, was to make use of material produced by courts of justice to compensate for the 

scarcity of more traditionally ‘economic’ documentary evidence connected with maritime 

employment before the middle of the eighteenth century.  
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 Over the last two decades, documentary material of this kind has been fruitfully used 

for the study of the Ottoman Empire to elucidate many issues related to socio-economic 

analysis, business organization and even economic growth; especially the records of the khadi 

courts have allowed scholars to compensate for the scarcity of extant primary evidence 

directly related to the economic sphere.
14

  

 This kind of approach is still relatively novel in its application to Western Europe’s 

socio-economic history, however it echoes the approach pioneered by Italian historians at the 

end of the nineteenth and the beginning of the twentieth century, a group which came to be 

known as the ‘economic-juridical school’ (‘scuola economica giuridica’). Its main 

representatives were Gaetano Salvemini, Gioacchino Volpe, Romolo Caggese and Gino 

Luzzatto, who championed an analytical approach “at the fertile crossroads between the 

historiography of institutions and that of society, the latter seen especially from its economic 

side”.
15

 The peculiarities of the Italian Middle Ages, with its impressive economic growth 

founded on flourishing urban middle classes, predisposed it for a historiographic approach 

focused on social conflict as a primary engine of economic and political change.
16

  

Throughout the twentieth century this type of analysis evolved, forming something of 

a red thread within the Italian historiographical tradition, although it did not really cross 

national boundaries.
17

 Given the wealth of international scholarship which has investigated 

the Italian Middle Ages, there are three major exceptions to this neglect within Anglophone 
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scholarship, all connected more with the ‘economic’ than ‘juridical’ element: Philip Jones’ 

close critical engagement with these authors on the vexed question of the ‘transition from 

feudalism to capitalism’; Stephen Epstein's sharp revisionism, which engaged with both 

Italian and British historiographies; and Chris Wickham’s active and critical engagement with 

the Italian debate on the connection between economic and political development.
18

 In my 

view, this profoundly Italian approach to the interplay between economic development and 

politico/juridical institutions needs also to be considered as a silent intellectual ancestor to the 

New Institutional Economics approach, whose chronological focus from the late seventeenth 

century has meant it has just about ignored developments in earlier centuries.
19

 There are of 

course exceptions, such as the work of Avner Greif, who cogently argued for the crucial role 

of medieval institutions and contract law in establishing the basis of Western European 

economic hegemony, but these studies concentrate, again, more on the ‘economic’ and less on 

the ‘legal’ side of the story.
20

  

Another important influence to my methodological approach is Italian microhistory, 

not just because Giovanni Levi and Edoardo Grendi played an important role in my own 

intellectual development, but also because the analysis of the type of evidence on which this 
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research work is based – such as judicial and notarial material – has been the privileged 

playing field of this particular approach, which has defined and discussed at length its limits 

and possibilities for analysis. These have been tested and discussed across various national 

historiographies and sub-disciplinary approaches – economic, social and cultural – thus 

providing a stimulating example of a truly trans-national and trans-cultural approach.
21

 

The complex history of Italy does not lend itself easily to a comparative approach. 

From the economic side, the traditional interpretation of the terminal decline of the various 

Italian states during the early modern period has certainly contributed to its absence from the 

bibliography and debates on early modern economic history. However, recent revisionist 

analyses have turned Italian decline from an ‘absolute’ to a ‘relative’ one, thus opening up the 

possibility of fruitful comparisons.
22

   

 

If things are already rather complex from the economic side, the situation is possibly even 

more complex from the legal history side given the substantial, and substantive, differences 

between legal systems within Europe. Nearly twenty years ago Antonio Padoa-Schioppa 

commented that “the reader should always bear in mind that the comparative history of 

European law – a fascinating field of research for the wealth of perspectives that it opens up 
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on both past and present – is still for the most part unexplored country”.
23

 The situation has 

not really changed in the intervening time.   

 The history of legal systems, embedded within what can be generally called a New 

Institutional Economics interpretative framework, is truly a potentially most fruitful avenue of 

investigation.
24

 In an essay dedicated to the relationship between maritime and global history, 

a few years ago, I encouraged maritime historians to “move in the same direction as the so-

called ‘new institutional’ economic historians and commit themselves to work toward 

transcending national historiographies by exploring different approaches through the use of 

wide-ranging comparisons”.
25

 Sailing into Modernity was conceived and designed with this 

kind of approach in mind, and these issues are also at the centre of another ERC-funded 

project, Mediterranean Reconfigurations: Intercultural Trade, Commercial Litigation, and 

Legal Pluralism (15
th

-19
th

 centuries), under the direction of Wolfgang Kaiser.
26

 What is 

particularly striking, and worth stressing, is that these projects have been conceived and 

designed completely independently by scholars with rather different intellectual genealogies 

and personal trajectories, and still they share a very similar approach based on the effort to 

overcome monocausal explanations through a strong comparative stance based on the active 

engagement with different methodologies and several national historiographies.  

 Mediterranean Reconfigurations utilises court practices to investigate how exchanges 

within actual commercial judicial cases constituted the foundations of a process of cross-

fertilization among legal systems in the Mediterranean, something which does not emerge 

from the doctrinal and jurisprudential sides of the story. Sailing into Modernity employs a 
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similar approach; seeking to understand maritime trade and labour through cross-referencing 

the institutional and normative sides with their actual implementation in everyday disputes 

and diplomatic exchanges, in order to provide an alternative perspective on the actual 

development of different European legal systems.
27

 Both these projects are positive signs of 

increased inter-disciplinary dialogue, especially through the involvement of young scholars 

with very different backgrounds. However there is still a lot that can be done to further foster 

these exchanges. It is rather telling that at the 2010 Istituto Datini conference on the subject of 

Where is Economic History Going? Methods and Prospects from the 13
th

 to the 18
th

 centuries, 

the session dedicated to ‘Old and New Insights: relationships with other subjects’ did not 

include any contribution to this burgeoning relationship between legal and economic 

history.
28

  

These efforts at analysing economic development through a primarily qualitative and 

not quantitative approach are also meant to overcome the well-known limits of pre-modern 

evidence. When dealing with maritime litigation, the practical impossibility of a quantitative 

approach is even more evident; the ephemeral nature of pre-modern economic documentation 

is paired with the even more ephemeral nature of the material produced in pursuing maritime 

trade, especially log books and roll musters whose survival is exceedingly rare for the period 

before the eighteenth century. The archival situation in Venice is also particularly dire, as port 

books and other documentation connected with the management of the economy were deemed 

surplus to requirement and pulped when the archives were relocated after the fall of the 

Republic; the only ‘economic’ material that survived in a serially consistent manner being 

that produced from the 1750s onwards.
29
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Even if the socio-economic and legal sides are the two main pillars of this analysis, in 

the course of my research it became increasingly evident that the political dimension is an 

essential part of this story. On the one hand, maritime litigation ended up generating a wealth 

of diplomatic exchanges between the countries under investigation; and, on the other, 

domestic political developments in each state played an important role in shaping maritime 

employment throughout Europe and directly influenced both the production of legislation and 

the attitude of the courts of justice towards these issues.  

 

Throughout the seventeenth century the role of consuls appears to be evolving from 

representatives of merchants to those of states, these developments were not linear and 

presented substantive local differences across Europe, as exemplified in a recent collection 

edited by Marcella Aglietti, Manuel Herrero Sánchez and Francisco Zamora Rodríguez.
30

 I 

have discussed elsewhere how consuls played an accessory but important role within 

maritime wage controversies, usually by providing translation services when needed, and by 

liaising between local authorities and fellow countrymen.
31

 However, if consuls were 

increasingly becoming expressions of state interests, merchants and seamen were not 

necessarily conducting their business along national lines. This had important consequences, 

especially when maritime controversies landed in the courts.  Through the active engagement 

– or lack of – of ‘national’ consuls it is possible to evaluate states’ involvement in the 

maritime activities of their own subjects.
32

  

                                                                                                                                                                                     
see Filippo de Vivo et al. (eds.), Fonti per la storia degli archivi degli antichi Stati italiani (Rome: Direzione 

Generale Archivi, 2016), 113, 160-161,168-169, 171-173. Massive losses specifically to the archives of the 

Venetian Corti di Palazzo were suffered in the 1770s during the tenure of Antonio Antelmi as their Custodian, 

for a detailed analysis of these losses, and their implications for the study of all Venetian history: Fusaro, 

“Politics of justice/Politics of trade” (footnote 6). 
30

 Marcella Aglietti, Manuel Herrero Sánchez and Francisco Zamora Rodríguez (eds.), Los cónsules de 

extranjeros en la Edad Moderna y a principios de la Edad Contemporánea (Madrid : Ediciones Doce Calles, 

2013). 
31

 Fusaro, “The Invasion of Northern litigants”, and The Making of a Global Labour Market.  
32

 Two evocative examples of such issues, involving English and Venetian merchants and ships in Suraiya 

Faroqhi, "The Venetian Presence in the Ottoman Empire", The Journal of European Economic History, 15 

(1986), 345-384, 374; and Daniel Goffman, Britons in the Ottoman Empire, 1642-1660 (Seattle – London: 



Following northern seamen’s litigation within Mediterranean courts of justice allows 

us to trace the evolution not only of legislation itself, but also the changes in the balance of 

power between different states. By tracing the quantity and quality of consular involvement in 

these controversies, we can evaluate the development of more stringent ‘national policies’ 

about wages and employment, and the reach of soft power of various states. From a 

preliminary analysis it appears that throughout the seventeenth century consuls’ jurisdiction 

within Europe was more tacit and informal then previously assumed. Whatever the status of 

consuls regarding the extent of their jurisdiction, the growing reality of international crews 

certainly acted as a practical limitation of their activities in this regard. Whatever the 

nationality of the ship and her master, a sailor with a differing nationality would have had 

absolutely no interest in appealing informally to the consul for the resolution of the 

controversy. A far better chance was to appeal to the local courts, especially in places where 

the protection of sailors’ rights was stronger, as was clearly the case in Southern as opposed 

to Northern Europe. 

 Behind this type of litigation there were several important political and diplomatic 

issues to consider. In practical terms, one can sometime see how local authorities were 

actually sort of tacitly pleased when such controversies were handled by consuls, in the quiet 

privacy of their own homes instead of allowing these cases to clog up the courts. At the same 

time, there was a growing political and diplomatic debate as to how many of these 

controversies should legitimately be handled by consuls as all European states were 

concerned about not being seen to give up any of their own jurisdiction.
33
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2. Legal History: Theory and Practice 

Mario Ascheri once astutely commented that economic historians focus on merchants, 

markets and goods rather than on the legal institutional frameworks of mercantile activities, 

whilst legal historians concentrate on the doctrinal side of institutions: “doctrines last (and 

even today can be useful in the courts), institutions die and it is pointless to court them”.
34

 

These divergent interests regarding the subject itself are among the factors which have 

historically hampered the dialogue between economic and legal historians. But now a closer 

collaboration is emerging between scholars of the two disciplines, and this volume is clear 

evidence of that;
35

 this should allow us to better investigate the ʻlawʼ beyond its ʻnormative 

systemʼ reality and instead study it as a social, economic and ultimately cultural practice 

along the lines suggested by Christopher Hill and Lawrence Friedman.
36

  

 However, the development of this fledging dialogue is being somewhat hindered by 

legal historians’ lively internal debate on the exact terms of the relationship between the ‘law’ 

as an autonomous system and other social factors.
37

 In a recent – and perceptively witty – 

analysis of the legal profession’s prejudice against empirical research, Elizabeth Chambliss 

carefully discussed the development of this debate and the strength of those who “tend to 

view law as an independent discipline with its own theories and methods, and not simply a 
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parade ground for the social sciences”.
38

 She also highlighted the pitfalls and dangers intrinsic 

to this kind of investigation, which is necessarily cross-disciplinary and therefore potentially 

contentious. In Chambliss’ words, the dangers are many and multifaceted, as “socio-legal 

scholarship is plagued by infighting between law and social sciences, the social sciences and 

the humanities, and competing perspectives within social sciences disciplines”.
39

  

 Let me be absolutely clear on this, I come to these issues from what I can only 

describe as a ‘robustly historical’ perspective, which has been inspired by the conviction that 

it is possible to shed light on the socio-economic development of a society through the 

analysis of the evolution of its legal structures.
40

 I have absolutely no illusion that the 

relationship between laws and the societies which generate them is anything but extremely 

complex and multilinear.  

As an historian, I see law as a supremely social construct, and as a ‘social and 

economic’ historian I am convinced that it is essential to investigate, and take into full 

account, all the active constituents which contributed to its evolution.
41

 This requires a 

collective effort at carefully disentangling the reciprocal influences at the basis of the 

interdependence between the evolution of legal norms and the development of societies and 

political systems. And for this reason, even with my empirical bias, I am convinced of the 

paramount importance of the more theoretical – jurisprudential – side of the story. However, 

my own research is firmly focused on the practice of the courts, as ultimately I am not 

interested in legal history per se but in the social and economic elements which emerge from 

the analysis of legal documentation. Concentrating on trying to reconstruct how actual events 

unfolded, and on the practice of the courts in confronting them, has allowed me to investigate 
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the gap between the normative side (in this specific case of maritime law) that expressed 

governments' desires and aspirations, and its practical application on the ground. The problem 

with fully trusting treatises and manuals concerned with the law and its administration – of 

which there is an abundance for Italy (and Venice) for this period – is their (perfectly logical) 

reliance on jurisprudence at the expense of practice.
42

 Ascheri warned scholars not to treat 

them as pure gold (‘oro colato’), highlighting how their authors “interrogated the sources with 

questions different than ours, and thus obtained different answers”.
43

 Jurisprudence and 

practice did not always coincide,
44

 and this was not a problem exclusive to ius commune 

countries; there was also a gap between doctrine and case law in common law, as Simon 

Deakin pointed out when discussing the evolution of labour law.
45

 

 

 

3. Hierarchy of legal sources and procedure as political concerns 

Had it been less politically charged, a wage case such as that of the Margaret Constant would 

have normally been tried with summary procedure in the court of the Giudici del Forestier; its 

criminal component would most likely have been dealt with directly by the Podestà of 

Malamocco. However, the particular circumstances of this case – such as the involvement of a 

foreign ship, especially one of those employed in the war effort against the Ottomans, and 

shedding of blood during the disturbance in Malamocco, with all the corollary concern about 

effective port policing – made it an especially sensitive one, causing its delegation to the 
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Avogaria. This flexibility was peculiar of the Venetian pragmatic approach to the 

administration of justice, with both the choice of court and of procedure applied, being clear 

evidence of the political will behind the administration of justice.
46

  

Another important element which warrants analysis is how the Venetian system of 

justice could be extremely flexible regarding the hierarchy of legal sources applied by the 

courts, and these variations provide an excellent means with which to appreciate the political 

economy of the Republic. Venice appears to be rather exceptional amongst early modern 

European states in claiming ‘monopoly in law-making’, which traditional legal theory 

attributes to ‘modern states’ and which implies the existence of a clear hierarchy of sources.
47

 

In the words of Silvia Gasparini: 

 

The only valid norms in Venice are those issued or sanctioned by Venetian legislators. 

The administration of justice is never delegated to a special class of jurists, and there is 

never any reference to a source of law external to the system. Both legislation and 

jurisdiction are the prerogative of a single political body, the patriciate.
48

  

 

The Giudici del Forestier demonstrates how flexible the hierarchy of legal sources was. 

Within its wide jurisdictional remit, the two most important areas were civil cases involving 

foreigners as defendants (mostly commercial disputes), and all ‘maritime’ cases, such as those 

arising from the chartering of ships and controversies between ship-owners, captains and 

mariners. Procedure was summary in both these areas, but a fundamental difference existed in 

the hierarchy of legal sources. In trials involving foreigners, the first source were the pacts 
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made with the place of origin of the foreign defendant, if such pacts existed; in their absence, 

the judge was to refer to Venetian statutes, usage and, always last, his own conscientia. 

Exceptionally, international pacts, not statutes, were given pre-eminence here.
49

 Conversely, 

in all cases involving ships, the hierarchy was more traditional; the judge was expected to first 

consider the statutes of Venice, then usage and, lastly, his own conscience.
50

  

 To summarise, the application of summary procedure to maritime cases was never 

questioned, conversely when the issue was distributing justice to ʻforeignersʼ the granting of 

summary procedure was conceptualised in terms of ‘privilege’ and therefore it was a matter 

for political debate.
51

 

 Under ‘normal’ circumstances, both parties in a commercial/maritime controversy 

held an interest that a resolution was reached swiftly and cheaply,however this did not 

necessarily mean that resorting to consular arbitration was necessarily the preferred option of 

both parties, as it also needs to be considered how the business priorities  of merchants and 

their partners was not necessarily aligned with the interests of their home states. In a time of 

profound structural transformation of the European economy, which between the sixteenth 

and seventeenth centuries was undergoing an important transition, the commercial game was 

particularly complex and trade did not necessarily move along national lines. It is therefore a 

mistake to assume that a full agreement existed between the interest of states and 

governments and that of their own subjects when acting as ‘commercial operators’. It is in this 
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close analysis of everyday disputes that the jostling between different interests and the 

interplay of proto-globalization started to be established. 

 

  

4. ‘Migrating Seamen, Migrating Laws’? 

The Republic of Venice was most proud of the robust link between the administration of 

politics and the administration of justice, with the corollary legislative self-reliance which was 

also an essential element of the Myth of Venice.
52

 This heightened awareness of the 

connection between laws and government was also reflected in the way the Republic’s 

governmental bodies discussed other countries’ legislation on maritime matters.  

Reciprocity was the founding pillar of Venetian foreign policy, and as a result Venice 

would always defend its right to extend its jurisdiction over its own subjects.
53

 This jealous 

defence of jurisdiction was one of the motives behind the many parti of the Senato that, 

starting with the case of the Margaret Constant in 1646, repeatedly stated that sailors’ 

contracts needed to be judged – in Venice – according to the laws of the country where the 

original agreement had been stipulated. A watchful and proud awareness of the distinction 

between Venetian and foreign laws powerfully emerges from the entirety of the 

documentation produced by the Republic's governmental bodies.
54

 Innumerable passages 

argue for the distinction between Venetian and English maritime laws, starting with the 

Senato decree of 1646:  
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For all vessels coming from the West, agreements between captains and seamen and 

the laws of those countries are to be respected, and [these pacts] cannot be altered by 

any [Venetian] magistrate under any circumstance.
55

 

 

This type of formula is constantly repeated, usually referring to “the laws of England” (leggi 

d’Inghilterra),
56

 sometimes tempering the expression, as in “the laws and customs of the 

English nation” (per le Leggi, et consuetudini d’Inghilterra),
57

 other times specifying further, 

as in the “maritime laws of England” (Leggi di marina d’Inghilterra).
58

 This recognition of 

normative differences was not limited to England. Diversity of legislation was clearly 

acknowledged for other states, such as the United Provinces, whose crews were almost as 

litigious as the English in Venice. The laws promulgated by Charles V and Philip II in the 

middle of the sixteenth century were well known in Venice, and a translated copy was 

available to the Senato.
59

 However, the variety of foreign regional customary legislation was 

also acknowledged by the Venetian authorities, as in the complex case of the ship Orso Nero, 

where at the centre of the dispute were the specific customs of the city of Middleburgh, in 

Zeeland.
60

 When the legislation of two countries was discussed jointly, the standard formula 

was “in conformity with the pacts, and the laws there valid”.
61

  

Until now only laws promulgated in Venice have been mentioned when analysing the 

language used in courts and, indeed, the Consolato del Mare is the ‘elephant in the [court] 

room’ in Venice. It was, of course, very well-known there, if nothing else as it had been 
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printed in the city several times.
62

 However its regulations were never incorporated into city 

statutes as had happened elsewhere in Southern Europe. Giorgio Zordan argued that some of 

its regulations were applied in Venice “through tacit consent” as norms pertaining to the 

general Mediterranean consuetudinary tradition.
63

 ‘Tacit’ is the key word here, as amongst the 

extant primary evidence dealing with seamen’s litigation the first direct mention by Venetian 

magistrates of the Consolato dates only from 1705 when, in response to the umpteenth 

petition from English merchants active in Venice, the Cinque Savi alla Mercanzia provided a 

list of all the commercial privileges which the ‘English nation’ enjoyed in the territories of the 

Republic. After listing those concerned with the currants trade and the import of dried fish, 

the Savi continued: 

 

Amongst the privileges is also that contained in the [Senato] decrees dated 4 July 

1646, 14 June 1679, 30 May 1682, 24 August 1686, by power of which controversies 

between English captains and seamen are to be judged with the particular laws of 

England, and not otherwise either with those of the Consolato del Mare or with those 

of the Most Serene Republic.
64

 

 

Mention of the Consolato in this context is initially rather surprising. The two most important 

collections of customary legislation in Europe were the Rôles d’Oléron, recognised in most of 

northern Europe, and the Consolato del Mare in the Mediterranean. Before this instance 

neither is mentioned in the Venetian documentation, given what is discussed above about 

Venice’s jealous defence of its own laws and jurisdiction, it would have indeed been most 
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surprising if this had been the case. Could it be that the Savi ignored the existence of the Rôles 

d’Oléron and their status as accessory customary law in the North of Europe? Possible, but 

unlikely; what is more likely in this case, centred as it was on seamen’s wages, is that both 

Venetian legislation and the Consolato granted ‘wages’ the status of ‘privileged credit’,
65

 and 

this was definitely not the case in the ‘particular laws of England’ or, indeed, in Oléron. 

Therefore it was actually pertinent for the Savi to mention Venetian laws and the Consolato in 

juxtaposition with the ‘laws of England’. Indeed, if one was to compare Oléron and the 

Consolato on the topic of seamen’s duties and their wages, substantial differences emerge, 

especially concerning employment agreements and the reasons for terminating them, the 

duties and rights of the parties on board, the rights of crewmen to participate in decision-

making and, crucially, wages and their disbursement.
66

 

There might be a further reason to explain why the Consolato was directly mentioned 

at this juncture. At the beginning of the eighteenth century, a time of profound judicial reform 

began in Venice and much of the rest of Europe; this stimulated a profound reconsideration of 

the relationship between the Venetian legal system, the ius commune and the various legal 

and customary traditions which characterised the different constituent parts of the Venetian 

state.
67

 This effort at codification was to continue until the very end of the Republic, and 

within the maritime sector it culminated in the 1786 publication of the Codice per la Veneta 

Mercantile Marina, considered the crowning achievement of the Venetian Enlightenment, and 

one of the most comprehensive examples of early codification in Europe.
68
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5. Laws, Legal Pluralism and Forum Shopping: a Conclusion 

Medieval and early modern practitioners had no trouble navigating between laws and custom, 

or finding their way around the multiplicity of judicial venues, at home or abroad.
69

 The 

situation is rather different for modern scholars. On the one hand, we need to engage with a 

traditional historiography which sees a linear progression from medieval customary rights to a 

supposedly novel early modern capitalist regime based on contractual relations. Recent 

scholarship is showing how this transition was substantially more nuanced in its actual 

developments, and how the issues of law and legal pluralism were central also to the colonial 

project.
70

 Following the work of Lauren Benton, historians have focussed on early modern 

empires as a privileged stage for legal pluralism.
71

 With the exception of Benton, scholars 

have tended to concentrate their attention on the interplay between different legal systems or 

on the relationship between the metropolis and its colonies within individual empires, and 

they have rarely moved beyond this. The exceptions are those proponents of lex mercatoria, 

or indeed of a pan-European ‘maritime law’, both currently hotly debated issues amongst 
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legal experts and historians.
72

 However, these arguments are usually developed at the supra-

national level, whilst I am developing my argument within a trans-national framework. This 

is an important difference. 

 On the other hand, the literature on modern legal pluralism is also voluminous and is 

primarily concerned with studying the effect of contemporary globalization on national 

laws.
73

 Many of these contributions start with a quick sketch of historical antecedents, but 

legal experts have a tendency to ignore pre-modern developments (implicitly considering 

them to be antiquarian irrelevancies) and therefore posit their analyses on the atemporal 

existence of the ‘nation-state’ as a law-generating mechanism.
74

 A consequence of this is to 

consider as a novelty the contemporary layering of different sources of legal authority, 

something quite familiar to scholars working on the pre-modern period, even more so for 

those engaged in transnational narratives. The field of labour history has been particularly 

receptive to blending national narratives so as to better understand their reciprocal influences. 

Directly tackling these issues, Silvana Sciarra provides a limpid synthesis:  

 

[Globalization] has forced states into transnational practices and trapped them into so 

many connections with supranational institutions that they have become less relevant 

as social actors and often less powerful as legislators. […] This has been described as 

the third period of post-modern legal pluralism […].
75
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Legal pluralism is a complex concept, and some of the confusion in its analysis derives from 

the fact that it can be defined in two ways: 

 

The simultaneous existence – within a single legal order – of different legal sources 

applying to identical situations. In other words, when different rules can solve one 

case in various ways, we speak about pluralism. We also speak about Pluralism when 

dealing with the coexistence of a plurality of different legal orders with links between 

them.
76

  

 

Maritime litigation provides us with evidence in support of both these definitions, on the one 

hand, even within a single state it was usually possible to chose between ‘different legal 

sources’ and, on the other hand, collections of maritime customs such as Oléron or the 

Consolato are perfect examples of the links connecting different legal orders.  

A practical consequence of the above was the widespread use of ‘forum shopping’: 

“where certain individuals attempt to move tactically between judicial venues and negotiate 

their way through formal legal procedures in their own interests”.
77

 In other words, legal 

pluralism – as the possibility to choose between venues – was almost always available to 

seamen, as they could resort to different legal systems and fora to resolve their disputes. 

In seventeenth-century Europe, forum shopping was the absolute norm: Dutch and 

English seamen took great advantage of these possibilities and did indeed bring their claims to 

various court. Whether crowding the High Court of Admiralty in London – “busier with 

instance litigation from 1630 to 1660 than it had ever been before or would ever be again”
78

 – 

or the Forestier in Venice and the Conservatori del Mare in Genoa, seamen took advantage of 
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different legislation in different countries. They were protagonists of the civil litigation boom 

which swept through sixteenth- and seventeenth-century Europe, a phenomenon which has 

attracted scholarly attention,
79

 and which had profound social and cultural impact.
80

 Richard 

Kagan called this period a “‘legal revolution’ – an age in which the formal adjudication of 

disputes was sharply and dramatically on the rise”.
81

 This increase in litigation engaged all 

levels of society. Its roots lay in the deep transformations of European society and economy, 

especially those connected with the evolution of social and labour relations due to the increase 

in credit and contractual relations.
82

 As the maritime sector underwent structural changes on 

its way to becoming truly globalised, these phenomena took on a stark importance;
83

 the 

analysis of the implications of this for maritime employment provide us with an important 

perspective on the conflicting social, economic and political conceptions of labour across 

Europe. All these elements converged to create rather different legal frameworks for labour, 

well beyond the maritime world, and this complex heritage not only underpins the history of 

European economic development and political interplay, but influences our daily lives even 

today.
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