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ABSTRACT

Existing research has emphasized the different forms of expert knowledge available to
refugee status determination (RSD) decision makers, as well as the differing conditions
under which it is produced. However, little work has been done to address how decision
makers interpret, represent, and use such evidence in their written decisions. This study
investigates how country of origin information (COI) is used in judicial RSD decisions,
taking decisions of Germany’s Higher Administrative Courts on Syrian draft evaders
as a case study. The analysis shows that the courts draw different conclusions from the
same evidence, utilizing interpretation, framing, and citation styles to amplify or dampen
the persuasive force of COI in their reasoning. As such, legal reasoning dominates evi-
dence, meaning that evidence is discursively highly malleable, frequently incidental to
legal reasoning, and does not produce legal consensus. These findings raise concerns that
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decision makers use COI selectively to justify the positions they have adopted, rather
than allowing their conclusions to be directed by COL The article concludes by reflecting
on what, if anything, should be done about these seemingly opaque and unaccountable
textual and discursive forms of discretionary power.

1. INTRODUCTION

Probity of evidence is a core challenge in refugee status determination (RSD). Decision
makers must assess the credibility of applicants, as well as the situation in their country
of origin, in order to weigh up the risk of return. Consequently, country of origin in-
formation (COI) is a crucial aid in RSD decision making, albeit one of many pieces of
evidence that decision makers must consider. The European Union (EU) Qualification
Directive requires that an assessment of an asylum application must take into account
‘all relevant facts as they relate to the country of origin at the time of taking a decision
on the application’' The ways in which COI is generated, interpreted, and used are
therefore of critical importance to the determination of refugee status.

This article adopts a broad conceptualization of COI, defining it as all sources that
are used as evidence about a country of origin, including, for example, reports, media
sources, and expert written statements. Ideally, such information would be selected and
used consistently, according to transparent principles, in order to treat like cases alike.
Indeed, existing literature has emphasized the importance of having a unified approach
to COI selection, as well as when to rely on it and how to discern which COl is to be
relied upon.? These considerations are important, but leave open questions about the
practices of using COI to inform reasoning in decisions and how these vary. Through a
case study of German judicial decisions, the present article fills this gap by asking not
only what COl is used, but how it is used.

The inquiry is motivated by the fact that multiple asylum seekers from a particular
country may face a similar threat, but different outcomes are reached when their cases
are individually considered.® This can happen even when decision makers consider the
same case scenarios, have the same or similar COI at their disposal, and are in the same
national jurisdiction and apply the same legal standards. How is this so?

The article argues that divergent decisions under these circumstances are possible be-
cause different decisions employ similar COI in different ways. By analysing a selection of
opposing second-instance administrative court decisions in Germany on factually similar
cases — Syrian draft evaders in Germany - the article reveals that it is possible to justify

! Directive 2011/9S/EU of the European Parliament and of the Council of 13 December 2011
on standards for the qualification of third-country nationals or stateless persons as beneficiaries
of international protection, for a uniform status for refugees or for persons eligible for subsid-
iary protection, and for the content of the protection granted (recast) [2011] OJ L337/9 (EU
Qualification Directive) art 4(3)(a).

2 Hugo Storey, ‘Consistency in Refugee Decision-Making: A Judicial Perspective’ (2013) 32(4)
Refugee Survey Quarterly 112.

3 Jaya Ramji-Nogales, Andrew I Schoenholtz, and Philip G Schrag, Refugee Roulette: Disparities
in Asylum Adjudication and Proposals for Reform (New York University Press 2009). For the
German context, see Gerald Schneider, Nadine Segadlo, and Miriam Leue, ‘Forty-Eight Shades
of Germany: Positive and Negative Discrimination in Federal Asylum Decision Making’ (2020)
29 German Politics 564.
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contradictory positions that reflect different interpretations of the situation in the country of
origin in question, using the same key COI, even when most other circumstances of the case
are comparable. The focus is on decisions of Germany’s Higher Administrative Courts, the
finaljudicial body able to rule on evidence (see part 3). Even though these decisions concern
individual cases, their impact is much more far-reaching: they answer questions of general
facts that go beyond individual cases and thus represent, in practice, a sort of country guid-
ance decision for lower courts, as well as for the decision making of government officials.
The article does not set out to explain, causally, how COI informs the development
of RSD decisions, nor how such decisions are made on the whole. Rather, it provides a
more complete picture of how COl is used to substantiate reasoning in judicial written
decisions. Part 2 begins by locating the current study within the literature on COL
Parts 3 and 4, respectively, introduce the case study and describe its methodology.
The research question is answered by using a form of discourse analysis that borrows
methodologically from critical discourse analysis (CDA).* The focus of this approach
is intertextuality — the way texts are treated in other texts. On this basis, part S sets out
the study’s findings. It shows how COI is interpreted differently in different decisions
to support opposed outcomes (section S.1), and how these varied interpretations in-
fluence the application of COI in detail — that is, how COI material is represented and
recontextualized when applied in decisions, and how authority is attributed to different
sources of COI (section 5.2). The findings are discussed in part 6: in drafting their deci-
sions, judges use certain techniques that make it possible to ‘amplify’ certain elements
of COI, whilst relegating other parts to the background in accordance with adopted
positions. In short, the courts employ a large degree of discretion when it comes to ap-
plying, assessing, and interpreting COI, as well as how to represent it in their reasoning.
Part 7 concludes by asking what can be done to counter such diverging uses of evidence.

2. PREVIOUS LITERATURE ON THE USE OF COUNTRY OF ORIGIN
INFORMATION IN REFUGEE STATUS DETERMINATION

Scholars have studied the role of expert knowledge in courts in general, and in the
context of RSD, in particular. They have also examined the application of COI in dif-
ferent institutional contexts from a procedural perspective. The body of literature that
addresses expert knowledge and COI has focused on cultural evidence and certain
kinds of anthropological knowledge. Foblets, for example, refers to the incommensur-
ability of legal and anthropological thinking, as well as how judges assess its usefulness.®
Research on cultural evidence in court often focuses on how cultural knowledge or
ignorance affects the treatment of parties, for example, in matters of intercultural com-
munication. Such cultural expertise is often used to help judges avoid misunderstand-
ings, rather than to ‘directly impact legal outcomes’® The focus of this article is quite

Norman Fairclough, Analysing Discourse: Textual Analysis for Social Research (Routledge 2003).

> Marie-Claire Foblets, ‘Prefatory Comments: Anthropological Expertise and Legal Practice:
About False Dichotomies, the Difficulties of Handling Objectivity and Unique Opportunities
for the Future of a Discipline’ (2016) 12 International Journal of Law in Context 231, 232.

¢ Livia Holden, ‘Cultural Expertise and Socio-Legal Studies: Introduction’ (2019) 78 Studies in

Law, Politics, and Society 1, 2.
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different. COI for risk assessment in RSD has an impact on the final decision because it
serves as a key evidentiary basis for decision making.

Lawrance and Ruffer critique the increasing evidentiary burden placed on asylum
seekers and the expanding role of different forms of expertise in RSD, ‘Tanging from
country conditions reports, to biomedical and psychiatric evaluations, to the emerging
field of forensic linguistic analysis)” They are concerned about ‘increasing dependence
on expert testimony’® and observe a trend towards a ‘standardization of knowledge”
which aims at reducing a decision maker’s discretion concerning a case’s outcome.
Rosset and Liodden, however, argue that COI fulfils mainly ‘symbolic functions’'® COI
both legitimizes and substantiates RSD ‘by suggesting that decisions that reference
COI are well-informed and rational’"' In a recent article, Liodden likens COI to a map,
because of its ‘authority as a seemingly objective depiction of reality’'> Continuing the
metaphor, she considers specific information from country reports as ‘landmarks’ on
this map, used by decision makers to assess an asylum seeker’s credibility by checking
if he or she is familiar with these landmarks. Other scholars discuss the actual use of
COI as expert knowledge in RSD, detecting ‘different epistemic frameworks’™ be-
tween decision makers and country knowledge producers. Some of them have them-
selves been engaged by courts or tribunals as country experts, and are keen to critically
evaluate how decision makers apply their knowledge.'* A common observation is that
the country expert occupies a challenging place in RSD: as decision-making bodies
rarely acknowledge the complexity of a situation in a country of origin, but rather try
to bend this knowledge until it meets legal requirements, that is, until it provides a suf-
ficient basis to support a binary decision (for example, protection/no protection).'s
For instance, as experts, anthropologists are expected to provide decision makers with
‘objective’ knowledge about a case. Concepts of objectivity, however, diverge between

Benjamin N Lawrance and Galya Ruffer, ‘Introduction: Witness to the Persecution? Expertise,
Testimony, and Consistency in Asylum Adjudication’ in Benjamin N Lawrance and Galya Ruffer
(eds), Adjudicating Refugee and Asylum Status: The Role of Witness, Expertise, and Testimony
(Cambridge University Press 2015) 1.

8 ibid 3.

°  ibid 10.

Damian Rosset and Tone Maia Liodden, “The Eritrea Report: Symbolic Uses of Expert
Information in Asylum Politics’ (2015) S Oxford Monitor of Forced Migration 26.

1 ibid 27.

Tone Maia Liodden, “The Map and the Territory: The Use of Country Information in Asylum
Assessments’ (2022) 56 International Migration Review 296, 314.

3 David AB Murray, “The Homonational Archive: Sexual Orientation and Gendered Identity
Refugee Documentation in Canada and the USA’ (2017) 82 Ethnos 520, 531.

Galya Ruffer, ‘Research and Testimony in the “Rape Capital of the World”: Experts and Evidence
in Congolese Asylum Claims’ in Lawrance and Ruffer (eds) (n 7); Markus Virgil Hoehne, “The
Strategic Use of Epistemological Positions in a Power-Laden Arena: Anthropological Expertise
in Asylum Cases in the UK’ (2016) 12 International Journal of Law in Context 253; Murray
(n 12); Liza Schuster, ‘Fatal Flaws in the UK Asylum Decision-Making System: An Analysis of
Home Office Refusal Letters’ (2018) 46 Journal of Ethnic and Migration Studies 1371.

15 Hoehne (n 14) 253.
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lawyers and anthropologists;'® while it is contested for the latter, the former may cut
‘directly to the chase: what are the implications of all this “culture” for the credibility of
the applicants’ stories?’"”

Among scholars who take a legal, procedural perspective, Vogelaar analyses the use
of COIl in different (inter-)national RSD decision-making bodies, and how this use
corresponds to the bodies’ own quality standards, as well as to COI guidelines,'® such
as the checklist of judicial criteria for assessing COI by the International Association
of Refugee Law Judges,"” the Common EU Guidelines for Processing COL* the
European Asylum Support Office’s (EASO) judicial practical guide on COL* and
the Austrian Centre for Country of Origin and Asylum Research and Documentation
training manual for researching COI (ACCORD).?? These guidelines mainly address
the application of COI by RSD decision makers, offering standards for selecting ap-
propriate sources, assessing their validity, and applying them appropriately.® Their

¢ Anthony Good, Anthropology and Expertise in the Asylum Courts (Routledge 2007). See also
Anthony Good, ‘Expert Evidence in Asylum and Human Rights Appeals: An Expert’s View’
(2004) 16 International Journal of Refugee Law 358; Anthony Good, ‘Cultural Evidence in
Courts of Law’ (2008) 14 Journal of the Royal Anthropological Institute 47; Anthony Good,
‘Anthropological Evidence and “Country of Origin Information” in British Asylum Courts in
Lawrance and Ruffer (eds) (2015) (n 7).

7 Good (2007) (n 16) 12.

Femke Vogelaar, ‘Country of Origin Information: The Essential Foundation for Fair and

Credible Guidance for Decision-Making on International Protection Needs’ (PhD thesis, Vrije

Universiteit Amsterdam 2020).

Country of Origin-Country Guidance Working Party, ‘Judicial Criteria for Assessing Country

of Origin Information (COI): A Checklist’ (7th Biennial IARL] World Conference, Mexico

City, 6-9 November 2006) <https://www.refworld.org/pdfid/55702eac4.pdf> accessed 22

July 2021.

European Union, ‘Common EU Guidelines for Processing Country of Origin Information’

(April 2008) <https://www.refworld.org/docid/48493f7f2.html> accessed 22 July 2021.

European Asylum Support Office (EASO), ‘Judicial Practical Guide on Country of Origin

20

21

Information (2018) <https://easo.europa.eu/sites/default/files/judicial-practical-guide-coi_

en.pdf> accessed 22 July 2021.
*  Austrian Red Cross and Austrian Centre for Country of Origin and Asylum Research and
Documentation (ACCORD), Researching Country of Origin Information: Training Manual
(2013) <https://www.coi-training.net/site/assets/files/1021/researching-country-of-origin-
information-2013-edition-accord-coi-training-manual.pdf> accessed 22 July 2021.
# Fewer in number, there are also guidelines on the production of COI, eg EASO, ‘Country of Origin
Information (COI) Report Methodology’ (2019) <https://coi.easo.europa.eu/administration/
easo/PLib/2019_EASO_COI_Report_Methodology.pdf> accessed 22 July 2021. For research on
the institutional context of the production of COI, see Damian Rosset, ‘Legitimacy, Distantiation
and the Ecology of Knowledge Production in the Norwegian Asylum Procedure’ (2018) MAPS
Working Paper Series 2; Jasper van der Kist, Huub Dijstelbloem, and Marieke de Goede, ‘In the
Shadow of Asylum Decision-Making: The Knowledge Politics of Country-of-Origin Information’

(2019) 13 International Political Sociology 68.
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aim is to ensure transparent and uniform use of COI in RSD processes.** Yet, Vogelaar
concludes that the decision-making bodies she researched lacked transparency and fell
short of these guidelines’ standards for applying COL*

In summary, there is a noteworthy juxtaposition between anthropological analysis of
knowledge application and legal perceptions of evidence: the former is concerned with
epistemological questions, whilst the latter requires practical applicability. While relevant
literature on COI focuses mainly on the anglophone context, it is particularly valuable
in highlighting the institutional and political dynamics of the application of knowledge
and the conceptual tensions that arise when country knowledge and legal reasoning come
together. What is missing is an assessment of how COI is integrated into written RSD
decisions with a focus on the gaps and room for manoeuvre left to decision makers, des-
pite the existence of COI and accompanying guidelines. This article shifts the focus to
how judges use COI in their decisions, rather than why a particular decision is reached,
adopting a discursive lens that reveals broad discretion in the textual use of COL

3. CASESTUDY: SYRIAN DRAFT EVADERS IN GERMANY

To answer the research question — how is COI used to substantiate legal reasoning in
written asylum decisions? — this article examines diverging decisions concerning fact-
ually similar cases: Syrian draft evaders (namely men of military age (18-42 years)),
who have neither served in the army, nor completed military service, and are now re-
servists. Between 2016 and 2018, there was considerable debate in Germany about how
their asylum claims should be assessed. For context, in Germany, asylum applications
are decided at the administrative level by the Federal Office for Migration and Refugees
(Bundesamt fiir Migration und Fliichtlinge, BAMF). These decisions can be appealed, in
the first instance, to local Administrative Courts (Verwaltungsgerichte, VG) and, in the
second instance, to state-level Higher Administrative Courts (Oberverwaltungsgerichte,
OVG). The Higher Administrative Courts are the final factual judicial courts in Germany
with the authority to issue guidance to lower courts and governmental agencies.
Between 2011 and 2015, almost all applicants from Syria were granted refugee status,
but from early 2016 onwards, the Federal Office for Migration and Refugees predominantly
granted subsidiary protection, with only 50 per cent of Syrian applicants granted refugee
status between 2016 and 2020.% This resulted in an increase in ‘upgrade claims’ — appeals to
Administrative Courts and, eventually, to Higher Administrative Courts for refugee status

Albeit uniformity within, rather than between, guidelines as they may vary between themselves;
analysing differences and similarities between such guidelines is beyond the scope of this article.
See especially Femke Vogelaar, ‘Principles Corroborated by Practice? The Use of Country of
Origin Information by the European Court of Human Rights in the Assessment of a Real Risk
of a Violation of the Prohibition of Torture, Inhuman and Degrading Treatment’ (2016) 18
European Journal of Migration and Law 302, 321. See also Robert Gibb and Anthony Good, ‘Do
the Facts Speak for Themselves? Country of Origin Information in French and British Refugee
Status Determination Procedures’ (2013) 25 International Journal of Refugee Law 291.
Authors’ calculation, based on BAMF asylum statistics. See Bundesamt fir Migration
und Flichtlinge, ‘Asylzahlen’ <https://www.bamf.de/DE/Themen/Statistik/Asylzahlen/
asylzahlen-node.html;jsessionid=D7D09C5402FD933BF827497658C4132D.internetS51>
accessed 22 July 2021.
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rather than subsidiary protection. Even though both statuses prevent removal and guar-
antee basic rights in Germany, there are some differences in the rights granted. In contrast to
refugee status, people with subsidiary protection have only a limited right of family reunifica-
tion, a time-limited residence permit due for review after one year, and permanent residence
is harder to obtain.”” Between 2016 and 2018, Germany’s Higher Administrative Courts
revealed considerable divergences in their assessments of whether Syrian draft evaders were
persecuted politically and would therefore qualify for refugee protection (see section 4.1).

The Higher Administrative Courts exhibited two opposing views. One view held
that the Syrian government considered draft evasion a political act against the regime,
and automatically ascribed anti-regime political convictions to draft evaders, rendering
them enemies of the Syrian State, hostile, and therefore treatable as the opposition.
According to this view, draft-evading returnees would be in danger of political per-
secution, entitling them to refugee protection in accordance with the 1951 Refugee
Convention.”® The other view suggested that the Syrian government was aware that
the majority of the five million forced migrants who left Syria, including draft evaders,
did so not on account of political opposition to the regime, but rather out of fear of
civil war. If so, military-age returnees would ‘merely’ face minor, administrative punish-
ment, and might be assigned to military service. According to German law, ‘sanctions
for evading conscription, even if they emanate from totalitarian states, only constitute
significant persecution under refugee law if they not only serve to punish a violation of
a general civic duty, but are also intended to affect the person on account of their reli-
gion, political conviction or other characteristics relevant to asylum determination’® If
courts understand that ill-treatment of draft evaders upon return (torture or inhuman
or degrading treatment or punishment) is carried out irrespective of the victim’s per-
sonal attributes, it is considered ‘serious harm, meriting the grant of subsidiary protec-
tion status rather than refugee status.

There was no resolution of these diverging views. The only court that could
have resolved the inconsistencies, the German Federal Administrative Court
(Bundesverwaltungsgericht, BVerwG) did not issue a fundamental, guiding decision be-
cause it only considers appeals on points of law of general or universal legal significance
beyond the facts of individual cases. The Federal Administrative Court ruled that mat-
ters of fact, such as whether conscientious objectors from Syria are subject to polit-
ical persecution upon return, do not pose legal questions of fundamental importance
that require clarification,* stating that the question of differently assessed evidence
at the Higher Administrative Court level does not justify an appeal to the Federal
Administrative Court.!

¥ Jirgen Bast, Frederik von Harbou, and Janna Wessels, ‘Human Rights Challenges to European

Migration Policy’ (Regional Evidence for Migration Analysis and Policy, 2020) 170ff <https://
www.migrationundmenschenrechte.de/de/topic/541.remap.html> accessed 22 July 2021.
% Convention relating to the Status of Refugees (adopted 28 July 1951, entered into force 22 April
1954) 189 UNTS 137 (Refugee Convention).
¥ BVerwG, 19 August 1986, 9 C 322.85.
3 BVerwG, 28 March 2019, 1 B 7.19, para 7.

' BVerwG, 10 April 2019, 1 B 31.1, para 4.
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In Germany’s civil law system, courts must marshal the relevant evidence
themselves, rather than it being furnished by the parties.?? Judges in the (Higher)
Administrative Courts are both fact collectors and decision makers.>* However,
legal guidelines about how this principle should be implemented are scarce, leaving
judges with substantial individual responsibility in fact-finding. COI is difficult
to gather, heterogeneous, and changeable due to political and social instability in
countries of origin. Courts are required to construct a ‘mosaic image’ of the country
of origin,* put together from various sources, to determine if there is a real risk of
a person facing persecution or serious harm if returned to that country. This risk
assessment requires complex knowledge about the country of origin. Unlike in the
United Kingdom (UK), for example, (see part 6), there are no national country
guidance cases, and for the reasons set out above, there has not been a Federal
Administrative Court decision. Given the different Higher Administrative Courts’
decisions, draft evaders might receive refugee protection in one German state
and subsidiary protection in another. It is this problem that the article sets out to
examine through a discursive analysis of the use of COI in judicial decisions relating
to Syrian draft evaders. Not only is Germany an interesting case study in itself, but it
also provides conditions under which differences in practices between courts can be
observed, while many other elements remain constant because they are in the same
national jurisdiction, making this a potentially revealing site for analysis.

4. METHODOLOGY

4.1 Caseselection

The research undertaken for this article considered 13 Higher Administrative Courts’
decisions, issued between December 2016 and June 2018, seven of which rejected the
appeal to upgrade from subsidiary protection to refugee status, and six of which over-
turned the lower court’s decision and thus granted the appeal to upgrade from sub-
sidiary protection to refugee status (see table 1).3* These were all the first decisions

This inquisitorial administrative justice procedure (‘Amtsermittlungsgrundsatz, see Code of

Administrative Procedure, s 86(1)) is one of the main differences from asylum determination in

adversarial systems, where parties provide courts with evidence. Lawyers thus have limited influ-

ence over fact collection in German courts.

33 Ida Staffans, Evidence in European Asylum Procedures (Martinus Nijhoff Publishers 2012) 119.
The term ‘fact collector” is used to convey that German judges do their own research. This differs
from ‘fact-finding’ as understood in the Anglo-American context, which refers to judges deciding
what they accept from the expert evidence presented to them.

3 OVG Hamburg (HH), 11 January 2018, 1 Bf 81/17.A, para 44; OVG Lower Saxony (NS)

27 June 2017, 2 LB 91/17, para 38; OVG Thuringia (TH), 1S June 2018, 3 KO 163/18,

para 43.

None of the Syrian asylum seekers had their claims refused outright; where an upgrade claim was

rejected, the grant of subsidiary protection remained. Whether the strategies courts deploy are

also used in jurisprudence related to other countries of origin to which deportations are possible
would require further analysis.
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Table 1. Overview of decisions analysed

Outcome OVG (Abbreviation) Case Number  Decision Date
Refugee status Baden-Wiirttemberg (BW) ~ A11S562/17  2May2017
ted
grante Bavaria (BY) 21B16.30372 12 December
2016
Hesse (HE) 3A3040/16.A  6]June2017
Mecklenburg-Western 21L238/13 21 March 2018
Pomerania (MV)

Saxony (SN) SA1245/17.A 7 February 2018
Thuringia (TH) 3KO 163/18 1S June 2018

Subsidiary Berlin-Brandenburg (BB) 3B28.17 21 March 2018

tecti

g::n: dl on Hamburg (HH) 1Bf81/17.A 11 January 2018

North Rhine-Westphalia 14A2023/16.A 4 May2017
(NRW)
Lower Saxony (NS) 2LB91/17 27 June 2017
Rhineland-Palatinate (RLP) 1A 10922/16 16 December
2016

Saarland (SL) 2AS515/16 2 February 2017
Schleswig-Holstein (SH) 21B46/18 4 May 2018

delivered by Higher Administrative Courts relating to draft evasion by men aged
18-42 years.*

4.2 Analytical approach

The analysis seeks to illuminate how Germany’s Higher Administrative Courts use COI
in their legal reasoning to substantiate decisions concerning the treatment of Syrian draft

36 Excluding: (a) subsequent decisions by the same court during the period; (b) OVG Bremen, as

this decision relies mainly on the fact that the applicant was too old for military service, rather
than on general issues concerning draft evasion; and (c) OVG Saxony-Anhalt, which did not de-
cide on the issue. There are only 15 OVGs in total as the federal states of Berlin and Brandenburg
have a common court. Decisions based on other reasons for asylum application, such as illegal
immigration from Syria alone (a major judicial controversy in 2015-16), were excluded. More
recently, three courts that formerly granted refugee status delivered decisions granting subsidiary
protection. See OVG Baden-Wiirttemberg (BW), 23 October 2018, A3 S 791/18; OVG Bavaria
(BY), 12 April 2019, 21 B 18.32459; OVG Saxony (SN), 21 August 2019, 5 A 644/18.A.
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evaders. It borrows from Fairclough’s CDA.*” CDA assumes that actual discursive or
communicative events (such as texts) must be analysed as embedded in a wider frame-
work of an ‘order of discourse’ and, even more broadly, a framework of (non-discursive)
social practices: text must not be analysed without its context. CDA aims to critically ex-
plore ‘the links between language use and social practice}*® that is, to analyse how power
relations are constituted by language. While the present focus is less on broader power
relations and social change, and more on the concrete level of text, it nevertheless has its
basis in CDA. Decisions are conceptualized as discursive events that can only be fully
understood within their particular social practice — the legal system, institutions, and
norms, and the legal foundations of subsidiary protection and refugee status. CDA is
used to examine how the ‘reality’ in a country of origin (or at least parts of it) is con-
structed by courts in order to determine whether, and on what basis, someone receives
a grant of refugee status or, instead, a grant of subsidiary protection. That analysis does
not examine the ‘reality’ behind the discourse (what is really going on in the country of
origin, and whether courts apply country knowledge correctly) but rather the discourse
itself (how courts construct this reality in assessing cases). In this way, the approach is
different from a more mainstream legal analysis which usually asks if the law is applied
correctly in relation to the facts of the case, or if the decision is based on an appropriate
assessment of the situation in the country of origin.

CDA facilitates a focus on courts’ linguistic toolkits when applying COL A key feature of
CDA concerns the ‘external relations’ of a text: intertextuality and assumptions.*” Both refer
to the fact that texts are always connected with, and rely on, other texts (here, the decisions
rely on COI reports). A core feature of intertextuality is the concept of recontextualization,
understood as ‘a movement from one context to another, entailing particular transform-
ations consequent upon how the material that is moved, recontextualized, figures within
that new context’* Therefore, recontextualization is mainly a matter of framing of infor-
mation: ‘when the voice of another is incorporated into a text, there are always choices
about how to “frame” it, how to contextualize it, in terms of other parts of the text — about
relations between report and authorial account’* Assumptions, on the other hand, do not
refer to explicit external relations of a text. As Fairclough observes, ‘[w]hat s “said” in a text
always rests upon “unsaid” assumptions, so part of the analysis of texts is trying to identify
what is assumed’** This section examines how information from COI is recontextualized
differently within decisions, depending on different interpretations of key evidence and
different factual assumptions (see section 5.1).%?

Norman Fairclough, Discourse and Social Change (Polity Press 1992); Fairclough (n 4); Norman
Fairclough, ‘Critical Discourse Analysis and Critical Policy Studies’ (2013) 7 Critical Policy
Studies 177.

Marianne Jorgensen and Louise Phillips, Discourse Analysis as Theory and Method (SAGE
Publications 2002).

¥ TFairclough (n 4) 39ff.

4 ibid 51.
* ibid 53.
2 jbid 11.

# While Fairclough, a linguist, also focuses on ‘internal relations’ of texts (eg semantic and gram-

matical relation within texts), this article considers these only insofar as they concern a text’s
external relations (here, the use of COI in decisions).
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Legal decisions are a particular kind of text and not the type Fairclough examined
when he described his tools of analysis (these being policy documents and speeches).
One analytically important distinguishing characteristic is that intertextuality is ob-
vious in the decisions. They explicitly refer to extra-legal sources (here, COI), whereas
in Fairclough’s policy documents, the focus was on ‘hidden’ references in the text. The
analysis here does not aim to ‘uncover’ external relations to decisions, therefore, but to
show how these relations are applied in practice.*

To ascertain that differences between the decisions were not due to fundamentally
different COI, the analysis was developed through an iterative process. First, a quan-
titative textual analysis was undertaken to count instances of COI citation, and to
produce an overview of the COI sources, authors, and types of authors (government
sources, expert sources, and media sources) used in the decisions analysed. Table 2
and section 4.3 show that there were no statistically significant differences in authors
and types of authors used in decisions that reached different conclusions,* indicating
that something else must differ between them. Secondly, coding categories were iden-
tified through a qualitative analysis of the decisions. A pilot study with two strongly
contrasting decisions — one refugee status protection,* one subsidiary protection,*
selected to represent the full spectrum of the discourse of interest — enabled the coding
system to be developed. This system of categories (described below) was then applied
to all decisions, and refined further where needed. This resulted in an approach that
cycled back and forth between the analytical and results levels, with the latter continu-
ally informing the former.

4.3 Numeric overview of the decisions analysed

The findings show considerable variation overall in the number of instances where
COl is referenced in the decisions.*® However, there is no statistically significant dif-
ference in the number of citation instances between decisions granting refugee status
and those granting subsidiary protection.*” This broad numeric similarity across the
sample is also evident when considering the use of COI sources from different au-
thors and authoring bodies in the decisions (see table 2). On average, 13.5 different
authors or authoring bodies are cited in each decision, but there is no statistically

For an example of CDA in socio-legal research, see Martin Joormann, ‘Legitimized Refugees:
A Critical Investigation of Legitimacy Claims within the Precedents of Swedish Asylum Law’
(PhD thesis, Lund University 2019).

# T-tests were used to compare the mean values of relevant variables, and results were reported in
the form of t-values ‘t’ and error probability ‘p’ See nn 48-51.

% OVG Baden-Wiirttemberg (BW), 2 May 2017, A 11 S 562/17.

¥ OVG North Rhine-Westphalia (NRW), 4 May 2017, 14 A 2023/16.A.

*  Each reference was recorded to a source of COI as a citation instance, whether occurring directly
in the text, in parentheses, or in footnotes. Distribution of number of instances of COI refer-
ences: minimum = 13, maximum = 232, mean = 84.8, standard deviation = 72.6.

¥ Mean RP =67.5, mean_SP =99.6,t=0.78, p = 0.45 (RP — decision granting refugee status; SP

— decision granting subsidiary protection).
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significant difference between decisions granting refugee status and those granting
subsidiary protection.*

The sources cited were classified into types of authors/authoring bodies, namely,
government, (inter-)national non-governmental organizations (NGOs), international
inter-governmental organizations, research institutes, media sources, and individual ex-
perts. Forty different authors/authoring bodies and 139 individual COI sources were
identified across the sample. Government sources were referenced most frequently on
average (mean = 8.8), and in all decisions. The popularity of sources then decreased in
the order shown in table 2, with individual experts (including expert articles) cited least
often (mean = 1.7), and in only seven decisions. Decisions granting refugee status were
assessed to see whether they were more or less likely than decisions granting subsidiary
protection to cite sources from particular types of authoring bodies. Although the rank
order of author types by popularity within the two groups of decisions differed, with
NGO sources referenced most often in decisions granting refugee status (compared
to government sources referenced most often in decisions granting subsidiary protec-
tion), there were generally no statistically significant differences.!

The fact that there is no statistical basis for distinguishing the use of CO], including
in relation to the number or types of COI sources employed, confirms the need for
qualitative, textual analysis of the legal reasoning to understand how different conclu-
sions are justified.

S. RESULTS

The qualitative discursive results are presented in two sections. The first examines how
evidence that is well established across various COl is interpreted differently by courts
that reach opposing conclusions. The second examines representational techniques in
the decisions to see how evidence is emphasized and de-emphasized.

5.1 Interpretation of evidence

This section examines how evidence featuring in COI is interpreted differently and
used to support diametrically opposed positions by the courts, based on different as-
sumptions about the following five ‘facts: (1) the existence of gaps in detailed informa-
tion available about the Syrian regime; (2) the Syrian government’s actions to ensure
its continued survival; (3) the Syrian government’s mistreatment of its citizens; (4)
the arbitrariness of ill-treatment; and (S) the departure from Syria of many young men
to avoid conscription. Even when courts accept these ‘facts), this does not lead to uni-
formity in decision making.

First, all decisions acknowledge significant gaps in evidence concerning the treat-
ment of returning draft evaders in Syria; since there are very few examples of draft
evaders returning to Syria, their treatment upon return is not reported in the COL

0 Mean_RP=11.5,mean_SP=15.1,t=1.38,p=0.19.

1 The only exception was media sources, which were cited significantly more in decisions granting
subsidiary protection than in decisions granting refugee status (mean_RP = 0.7, mean_SP =3.3,
t=2.11, p =0.059). Full results are available from the authors on request.
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Table 2. Overview of author types, authors, and instances of COI cited in the
decisions analysed

Authors of COI by type RP decisions by OVG No. of decisions
Type Author | BW [ BY [ HE [ MV [ SN [ TH | BB | HH | NRW | NS [ RLP [ SL [ SH | citing author/type

Government | AA . . . . . . . . . . . . 12 13
sources BAMF . . 2

BFA . . . . B . B . g

™ . B . B 4

GE . . . . . . . . . . . . 12

FIS . . . . . . . 7

RB . . . . . . . . . . 10

Truppendienst . 1

DOS . . . . . . . . B
(Inter-) Accord . . 2 13
National Al . . . . . . . . . . 10
NGOs DRC . D B B s El

HRW . . B . . . 6

SFH . . . . . . . . . . . . . 13
International | ECCHR . . 2 13
inter- ICISAR . . . . . 5
governmental | TOM . 1
organizations | OHCHR . . . 3

UNHCR . . B . . . . . B B . B . 13

World Bank . 1
Research DOI . . . . . B . . . . . . . 13 13
institutions TFK . 1
Media AFP . 1 8
sources FAZ Net . . . 3

Heise.de . 1

1P . 1

Kurdwatch . 1

Medien Int’l . 1

n-tv . . . . 4

Syria Deeply . 1

SPON/Spiegel . . 2

SRF g 1

SZ . 1

CSM . 1

Telegraph . 1

Welt . 1

WP T i

ZEIT Online . . . 3
Expert BpB . R - . 6 7
sources Ind’l experts . . . . 4
Total no. of authors cited 15 (1411 4 9] 16 [ 13|20 10 16 14 | 10| 23 40 Authors
Total no. of COI sources 32 (23 (23| 8 | 19]37|21]63 16 35 28 | 16| 51 139 Sources
Total no. of citation 120 | 43 | 46 13 | 58 [ 125] 62 | 224 28 93| 37 21| 232
instances

Abbreviations: RP = refugee status protection; SP = subsidiary status protection; AA = German Federal Foreign Office; BAMF = German
Federal Office for Migration and Refugees; BFA = Austrian Federal Office for Immigration and Asylum; IM = Federal/State Ministries of
the Interior; GE = German Embassy Beirut; FIS = Finnish Immigration Service; IRB = Immigration and Refugee Board of Canada; DOS =
US Department of State; Al = Amnesty International; DRC = Danish Refugee Council; HRW = Human Rights Watch; SFH = Swiss Refugee
Council; ECCHR = European Center for Constitutional and Human Rights; ICISAR = International Commission of Inquiry on the Syrian Arab
Republic; IOM = International Organization for Migration; OHCHR = Office of the High Commissioner for Human Rights (UN);

UNHCR = United Nations High Commissioner for Refugees; DOI = German Orient-Institute; IFK = Austrian Institute for Peace Keeping and
Conflict Management; AFP = Agence France Press; FAZ Net = German paper “Frankfurter All Zeitung Online™;

IP = International Press; Medien Int’l = Medien International; SPON = Spiegel Online; SRF = Swiss Radio and Television; SZ = German
newspaper “Sueddeutsche Zeitung”; CSM = The Christian Science Monitor; Telegraph = British newspaper “The Telegraph™; Welt = German
newspaper “Die Welt”; WP = The Washington Post; BpB = German Federal Agency for Civic Education; Ind’l experts = Individual experts.
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However, courts interpret this paucity of information differently and use it to support
different viewpoints. Decisions granting subsidiary protection take the position that
a lack of information and evidence weakens the case for refugee status. By contrast,
decisions granting refugee status regard the lack of evidence as part of the reason why
refugee protection should be forthcoming, assuming that the lack of evidence indicates
the regime’s totalitarian character and the risk of persecution. They suggest that courts
must thoroughly acknowledge reports on general ill-treatment and human rights viola-
tions and, from this, extrapolate information for the assessment of the risk for returning
draft evaders:

It is in the nature of things that in regimes that operate largely outside the rule
of law and human rights principles and where inhuman persecution is an omni-
present phenomenon, torture and ill-treatment cannot be reliably and compre-
hensively documented externally, but happen largely unnoticed by the public, or
even operate in grey areas.*>

According to these assessments, the very ambiguity and opacity of the Syrian regime
are a material consideration.*

A second difference between the decisions is how they interpret Syria’s precarity
as a State. While a range of COI material confirms that Syria seeks to consolidate its
geopolitical position by increasing its power base and security,** this fact is utilized
in different ways by the Higher Administrative Courts. Decisions granting subsidiary
protection assume that, due to the fight for existence, the regime has only a military
interest in returning men of military age. The State needs soldiers and, therefore, in-
stead of imprisoning returnees for a long time or torturing them to the extent that they
cannot fight as soldiers afterwards, it is more likely to approach their utility rationally
and send them directly into combat, since this is in the State’s ‘objective interest’:>

Imprisonment in the case of withdrawal from military service is, from the Syrian
State’s point of view, a rather counterproductive punishment because, as long as
it lasts, it prevents the person concerned from using his or her military strength.*

If the Syrian regime were to subject those who preferred not to take part in
combat operations to treatment in violation of human rights, including torture,
it would significantly diminish its own potential. However, this would be in

2. BW (n 46) para 34. See also TH (n 34) paras 35-36; OVG Mecklenburg-Western Pomerania
(MV), 21 March 2018, 2 L 238/13, paras 39-40.

53 For distinct but related arguments, see BW (n 46) para 65; TH (n 34) paras 112, 133; OVG

Hesse (HE), 6 June 2017, 3 A 3040/16.A, para 86.

See eg United Nations High Commissioner for Refugees (UNHCR), ‘International Protection

Considerations with Regard to People Fleeing the Syrian Arab Republic, HCR/PC/SYR/17/01

(November 2017) <https://www.refworld.org/docid/$9f365034.html> accessed 22 July 2021.

(This 2017 report has since been updated; see HCR/PC/SYR/2021/06 (March 2021) <https://

www.refworld.org/docid/606427d97 html> accessed 23 August 2022.)

55 OVG Berlin-Brandenburg (BB), 21 March 2018, 3 B 28.17, para 37.

6 NRW (n 47) para 40.
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contradiction to its primary goal, which has been pursued so far with great se-
verity, of re-establishing the monopoly of power over the entire territory.®’

Decisions granting refugee status, however, assume that a regime fighting for its ex-
istence would accuse draft evaders of having weakened the State and thus consider
them hostile. Consequently, torture would likely be an act of retaliation for disloyalty,
not simply an act of deterrence. The State’s struggle for power is then interpreted as
increasing, rather than decreasing, the likelihood of torture of draft evaders if they are
returned. Here, the State is depicted as irrational, vindictive, and volatile:

In conjunction with the character of the Syrian regime that is aiming to achieve
its goals without reserve by means that violate human rights, in particular torture,
it can be assumed that the Syrian regime has regularly ascribed a disloyal, polit-
ically oppositional attitude to people who have evaded military service by fleeing
the war abroad. Because, despite the war that threatened the regime’s existence,
these people did not stand ready for military action and so, from the point of
view of those in power, showed behaviour that ran counter to its urgent military
needs.®

Even the withdrawal from military service is perceived as disloyal by the Syrian
regime and the conscript is suspected of having a different, oppositional political
position.*®

A third ‘fact’, well established in the CO]I, is the long-standing ill-treatment of Syrian
citizens by Syrian authorities. Decisions granting subsidiary protection interpret this
as indicating that the regime’s actions towards citizens are less likely to be politically
motivated. The fact that such ill-treatment has been evident since well before 2011 (the
year commonly cited as the start of the current conflict) is considered to undermine the
view that ill-treatment in the country is motivated by political events:

57

58

59

60

The general use of mistreatment or torture upon return, which cannot be ruled
out, ultimately does not, as such, constitute an essential indicator of the political
motivation of the persecution; because it should be considered that this behav-
iour did not arise only due to the current civil war-like situation prevalent since
2011, but that due to the state of emergency that has existed since 1963, the se-
curity services in Syria have in practice never been subject to either parliamen-
tary or judicial monitoring mechanisms, and have also always been responsible
for arbitrary arrests, torture, and solitary confinement in the past.®°

NS (n 34) para 83. See also HH (n 34) para 138; OVG Rhineland-Palatinate (RLP), 16 December
2016, 1 A 10922/16, para 170; OVG Schleswig-Holstein (SH), 4 May 2018, 2 LB 46/18, paras
10S, 123, 136. For related arguments, see also NRW (n 47) para 46; NS (n 34) para 88.

OVG Bavaria (BY), 12 December 2016, 21 B 16.30372, para 76. See also para 79.

HE (n $3) para S3.

HH (n 34) para 76. The same wording is used in NS (n 34) para 61, and similar wording in RLP
(n 57) para 154. See also SH (n 57) para 62.
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Decisions granting refugee status, however, consider that the consistency of past
ill-treatment indicates the likelihood of future political persecution:

It is consistently reported in the utilized evidence that torture, mistreatment, ar-
bitrary arrests and enforced disappearances have been common practices of the
Syrian security forces for years and to this day.®!

A fourth issue raised frequently in the COI material is the arbitrariness of ill-treatment
in Syria. Again, the courts interpret this fact differently. In decisions granting subsidiary
protection, arbitrariness is used to indicate the lack of a coordinated, politically mo-
tivated campaign against returned draft evaders and therefore speaks against political
persecution.”” By contrast, in decisions granting refugee status, the arbitrariness of re-
prisals is not regarded as precluding individual persecution:

[A]rbitrariness — as is typically the case with totalitarian or despotic systems of
injustice — is not only tolerated by the regime, but also deployed or accepted as a
means of maintaining power and of obfuscation.®®

The arbitrariness of violence in the country may also indicate a lack of State power,
which could mean that the State is more likely to try to impose its will violently in
a desperate attempt to assert authority. In this case, the arbitrariness of violence and
ill-treatment could indicate an increased likelihood of political persecution of returned
draft evaders.

A fifth ‘fact’ that the decisions interpret differently concerns the large numbers of
draft evaders (evidenced both by COI and the quantity of such protection claims).
Decisions granting subsidiary protection interpret the large numbers as driven mainly
by applicants’ fear of dying in combat, and do not regard it as linked to a Convention
ground (such as political conviction). Decisions granting subsidiary protection express
this view both as a form of logical reasoning (‘fear of war is reasonable’) and as part of
a belief that refugee numbers are too high to assume that everybody leaving Syria does
so for political reasons:

The - completely apolitical — fear of war deployment of conscripts is a typical and
powerful reason for draft evasion.**

In view of the cross-cultural phenomenon of fear of a war deployment as a reason
to evade military service in times of war, it is obvious to everyone that the flight
and asylum requests by Syrian conscripts do not involve political opposition to
the Syrian regime, but only have to do with the — understandable — fear of a war
deployment.®®

8t BW (n 46) paras 48, 70. Also see TH (n 34) para 114.

%2 NRW (n 47) para 88; BB (n 5S) para 42.

> TH (n 34) para 143. See also HE (n 53) para 71.

¢ NRW (n47) para 61.

6 ibid para 70. Equal wording is found in SH (n S7) para 141. See also OVG Saarland (SL), 2
February 2017,2 A 515/16, para 26.
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Decisions granting refugee status do not discuss the large numbers of draft evaders
leaving Syria as often as decisions granting subsidiary protection. When they do, they
tend to view draft evaders as holding political objections. One decision explicitly rejects
the subsidiary protection decision line of reasoning:

In addition, the alleged plausibility — according to which a postulated
‘cross-cultural’ phenomenon of fear of a war deployment as grounds to evade
military service in times of war makes it supposedly obvious to everyone that
flight and asylum requests by Syrian military conscripts commonly have nothing
to do with political opposition to the Syrian regime, but solely to do with fear of
a war deployment — ignores the fact that the motivations of conscripts in times
of (civil) war are commonly not only based on the fear of war deployment, but
are also decisively determined by the legitimacy of this military mission and thus
also by the legitimacy of the compulsory military service demanded from him ...
From this perspective, draft evasion — especially if this occurs through an illegal
flight abroad - is perceived as an outwardly visible manifestation of disloyalty
to the Syrian State in a very clear way, even if there was no such disloyalty in any
given case.%

This section has set out how evidence derived from COI is interpreted differently
by German Higher Administrative Courts, leading to different outcomes for people
seeking protection in Germany. It has shown how evidence based on COI is unable to
produce legal consensus. The results point towards the subordination of evidence to
legal reasoning. The next section turns to an examination of the textual techniques used
to emphasize and de-emphasize evidence in decisions.

5.2 Representation of evidence

Sometimes, evidence is so obviously against a particular line of reasoning that it is im-
possible to construe it differently. There is, however, a set of techniques available to
those writing legal decisions that renders even the most inconvenient factual informa-
tion flexible and malleable. This section disaggregates and catalogues these techniques.
They concern how evidence is represented in text, ranging from explicit practices of
negatively evaluating sources in the legal reasoning or framing them in particular ways,
to more subtle practices of citation. By using these techniques, decision makers cannot
be criticized for omitting key pieces of evidence, but they may effectively reduce or
amplify the evidence’s persuasive force.

5.2.1 Evaluation of COI

In the decisions studied, it is not uncommon for particular sources or authors of COI
to be criticized. This is perhaps the least subtle of the identified techniques, and is most
likely to be used when the COI in question is high profile or regularly drawn upon by
other decisions, meaning that it would be inadequate to simply ignore it.

Decisions granting subsidiary protection, for example, frequently criticize two
authors of COI often used to bolster the reasoning in decisions granting refugee

%  TH (n34) para 148.
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status: the Immigration and Refugee Board (IRB) of Canada’s 2016 COI* and three
COl reportsissued by the United Nations High Commissioner for Refugees (UNHCR)
in 2017.® The main points of criticism are that: (1) central statements in the COI do
not refer to actual cases; (2) experts quoted by these COI do not sufficiently refer to
primary sources, indicating a lack of methodological thoroughness; (3) expert state-
ments in these COI are mostly value statements or subjective assessments; and (4) the
COI authoring bodies themselves are politically motivated (especially in relation to the
UNHCR reports).*

One decision on subsidiary protection additionally refers to different COI reports
as too old, lacking new evidence, and providing evidence inconsistent with that con-
tained in other COI by the same author.” Another approach is to suggest that evidence
from COI does not correspond with the ‘official” position of the Syrian regime and
must therefore be rejected:

This assessment, however, ... contradicts the official stance of the Syrian regime
— which, according to its public declarations, pursues a policy of reconciliation —
in whose objective interest it can only be to use conscripts for military service.”

Decisions also employ positive assessments of COI materials that support their
reasoning. Whereas some decisions granting subsidiary protection strongly criticize
reports by UNHCR, decisions granting refugee status stress that the information pro-
vided comes from several sources, and often emphasize their expert status.”” Such de-
cisions defend the UNHCR reports by pointing to the coherence of the information
and observing that UNHCR, by reason of its mandate, has an authoritative voice with
respect to RSD.” These decisions also employ affirmative, positive language (for ex-
ample, ‘comprehensible on all sides”* and ‘detailed and comprehensive’) in reference

to the COI they endorse.”

¢ Immigration and Refugee Board of Canada, ‘Syria: Treatment of Returnees upon Arrival at

Damascus International Airport and International Land Border Crossing Points, including
Failed Refugee Claimants, People Who Exited the Country Illegally, and People Who Have Not
Completed Military Service: Factors Affecting Treatment, including Age, Ethnicity and Religion
(2014-December 2015)’ (Document No SYR105361.E, 19 January 2016).

% UNHCR, ‘Relevant Country of Origin Information to Assist with the Application of UNHCR’s
Country Guidance on Syria: “Illegal Exit” from Syria and Related Issues for Determining the
International Protection Needs of Asylum-Seekers from Syria’ (February 2017); Expertise of
UNHCR for VGH Hesse (May 2017) (report not publicly available); UNHCR (n 54).

% NRW (n47) paras 56ff; BB (n 55) para 43; HH (n 34) paras 13, 69.

0 See HH (n 34) paras 117, 72, 108 respectively.

7t BB (nSS) para 37. See also HH (n 34) para 123; NS (n 34) para 84.

7> When decisions granting refugee status refer to ‘sources) they mean the experts themselves.

73 TH (n 34) para 149.

™ BW (n46) para 48.

75 ibid para 50.
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5.2.2 Recontextualization of COI

In addition to explicit evaluation, a range of more subtle techniques are used to
recontextualize CO], including the framing of information within decisions, selective
inclusion of pieces of information, and minor modifications to quoted material.

Framing of information. 'The order, presentation, and prominence of information in a
decision can affect its persuasiveness. For instance, one decision granting refugee status
quotes a COI report referring to the loss of military manpower in the first sentence of
the core paragraphs in which the political character of persecution is described.” The
sentence is directly followed by the assertion that draft evaders are considered ‘traitors’.

Another example is information about torture and ill-treatment. In decisions
granting subsidiary protection, torture is mainly understood as an arbitrary act, not as
political persecution. When it comes to the ill-treatment of draft evaders, such deci-
sions frame it according to the assumption that the Syrian State has a military interest
in returning men, by using COI stating that young men are directly returned to combat
rather than being imprisoned.” Decisions granting refugee status, however, use general
information about torture and ill-treatment to underscore the State’s violent character
and as an indication of political persecution.”

Key evidence is sometimes relegated to relatively less important parts of the de-
cision text. Decisions granting subsidiary protection only refer to war crimes when dis-
cussing whether the future participation of the draft evader in committing war crimes
could serve as a basis for protection.” Since this is denied, these parts are less important
for the overall decision. Some subsidiary protection decisions frame information on
war crimes with the statement that these do not indicate political persecution of citi-
zens, and refer to it in the introduction as a sort of preamble, followed by the statement
that subsidiary protection status (and not refugee status) is the appropriate outcome
considering this context.*® Decisions granting refugee status, by contrast, usually refer
to war crimes against Syrian society at central parts of the reasoning to support their
characterization of the State, and use strong wording to amplify their reasoning (for
example, ‘war of extermination,* ‘particularly repulsive manner)** and ‘means in viola-
tion of human rights’).*

Different framing of similar evidence is not confined to purpose-written COL N-tvnews
reports about a television interview given by Syrian President Assad are quoted in both deci-
sions granting refugee status and those granting subsidiary protection.** The core statements
relate to how he regards the majority of Syrian refugees as ‘good Syrians’ but that there is ‘of

76 OVG Saxony (SN), 7 February 2018, 5 A 1245/17.A, para 41.

77 SH (n 57) para 100; SL (n 65) para 31; NS (n 34) para 88; NRW (n 47) para 40.
7 TH (n 34) para 113; SN (n 76) para 37; HE (n S3) para 77.

7 NRW (n47) para 92; SH (n 57) para 147.

% HH (n 34) para27.

8t BW (n 46) para 60.

8 ibid.

BY (n S8) para 76.

84

‘Assad: Terroristen Unterwandern Europa’ (n-tv.de, 1 December 2015) <https://www.n-tv.de/
politik/Assad-Terroristen-unterwandern-Europa-article16469486.html> accessed 22 July 2021.
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course, an infiltration by terrorists. The interview is used in four decisions. Three subsidiary
protection decisions take Assad’s statement as evidence of the Syrian regime’s rationality, as
Assad distinguishes between ‘good Syrians’ and those who must be considered terrorists.*
The single decision granting refugee status that quotes the interview, however, uses the same
statement to support the claim that returnees have to expect a loyalty check upon return,
and conclude that ill-treatment based on political conviction is likely.*

Selective inclusion. 'The decisions can be highly selective in the evidence they include.
Some decisions granting subsidiary protection mention COI stating that the official
Syrian army is less and less involved in military operations in practice, implying that
draft evasion is not considered disloyal behaviour because the army is less relevant for
the war.¥’ They also quote COI that refers to men living unharmed in Syria, without
having been conscripted.*® In decisions granting refugee status, however, this informa-
tion is not mentioned. Furthermore, some decisions granting subsidiary protection
note the existence of amnesties that show the regime has little interest in political per-
secution.” Only one decision granting refugee status refers to amnesties,” asserting
that the matter is not relevant to the question of political persecution.

The incorporation of information about the large number of draft evaders fleeing
Syria (section S.1) is another example of the selective use of evidence. While decisions
granting subsidiary protection refer to this information to support the assumption
that people flee on account of the civil war rather than for political reasons,” decisions
granting refugee status refer to the large numbers less often. When they do, it is in the
context of general information about the war, in order to show its intensity.”

Sometimes, reports feature in the decisions for the purpose of being dismissed.
Decisions granting subsidiary protection cite two UNHCR reports that explicitly refer
to draft evaders as ‘traitors),” only to then reject their validity.”* At other times, deci-
sions acknowledge only those parts of reports that support their reasoning. Three deci-
sions granting refugee status® refer to a decision of the German Federal Administrative
Court which states that persecution is likely to be political in character when the draft
evader is considered a traitor and therefore faces a risk of being ‘punished excessively
harshly’* for example, while none of the decisions granting subsidiary protection

8 RLP (n 57) para 50; SL (n 65) para 22; SH (n §7) para 124.

% HE (n 53) para 84.

¥  HH (n 34) para 126; SH (n §7) para 121.

% HH (n 34) para 96; SH (n 57) para 97.

% NS (n 34) para 83; SL (n 65) para 31; RLP (n 57) para 148. The latter two decisions refer to
German newspaper articles as evidence for the matter of amnesties.

% BW (n46) para S1.

' HH (n 34) para 130; NS (n 34) para 44; RLP (n 57) paras 48, 72; SL (n 65) para 22; SH
(nS7) para S3.

2 HE (n 53) para 32; TH (n 34) para 57; BY (n $8) para 82.

% UNHCR (n 68); UNHCR (n 54).

% HH (n34) para 110; SH (n §7) para 64.

% BW (n46) para 68; HE (n 53) para 73; TH (n 34) para 146.

% BVerwG, 31 March 1981, 9 C 6.80, para 14.
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quote this part of the federal decision. Connected to the issue of ‘traitors, one COI
report uses the term ‘friend-foe-dichotomy’ to describe the logic of the Syrian regime
and to suggest that a regime following this logic will persecute draft evaders politically.””
Even though decisions granting subsidiary protection draw on this report for other in-
formation, they ignore this section,”® unlike decisions granting refugee status, which
cite it in central parts of their reasoning.”

Minor modifications of sources. Certain parts of sources are discussed almost univer-
sally in the decisions, serving as touchstone pieces of evidence. However, these parts
are framed differently, and even modified, depending on the protection status granted.
For example, all the decisions refer to the following paragraph from a Swiss Refugee
Council report describing the treatment of deserters and draft evaders:

[D]eserters and persons who have evaded military service are imprisoned and
sentenced. Torture occurs in detention, and human rights organisations report
executions of deserters. Family members are also arrested or put under pres-
sure by the Syrian authorities. Men who are picked up by the security services
are usually arrested by the military security service or the air force security ser-
vice. Some are brought before the military court in Damascus. The Office of the
United Nations High Commissioner for Human Rights (OHCHR) has docu-
mented cases of torture at both security services. Some of those arrested are
sentenced to prison terms by the military court before being drafted, others are
warned and sent directly into military service. Many men who are sent directly to
combat receive very limited military training and are sometimes sent to the front
within a few days.'®

The paragraph could be considered to support the grant of refugee status. Decisions
granting subsidiary protection consequently seek to minimize its impact in their
reasoning. They mainly paraphrase the penultimate sentence, weakening its meaning
by adding the modifying formulations ‘even though’ and ‘only’:

Even though [s]ome of those arrested are sentenced to prison terms by the mili-
tary court before being drafted, others are only warned and sent directly into mili-
tary service.'*

The additional words reduce the rhetorical impact of the source material. In an analysis
of how scientific facts become established, Latour and Woolgar note that the use of

7 Deutsches Orient Institute to OVG Hesse (February 2017) (report not publicly available).
% NRW (n47) para 66; NS (n 34) para 83; HH (n 34) para 143.

% BW (n46) para 61; HE (n 53) para 38; SN (n 76) para 41; TH (n 34) para 114.

1 Alexandra Geiser, ‘Syrien: Mobilisierung in die Syrische Armee [Syria: Mobilization into the
Syrian Army] (Schweizerische Fliichtlingshilfe [ Swiss Refugee Council], 28 March 2015) <https://
www.refworld.org/pdfid/5527d0404.pdf> accessed 22 July 2021.

101 NS (n34) para 88; SH (n 57) para 101; SL (n 65) para 31; HH (n 34) para 100 (emphasis added).
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modalities (statements about statements) becomes less common the closer a propos-
ition comes to attaining factual status.'® In this quotation from the decision, a reversal
of this process can be observed: the italicized additions have the effect of casting the
original statement into doubt. The information is also framed by stating that it indi-
cates that the Syrian State wants to send these men directly to its ‘suffering army’'® By
contrast, decisions granting refugee status are much more likely to quote not only this
key sentence, but also the following one, clarifying that men are not simply sent into
combat, but face severe threat due to limited training before being sent to the front.'**
Another decision granting refugee status adds the phrase, ‘this means as cannon fodder’,
to reinforce the reasoning rhetorically.'® It uses the term ‘cannon fodder’ eight times;
another decision does so twice.' This is the only example in the sample where a ter-
minological addition occurs.

A similar case can be observed with respect to a 2016 report by the German embassy
in Beirut, that is used in all the decisions:

The Federal Foreign Office has no information that returnees to Syria have suf-
fered assaults/sanctions solely because of their previous stay abroad. However,
there are known cases in which returnees to Syria have been questioned, tem-
porarily detained, or have disappeared permanently. This is mainly in connec-
tion with activities in proximity of the opposition ... or in connection with draft
evasion.'?’

Decisions granting refugee status refer to this information without modification and
in key parts of the reasoning. Decisions granting subsidiary protection treat it differ-
ently. They question the source’s validity, and relegate it to less important parts of the
decisions (separated from the substantive discussion of draft evasion). In addition, one
case does not quote the last, seemingly critical, phrase (‘or in connection with draft
evasion’).!®

In summary, the different techniques of recontextualizing information identified
above indicate how a particular part of a COI report can feature in all decisions, but
with very different emphases. When COI and evidence do not support the courts’
reasoning (and cannot be interpreted in ways that do), courts utilize techniques of
framing (strategically locating the evidence within the text in positions that are less
prominent), omit certain evidence, and modify sources to reduce their persuasive force.
Conversely, where particular COI evidence, or sections within COI reports, provide

192 Bruno Latour and Steve Woolgar, Laboratory Life: The Construction of Scientific Facts (Princeton

University Press 2013) 77-81.

193 RLP (n 57) para 158; SL (n 65) para 31.

1% BY (n 58) para 67; TH (n 34) para 115.

195 TH (n 34) para 15S.

1% SN (n 76).

17 BB (n $S) para 41, discussing ‘Auskunft Deutsche Botschaft Beirut an BAMF’ [Information from
the German Embassy in Beirut to BAMF] (3 February 2016) (report not publicly available).

1% HH (n 34) para 118.
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strong support for a decision, this can be amplified by increasing its prominence within
the text, dwelling in detail on certain points, or modifying it to strengthen it.

5.2.3  Quotation of COI

There are also different styles of quoting and citing COI in the decisions. Direct quota-
tions are used to give particular prominence to COI as part of a decision’s reasoning.'®”
Sources are also referenced in continuous text,''® which can be effective in closely
integrating COl into the reasoning, as well as maintaining its pace, either to build mo-
mentum towards an important point, or to note, and then dismiss, information that
does not support that reasoning. In the latter case, COl is frequently used in combin-
ation with contrast structures."” These are used to flag - but reject (or make a counter
statement with respect to) — an opposing view. Words and phrases used to achieve this
include ‘even though, ‘although’, and ‘indeed’ at the start of the leading clause, followed
by ‘but, however, and so forth, at the start of the next clause.!’* Decision makers use
these structures to acknowledge information that does not support their reasoning. The
contrast structure allows them to immediately reject elements of COI that challenge
their reasoning and move on quickly. This study found the technique was used more
commonly in decisions granting subsidiary protection.

Citations given in parentheses at the end of sentences appear in different forms
in the decisions. Often, single sources are cited after discrete pieces of information.
However, at other times, multiple sources are cited together in parentheses. This can
either strengthen the evidence cited, or, conversely, disguise the actual content of the
reports. For instance, one decision makes the case that fear of combat, rather than pol-
itical conviction, is the reason for leaving the country to evade the military draft:

Doing military service in Syria is very dangerous because of the combat mis-
sions to large parts of the country and the greatly reduced training period ... The
Syrian army is therefore highly exposed to the problem of conscripts evading
military service.'?

The statement is followed by cumulative reference in parentheses to five COI reports.
The causal link of the second to the first sentence (‘therefore’) implies that young men

1 Although they can also simply be used as a way to convey contextual information without having

to paraphrase it.
10 That is, via indirect speech. See eg HE (n S3) para 61: ‘According to the information from
UNHCR in addition to the current country of origin information from February 2017, the gov-
ernment also regards evasion of military service as a political or anti-government activity against
which sanctions are imposed..
"1 The term ‘contrast structures’ comes from Dorothy E Smith, ““K Is Mentally III”: The Anatomy of
a Factual Account’ (1978) 12 Sociology 23.
"2 For example: ‘Indeed, returning draft evaders face sanctions and compulsory draft to the army. ...
This is, however, not based on the returnees’ political conviction’ See RLP (n 57) paras 138-39
(emphasis added). The structures are used (by both subsidiary protection and refugee status de-
cisions) mainly when referring to COI or to evidence in general.

13 NRW (n 47) paras 66-68.

2202 1890100 1| U0 }s9nB Aq 60..25/9/9€09B99/1l/E60L 0 L/10P/SIE-80URAPE/ll/ W00 dNO"dlWspeo.)/:SA]Y WOlj POPEOjUMOQ



Page 24 0f27 « The Application of COI in Judicial RSD Decisions - Germany

evade conscription because military service is dangerous. Cumulatively quoting COI
after this statement implies that these COI reports support this causal statement (and
not only the factual statement that many men evade conscription). However, the COI
reports cited do not say anything about young men evading the draft because it is dan-
gerous (they do not discuss the subjective reasoning of young men), but simply state
that many young men evade military service. By citing the COI reports cumulatively,
the statement is arguably given greater authority, and the fact that none of the sources
quoted directly covers what the court suggests is disguised. Similarly, Latour observes
that scientists sometimes cite academic work not for its precise content, but for its
ability to bolster the point the author is making.'*

6. BRIDGING THE GAP: THE COMPLEX INTERPLAY OF EVIDENCE
AND ASSUMPTIONS

One challenge of RSD is assessing — based on often-limited evidence — an applicant’s
risk of being persecuted (or subjected to other serious harm) on return. This is espe-
cially true for information about persecutors’ motives, which at times can be crucial to
the decision but very difficult to discern. While COI can be helpful here, it only par-
tially resolves the (judicial) decision-making challenge. Despite this, COI is an essen-
tial building block for legal reasoning.

To answer the study’s research question of how COI is used to substantiate legal
reasoning in judicial written asylum decisions, this article has applied a social scientific
methodology to legal texts. This has some tangible benefits. First, such a methodology can
produce knowledge that is unlikely to be found in law reports. Law reports are records of
judicial decisions that do not intend to offer critical scrutiny of the textual and discursive
techniques employed to support the reasoning giving rise to such decisions. Secondly, by
employing quantitative and qualitative analytical techniques in understanding judgments,
the social science approach goes beyond the perspective adopted by research on the imple-
mentation of guidelines on the use of COJ, cited earlier (part 2).

The results, however, are delimited by the scope of the case study offered here. This
article does not examine in any detail how the Higher Administrative Courts’ decisions
were received and interpreted by decision makers in lower courts, or the ways in which
these decisions were drafted in anticipation of their reception by different audiences,
such as legal representatives and the applicants themselves. Furthermore, there is such
a large volume of COI that, when faced with the task of collating and forming a view on
so many sources, judges must, almost inevitably, employ a pragmatic degree of editing.
Aside from these practical considerations, the findings here are noteworthy because
they reveal how malleable ‘facts’ can be in decisions — even key facts commonly estab-
lished across different COI sources. This opens a window onto a range of rhetorical and
persuasive inter-textual techniques that have hitherto been largely overlooked in the
legal and socio-legal literature.

There are various ways that the findings may be interpreted. The results could imply
that courts assume a view and then approach evidence with the intention of interpreting

14 Bruno Latour, Science in Action: How to Follow Scientists and Engineers through Society (Open

University Press 1987) 40.
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and representing it so as to support whatever position they hold. This is similar to what
Fairclough calls ‘bridging assumptions’ — that is, ‘assumptions which are necessary to
create a coherent link or “bridge” between parts of a text, so that a text “makes sense™'"*
The findings could indicate that the interpretation and representation of evidence in
decisions is highly dependent on the courts’ implicit and explicit assumptions. Factual
assumptions about the logic of the Syrian regime, and the motivations of those who
evade the military draft, are then used to create a coherent link with the application
of COL

One concern is that judges use COI instrumentally. They show little hesitation in
arranging complex, partial, and contradictory evidence in a way that gives the impres-
sion of rather too consistently supporting whichever case is being put forward, and by
side-lining elements of the COI that do not support their reasoning. If it is the case
that decisions of such consequence approach COI in this manner, then this should be
cause for concern. How, for example, are courts’ positions determined if evidence is
incidental to their adoption?

A potential framework for understanding the role of assumptions in the
decision-making process is the theory of confirmation bias in judicial assessment."
An analysis of confirmation bias as part of the process of the production of a decision
is beyond the scope of this article, but it represents an interesting future line of en-
quiry. Although the findings here show that bridging assumptions can be traced in
the final decision, and in guiding how the ‘facts’ from COI are used, their role in the
decision-making process needs further analysis.

An alternative interpretation of the results is that courts are informed by the COI,
but that the process of learning and deliberation that occurs is obscured from view
when written decisions are examined. The end product — the decision — that draws on
COI to support particular findings, does not necessarily reveal how the decision maker
selected, considered, and evaluated the evidence. If this is the case, though, we still have
little insight into how courts’ positions are reached, which is an issue of transparency in
itself. The way decisions are written may deserve more analytical scrutiny: for example,
judges may draft decisions in a particular way to avoid committing an error of law. Such
questions again go beyond the scope of this article, but may also play a part in the pres-
entation of COL.

Yet another alternative could be that, when it comes to the application of COI,
courts consider two interrelated ‘levels’ that influence each other. The positions that are
assumed are informed by evidence contained in the COI; they rely on empirical prem-
ises (first level). However, the conclusions drawn by the courts (second level) do not
follow logically from these premises. In other words, empirical premises derive from
COJ, but courts allow presuppositions to influence the way they approach and utilize
evidence in the COI to draw their conclusions. For example, the empirical premise that
the Syrian regime is under military pressure does not logically lead to a single conclu-
sion on the behaviour of this regime towards returning draft evaders. The courts rely
on assumptions to bridge this gap between an empirical premise and the conclusion

1S Fairclough (n4) 57.
16 See eg Moa Lidén, ‘Confirmation Bias in Criminal Cases’ (PhD thesis, University of

Uppsala 2018).
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required for a legal decision. As such, a key question is: when, and under what condi-
tions, in the process of deliberation are positions assumed, and under what conditions
can they be altered?

7. CONCLUSION

Opverall, the analysis here suggests that, by the time decisions are written, courts” ap-
proaches to evidence have often turned from genuinely inquisitive to instrumental,
meaning that COI is applied according to pre-assumed positions, rather than testing
these positions against the evidence. In the decisions examined in this article, a
wide range of evidence was interpreted in opposite ways, including in relation to the
ill-treatment of draft evaders, shortages of military manpower, and human rights vio-
lations. There were also many examples where courts referred selectively to a COI re-
port, merely drawing on information useful for their reasoning. Alternatively, if they
felt it necessary to cite a piece of evidence that did not support their reasoning, they
drew on a selection of evaluative, framing, and citation techniques to reduce its im-
pact. Neither the trend towards a ‘standardization of knowledge)'"” nor the attempt to
improve decision making by demanding the application of common standards, will
solve this problem of evidence being adjusted as required.

What, then, might be done to address the apparent opacity in the use of COIin RSD
decisions indicated in these results? One option might be to rely on national (rather
than state-level) country guidance cases (as has been done in the UK, for example).
There has been a lively discussion in Germany on this matter, although both scholars
and legal practitioners stress that it would be difficult to implement."'® While the deci-
sions of Higher Administrative Courts can be considered as country guidance cases,
there can be up to 15 such cases. Moreover, the independence of the courts is guaran-
teed by the Constitution.'”” As such, decisions of higher courts can never fully deter-
mine lower courts’ decision making. While Administrative Courts must acknowledge a
Higher Administrative Court’s ruling, they are not bound by it."*

17 Lawrance and Ruffer (n 7) 10.
"8 See eg Uwe Berit and Harald Dorig, Asylverfahren Verbessern Durch eine
Tatsachenbewertungskompetenz des BVerwG im Rahmen Landerbezogener Leitentscheidungen’
[Improving Asylum Procedures through Factual Assessment Competence of the BVerwG within the
Framework of Country-Related Key Decisions] (2017) 36 Neue Zeitschrift fiir Verwaltungsrecht
[New Journal of Administrative Law] 1481; Lukas Mitsch, Das Wissensproblem im Asylrecht:
Zwischen Materiellen Steuerungsdefiziten und Europdisierung [The Knowledge Problem in Asylum
Law: Between Material Control Deficits and Europeanization] (Nomos 2020) 269ff.

1192019 Basic Law for the Federal Republic of Germany (Grundgesetz) art 97(1).

120 Joshi argues for greater consideration of UK country guidance case law in other jurisdictions.
Makesh D Joshi, “The Use of Country Guidance Case Law in Refugee Recognition outside the
UK’ (2020) 65 Forced Migration Review 32. In Germany, the strong independence of the courts
and the inquisitorial justice procedure are obvious obstacles against this consideration. There is,
moreover, no overall guidance case on Syrian draft evaders in UK guidance cases. For an over-
view, see ‘Country Guideline Determinations’ (Courts and Tribunals Judiciary) <https://www.
judiciary.uk/wp-content/uploads/2022/04/cg_list_last_updated 26_04_ 22.pdf> accessed
16 September 2022.
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A more viable option might then be the creation of a central COI research unit."*!
Such a unit would allow better integration of interdisciplinary and consistent country
knowledge in RSD and reduce the likelihood that COI is rejected by courts, based on
concerns about an author’s partisanship. EASO’s COI unit is an example of such a body
providing independent COI reports.'??

A broader problem exists, however, in relation to how COI is understood and util-
ized by judges. Requiring judges to cite in particular ways, to locate information at par-
ticular parts in their decisions, or to use particular citation practices could be seen as a
form of micro-management that threatens their autonomy and independence. What is
more, even if this degree of procedural guidance or training were developed,'* judges
may still find ways around it, as described above. Without more consistency in prac-
tice, the textual techniques discussed here afford judicial decision makers a large degree
of unregulated discretion. Such discretion is capable of rendering evidence incidental
to a decision, which is a disconcerting finding. This can also be seen when it comes
to Higher Administrative Courts’ reactions to a more recent decision of the Court of
Justice of the European Union (CJEU) on draft evaders from Syria, in which the CJEU
states that there is a ‘strong presumption’ that draft evaders will be persecuted politic-
ally upon return.'** The decision, however, has been treated and interpreted very dif-
ferently by German courts, based on differing assessments of the situation in Syria.'*

Of course, a German case study has specificities that limit the extent to which the
findings can be generalized to other countries. For instance, decision makers who con-
sider the merits of asylum appeals in Australia and New Zealand are tribunal members
rather than judges, and operate in a different legal context. However, this article exposes
a general dilemma. Even though guidelines may not achieve consistency in how COI is
used, there may nevertheless be a case for good practice guidelines on citation practices,
evaluative reasoning, and writing techniques aimed at those drafting decisions in asylum
cases. However, any procedural guidelines may very well not have their desired effect as
long as judges and other decision makers have the discretion to focus less on what can be
known through COI and more on how it can be used to support their reasoning.

See Winfried Kluth, ‘Vorschlag zur Einrichtung einer Fachstelle zur Klirung von Gefahrenlagen in
Herkunfts- und Drittstaaten im Asylrecht und Auslinderrecht beim Bundesverwaltungsgericht’
[Proposal for the Establishment of a Specialist Unit to Clarify Dangerous Situations in Countries
of Origin and Third Countries in Asylum Law and Aliens Law at the Federal Administrative
Court] (2019) 39 Zeitschrift fiir Auslinderrecht und Auslinderpolitik [ Journal of Immigration
Law and Immigration Policy] 426.

22 See EASO, ‘Country of Origin Information’ <https://easo.europa.eu/information-analysis/
country-origin-information> accessed 22 July 2021.

' While courses offered by the body responsible for nationwide training of German judges, the
German Judicial Academy (Deutsche Richterakademie), as well as by the European Judicial
Training Network, increasingly cover so-called soft skills and the challenges of assessing cred-
ibility or burden of proof; there is no obligatory curriculum of continuing training for German
judges. Training endeavours might therefore reach only a small number of judges.

12+ Case C-238/19 EZ v Bundesrepublik Deutschland [2020] ECLI:EU:C:2020:945, para 57.

125 While, for instance, the OVG North Rhine-Westphalia (NRW), 22 March 2021, 14 A 3439/18.A
upheld its rejection of refugee status, the OVG Berlin-Brandenburg (BB), 29 January 2021, 3 B
109.18 changed its jurisprudence in response to the CJEU decision and can now be considered a

decision granting refugee status.
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